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NEW-ORLEANS : 

rftlNTlD  BY  BSNJAMIN  LEVY,  CHAKTREB-BTRIBT. 


NAMES   OF   THE   JUDGES 

OP  THX 

SUPERIOR  COURT  OF  THE  TERRITORY  OF  ORLEANS, 

FSOM  ]809  TO  MARCH,  1813. 

Honorable  GEORGE  MATHEWS, 
JOSHUA  LEWISj 
"  JOHN  THOMPSON, 

"     [•]FRANfOIS  XAVIER  MARTIN. 

NAMES   OF   THE  JUDGES 

OP  THK 

SUPREME   COURT   OF   THE   STATE  OF  LOUISIANA. 

Honorable  DOMINICK  AUGUSTIN  HALL,  appointed  February  22, 1813. 

*♦  GEORGE  MATHEWS, appointed  February  23, 1813. 

"  PIERRE  DERBIGNT, appointed  March  8,  1813. 

♦*     [a]  FRANCOIS  XAVIER  MARTIN,    appointed  January  31, 1815. 

"      [6]  ALEXANDER  PORTER,  jr., appointed  January  2,  1820. 

"     [c]  HENRY  A.  BULLARD, appointed  February  4,  1834. 

ATTORNEYS  GENERAL. 

FRANCOIS  XAVIER  MARTIN, appointed  in  1813. 

ETIENNE  MAZUREAU, "  "   1815.. 

LOUIS  MOREAU  LISLET, "  **   1817. 

THOMAS  ROLLING  ROBERTSON,...: «  «   1819. 

ETIENNE  MAZUREAU, "  '»   1820. 

ISAAC  T.  PRESTON, "  "    1824. 

ALONZO  MORPHY, "  «    1829. 

GEORGE  EUSTIS, «  "    1830. 

ETIENNE  MAZUREAU, »' ^  "   1832. 

REPORTERS  OF  THE  DECISIONS  OF  THE  SUPREME  COURT. 

BRANCH  W.  MILLER, appointed  February  23,  1830. 

THOMAS  CURRY, '*         June  5,  1834. 

[*]  In  the  place  of  Judge  Thompson,  deceased. 

la]  In  the  place  of  Judge  Hall,  mBde  United  States  District  Judge,  for  tbe  District  of 
Louisiana,  in  June,  1813. 

[b]  Ip  the  place  of  Judge  Dbrbiomt,  resigned. 

[c]  In  the  p)uce  of  Judge  Portr,  who  was  on  the*  I3th  December,  1833,  elected  a  Senator 
in  Congress. 
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This  Yolume,  being  Volume  7th  of  the  ^  LOUISIANA  R£PORTS,"  containB 
the  Cases  determined  from  August  Term,  1834,  at  Baton  Rouge,  to  the  close  of 
February  Term,  1835,  in  the  Eastern  District  at  New-Orleans,  both  inclusiye. 

[D' Judge  Mathews  did  not  join  in  the  decisions  at  Alexandria,  in  the 
Western  District,  reported  in  this  yolume,  being  prevented  by  indisposition. 

(IT  There  was  no  change  in  the  officers  of  the  CourC  daring  the  period 
embraced  by  this  volume,  and  since  the  publication  of  the  preceding  one. 
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OUriiRRBD  CASUS. — ^KASTBRH  DISTRICT. 

NEW-ORLEANS,   JUNE,    1834. 


DBPASSAIT  VS.   WnmBR  BT  AXS. 

« 

APFKAL  FKOM  THB  COURT  OF  THX  FIRST  JUDICIAL  DISTRICT. 

In  a  pooKssory  action  the  parties  are  precladed  from  going  into  an  inqoiij  Eirmur  Ihrr. 
of  titles ;  and  the  defendant  will  not  eyen  be  permitted  to  show  that  the     June^  18S4. 
disputed  premises  is  a  public  place  or  port,  destined  to  public  use.  depassau 

When  the  evidence  shows  that  the  lociu  in  quo  does  not  coyer  the  high  worm  n>  au. 
road,  a  street,  levee  or  tow-path,  and  is  consequently  subject  to  private 
ownership,  whether  the  plaintiff  be  the  real  owner  or  not;  or  whether 
the  premises  in  dispute  be  public  or  appropriated  absolutely  to  public 
uses?  are  questions  not  permitted  by  law  in  possessory  actions. 

The  plaintiff  instituted  his  possessory  action  against  the 
defendants  on  the  15th  July,  IdSS,  and  alleges  that  he  has 
been  in  the  peaceable  possession  of  a  lot  of  ground  situated 
in  the  Nuns  faubourg,  now  within  the  limits  of  the  city  of 
Lafayette,  l]dng  between  the  public  road  and  the  river 
Mississippi,  and  in  the  actual  occupation  and  possession  of 
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BAsraBn  Din.  his  tenants.    That  on  that  day  Joshua  Winter,  under  pre- 

'^'  tence  of  authority  from  the  president  and  board  of  council  of 

DBPAS8AU      the  city  of  Lafayette,  forcibly  and  iflegally  entered  upon  and 

wiHTBRXTAu.  took  possession  of  said  lot,  and  drove  off  his  tenants.     He 

prays  that  Winter  be  condemned  to  restore  possession  of  the 
disputed  premises,  pay  him  three  hundred  and  fifty  dollars  in 
damages,  and  that  he  be  enjoined  from  acting  any  further  in 
the  premises. 

An  injunction  was  granted  aa  prayed  tar.  On  the  29th 
July  the  plaintiff  filed  his  supplemental  petition,  alleging  that 
Winter,  styling  himself  harbor-master,  has,  since  the  granting 
of  the  injunction,  ordered  his  tenants  to  remove  from  the 
ground  in  question,  and  threatens  force  in  case  of  refusal. 
He  prays  that  Winter  and  the  president  and  council  of  the 
city  of  La&iyetie  be  realrained  and  ordered  to  desist  from  all 
mann«r  of  distuftMince,  except  as  relates  Co  so  much  ground 
as  is  required  for  banqneltes  or  h  levee,  and  subject  to 
public  use. 

The  president  and  city  council  of  Lafayette  answered  and 
averred  that  the  public  street  or  road  in  front  of  the  plaintiff's 
lot,  accoiding  t4»  the  original  pl«A  established  by  the  nuns,  is 
sixty  feet,  French  measure,  in  width,  and  that  the  levee 
extends  in  width  from  the  street  to  the  river,  and  that  the 
poogeapign  and  use  of  said  street  and  levee  has  always  been 
in  the  puMic;  which,  by  the  act  of  incorporatioQ,  is  given  in 
charge  io  the  president  and  council  oi  the  city  of  La&yette, 
for  the  use  of  the  public. 

The  defendants  allege,  they  have  been  obstructed  and 
forcibly  opposed  by  the  plaintiff  and  his  tenants  in  re-esta- 
blishing the  lines  of  said  street  and  levee,  in  making  ban- 
quettes and  gutters;  and  that  the  plaintiff  and  his  agents 
have  constantly,  for  three  months  past,  incumbered  the  street 
and  levee  aud  bank  of  the  river  with  wood  and  lumber,  eo  as 
to  obstruct  and  prevent  the  landing  and  ehipment  of  articles 
of  eommeree  in  front  of  said  property.  They  pray  judgment 
in  re-convention  for  damages,  and  that  the  plaintiff  be  per- 
petually  enjoined  from  interfering  or  opposing  their  posseesion 
and  uaeof  the  disputed  premises. 
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WmUr  pleaded  a  general  denial,  and  denied  specially  £««»»  Dvr. 
having  tiespaseed  on  the  jdainiiflPa  property;  and  declaied     "^"^ 
that  he  was  duly  appointed  harbor-master  of  the  city  of 


Lafayette,  in  which  capacity  he  done  the  acts  complained  wmu  n 
o^  &c. 

The  eyidence  for  plaintiff  established,  that  he  had  for 
several  years  past,  say  ten  or  twelve  year%  leased  out  the 
ground  in  question  to  vbiioub  tenants;  tliat  the  tenants  pos- 
sessed and  occtipied  from  the  street  to  the  margin  of  the 
river  bank;  that  plaintiff  maintained  and  repaired  the 
street  and  levee.  The  ground,  of  which  jdaintiff  claimed  to 
be  in  possessioD,  was  not  in  any  manner  indoeed,  but  used 
as  a  lumber-yanL 

Turner  testifies;,  that  there  is  a  space  of  one  hundred  and 
twenty-eight  feet  from  the  north  or  swamp  side  of  Tchoupt- 
toulas-stieet  to  the  water's  edge  at  hi^  water,  and  according 
to  his  calculation  and  views^  deducting  forty  feet  for  landing 
and  sixty-four  feet  for  street,  there  would  be  a  space  of 
twenty-four  feet  in  width  and  about  two  hundred  in  length, 
which  will  remain  to  pluntifil 

According  to  the  testimony  €i  the  surveyors,  Pilie  and 
Buiflson,  in  connection  with  the  plan  on  which  the  Nuns 
fitubourg  was  laid  out,  the  ^^Ughmnf/*  now  a  continuation  of 
Tchoupitoulas-street,  is  laid  down  so  as  to  join  with  the  levee, 
and  the  admeasurements  taken  on  the  scale  of  that  plan 
would  leave  for  levee  and  landing  all  the  ground  between  the 
street  and  high  water-mai^.  The  inference  would  be  that 
the  ground,  of  which  plaintiff  alleges  himself  to  be  in  posses- 
sion, would  be  ground  dedicated  to  public  purposes  so  far  as 
the  use  is  concerned;  the  plaintiff  would  be  entitled  to  the 
right  of  property  according  to  a  deed  of  a  front  lot,  which 
was  also  offered  in  evidence,  by  which  it  appears  they  were 
expressly  constituted  proprietors  oi  the  river.  The  introduc  ti<Ni 
of  this  plan  and  deed  were  opposed  by  plaintiff,  on  the  ground 
that  he  had  brought  a  possessory  action,  and  that  the  only 
points  of  inquiiy  were  his  possession,  and  if  that  possessioii 
had  been  disturbed. 


WIHTKB  rr  AU« 
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£a8tsbh  Di8t.  The  court  admitted  the  evidence  on  general  principles  of 
June,  1834.  j^^^  ^^^  ^^^  authority  in  the  case  of  Mard  et  aU.  vs.  Lobau. 
11EFA8IIAU      s  MarHny  JV.  S.  293. 

The  district  judge  was  also  of  opinion  that  the  plea  of  the 
plaintifi^  based  on  one  year's  prescriptive  peaceable  possession, 
could  not  be  sustained  against  the  right  of  tue  of  a  public 
place.  The  possessory  action  is  only  admissible  vrhen  the 
possession  is  of  a  nature  to  acquire  by  prescription  the  right  in 
which  the  plaintiff  seeks  to  be  maintained.  PaiUet  on  art  23 
of  Code  of  Procedure. 

On  the  merits  the  court  was  with  the  defendants.  It 
appears,  says  the  court,  that  there  cannot  be  any  of  the 
common  and  usual  modes  of  employing  the  ground  between 
the  high-way  and  the  water's  edge  in  a  country  like 
Louisiana,  for  such  employment  of  it  would  deprive  the 
public  of  a  use  to  which  they  are  entitled.  If  such  ground 
were  to  be  inclosed  and  used  for  pasture,  &c.,  there  could  not 
foe  such  ready  means  of  embarkation  and  debarkation,  as  if  no 
such  obstructions  existed,  nor  so  convenient  a  tow-path. 
The  banks  of  rivers  in  other  countries  usually  present  such 
obstacles  from  rocks  and  other  obstructions,  and  the  road 
must  usually  be  carried  along  them  at  such  a  distance  from 
the  river,  that  there  is  a  necessity  for  special  lauding  places 
and  the  banks  elsewhere  may  be  inclosed.  On  the 
Mississippi  it  is  equally  convenient  to  embark  at  one  place 
or  another;  it  is  one  continued  plain;  its  banks  are  a  village, 
and  the  river  itself  a  canal.  If  these  observations  have 
any  weight  with  regard  to  the  country,  their  force  is 
much  greater  applied  to  a  city  and  its  faubourgs;  and 
but  for  the  rare  exception  of  the  case  lately  decided  as  to 
New-Orleans,  I  should  be  disposed  to  lay  it  down  as  a 
universal  rule,  that  there  cannot  exist  any  such  private  use 
of  ground  between  the  highway  and  the  water  as  will 
interfere  with  the  public  use  and  rights  over  such  ground. 
I  concur  with  the  surveyors  in  their  opinion  derived  from  the 
plan,  and  this  view  of  the  matter  is  fortified  by  a  personal 
inspection  of  the  premises  in  |)rescnce  of  the  parties  referred 
to,  that  there  is  no  land  between  the  highway  or  Tchoupi- 
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toulas  street  continued,  and  the  water's  edge  susceptible  of  Eastbrit  Dist. 
being  applied  to  the  ordinary  uses  of  private  property;  that     ■^'^^»  ^^^' 
the  use  of  the  ground  in  question  is  in  the  public,  and  that      bkfabsau 
the  acts  of  the  plaintiff  in  claiming  and  exercising  ownership 
and  the  uses  he  has  put  it  to,  are  not  warranted  by  any  rights 
of  property  in  him  over  the  premises  in  question. 

There  was  judgment  dissolving  the  plaintiff's  injunction, 
and  putting  the  city  council  of  Lafayette  in  charge  and 
possession  of  the  street,  levee  and  banks  of  the  river  in  front 
of  plaintiff's  property,  and  ordering  him  to  remove  all  obstruc- 
tions and  the  incumbrances  he  had  placed  on  the  disputed 
premises.     He  appealed. 

This  case  was  argued  by  Mr.  Strawbridge,  for  the  plaintiff; 
and  by  Mr.  PresUm^  for  the  defendants. 

MaHuwSy  J.  delivered  the  opinion  of  the  court. 

This  is  a  possessory  action,  in  which  the  plaintiff  alleges 
that  he  is,  and  has  been  for  more  than  one  year  previous  to  the 
commencement  of  the  present  suit,  in  peaceable  possession  of 
a  lot  of  ground,  situated  in  the  Nuns  faubourg,  formerly  so 
called,  now  the  city  of  Lafayette,  &c.;  and  that  he  has  been 
disturbed  in  his  possession  by  acts  of  the  defendants.  He 
prays  that  they  may  be  enjoined  from  further  disturbance  and 
for  damages.  Judgment  was  rendered  in  the  court  below  for 
the  defendants,  from  which  the  plaintiff  appealed. 

The  disturbance  took  place  by  directions  of  the  constituted 
authorities  of  the  city  of  Lafayette,  who  claim  the  use  of  the 
land  in  dispute  for  public  purposes.  It  is  a  slip  of  about 
twenty-five  feet  wide  and  two  hundred  and  ftfty  long,  and  is 
shown  by  the  evidence  to  be  between  the  highway  or  street  in 
front  of  the  city  aforesaid,  and  the  levee,  and  directly  in  front 
of  plaintifTs  lot,  &c.  The  record  affords  proof  that  he  had 
been  in  peaceable  possession  of  these  premises,  for  the  space 
of  ten  or  twelve  years  previous  to  the  disturbance  now 
complained  of. 
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EimtEir  DisT.      The  court  below  went  into  a  long  investigation  of  titles 

June,  1834.     mujer  which  the  respective  parties  claim  both  in  relation  to 

DWA88AD      property  and  right  of  use  on  the  part  of  the  defendants,  and 

wiiiTEAKTAis.  fin&lly  concludcd  that  the  lot  in  dispute  was  destined  for 

inaposwnoiy  pubUc  usOy  and  could  not  be  legally  possessed  by  any  indi- 

tUt^'^are^  prel  vidual  of  the  community.    We  are  of  opinion  that  there  is 

i^'^^^lnto^  m^  error  in  the  proceedings  below,  by  going  into  an  inquiry  of 

quiiy  of  tides;  titles  in  the  present  action:  it  is  simply  possesany.    The 

ant  will  not  eTen  testimony  sbows,  that  the  locos  m  qua  is  not  a  part  of  the 

ahow^'tflrt^the  ^^  ^^^  ^'  Street ;  neither  does  it  cover  the  levee  or  tow- 

disputed     m-  path ;  consequently  it  may  be  the  subject  of  private  ownership, 

^al^f  ^'or^poii^  and  whether  the  plaintiff  be  the  real  owner  or  not,  whether 

aruiSr*  ^  ^^  ^^®  place  in  dispute  be  public  or  expropriated  absolutely  to 

When  the  e¥i-  the  uso  of  the  public)    These  questions  depend  on  an 

denceihowsuMt  '  ^  '  * 

the  lociiM  in  quo  investigation  of  titles,  which  would  cause  a  delay  in  the 
t^hi^^rcMdTa  administration  of  justice  not  permitted  by  law  in  a  possessory 
toJJ^rMd°J  «^^®n-    See  the  CodeafPradke,  art.  47  to  49,  and  from  53  to 

eoniequenUj        58  inclu8We. 
■ohjeet  to    pri- 
vate ownenhipt 

^ibh^  be  ^e      '^  ^^  therefore  ordered,  adjudged  and  decreed,  that  the 


"*^  °^°^<^  judgment  of  the  District  Court  be  annulled,  avoided  and 
the'  premises  in  reveiBod :  and  it  is  further  ordered,  adjudged  and  decreed, 
^/P^^p^^^  thai  the  plaintiff  be  quieted  in  his  poesesBion  of  the  lot  of 
ted  absoiuteiy  to  arfound  in  dispute ;  and  that  the  defendants  be  enioined  from 
^^Z*'  Z  distuibing  him  in  his  po«e»ion  by  digging  up  the  earth, 
En[°^^^saeflM^  planting  posts,  or  in  any  other  bianner ;  reserving  to  them 
17  actions.         the  right  (if  any  they  have)  to  bring  a  petitory  action  or  to 

institute  any  other  legal  process  for  the  purpose  of  establishing 
the  rights  tr^  them  claimed  in  favor  of  the  city  of  Lafayette, 
or  of  the  public  in  general.  The  defendants  and  appellees 
are  condemned  to  pay  costs  in  both  courts. 
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Easivkh  Dirr. 
June,  1834. 

msToir  «t.  SATtMir  st  axs.  === 

FEXSTOK 
hfT%kh  VBOK  THB  COVmT  OV  THS  REfT  JITDICIAL  BISTftlCT.  DATSMff  IT 

Aocording  to  the  jbct  of  the  laguUton,  paned  the  13Ui  March,  1837,  ton- 
ctming  protests  cf  biOs  and  notet^  whenever  the  notaiy  certifies,  that, 
after  dili|^t  inquiry  for  the  reaidenoe  of  the  party  intended  to  be 
eharfftd  by  notice^  he  ia  unable  to  find  it,  and  haa  lodged  the  notice  in  the 

9 

neareet  poat-offioe,  addressed  to  him  at  the  fdaoe  vhere  the  contract  was 
made,  it  is  deemed  eq niyalenfto  personal  notice. 

Of  the  fact  stated  in  the  notary's  certificate,  that  due  diligence  was  need  by 
him,  to  find  the  natideDce  of  the  party,  hot  in  Taini  and  of  the  notice 
being  deposited  in  the  post-office,  the  certificate  itmll^  most  be  taken  as 
jN'tnii /ootf  eridence* 

The  nature  and  degne  of  the  diiigenoa  used  by  the  notary,  to  find  the  resi- 
denoe  of  the  party,  on  whom  notics  is  to  be  sarved«may  be  iaqnirad  into, 
and  if  in  point  of  faot,  ha  did  not  nse  due  iiHgemct  to  obtain  the 
aaiy  jnfiwaation,  then  the  presomptien  aiiaing  firom  his  official 
will  yield  to  contrary  proo€ 

The  stainle  pMMd  by  die  tagiilatare,  dots  not  ehange  the  nsa^  or  mie  of 
the  oommervial  law,  in  lelati^m  to  the  dilijgenee  to  be  need,  in  Mrring 
notices  of  pietast,  bat  mtrely  provides  •  new  mode  of  pioof  of  such 
diligence. 

When  the  atatete  apMhs  of  due  dj|igenee,  withevt  definiiy  in  what  it  shall 
ooDsist,  it  xefers  necemaiily  to  the  existing  mle,  aceordiaig  to  oommereiai 
Jaw  or  usage. 

yt  the  holder  ot  a  bill  uses  Kasonable  diligenea  to  diseoTer  the  residence  of 
the  endorser,  notice  given  as  soon  as  this  is  discovered,  is  diie  tieliee  of  the 
dishonor  of  the  bill,  within  the  usage  and  custom  of  merchants. 

The  holder  of  a  bill  or  note  oogfal  not  to  avail  himself  of  the  ignorance  of 
the  notary,  aa  to  the  residence  of  the  endorMrs. 

The  plaintiff  alleges  that  one  Lasalle,  on  the  2Sd  of  July, 
1832,  executed  his  note  for  three  hundred  and  thirty  dollars 
ninety-four  cents,  payable  four  months  after  date,  to  the 
order  of  one  Plotz,  who  endorsed  it  to  Madame  veuve 
Daysson,  who  endorsed  it  to  ihe  petitioner.     That  said  note 
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Eastkrk  Dint.  Was    presented   for    payment,    protested,    and    due    notice 
June,  t834.     thereof  given  to  the  endorsers,  who  have  all  become  liable  for 
pBssTOK       the  payment  thereof.     He  prays  judgment  accordmgly. 
vATSfloK  n  ALs.      Madamc  Daysson  alone  made  a  defence.   She  admitted  her 

endorsement  on  the  note,  pleaded  the  general  issue,  and 
denied  specially,  having  ever  received  notice  of  protest. 

The  note  and  protest  were  given  in  evidence.  The  pro- 
test bears  date  the  26th  November,  18SS,  and  the  certificate 
of  the  notary,  also  in  evidence,  states  that  he  notified  the 
defendant  (veuve  Daysson)  of  the  protest  by  ktter  addressed 
to  her,  dated  on  the  day  of  said  protest,  and  served  on  her  this 
day,  by  depositing  the  same  in  the  post-office  in  this  city, 
directed  to  her,  not  having  been  abk  to  find  her^  after  due  and 
diligent  inquiry. 

Parole  evidence  was  given  to  rebut  the  presumption  in  the 
notary's  certificate  of  due  diligence  being  used,  without  effect, 
to  find  the  defendant's  residence.  The  notary  did  not  make 
the  inquiry  himself.  One  of  his  clerks  was  sent  with  the 
notice.  He  swears  he  called  at  the  store  of  the  drawer  and 
the  payee  and  endorser  of  the  note,  but  could  not  obtain 
information  of  the  residence  of  Madame  Daysson,  to  deliver 
the  notice.  On  reporting  this  fact  to  the  notary,  he  was 
directed  to  deposit  the  notice  in  the  city  post-office,  directed 
to  her,  in  pursuance  of  the  act  of  1827,  p,  76. 

D.  SegherSy  witness  for  defendant,  says  that  Mr.  Tricou, 
who  negotiated  the  note,  and  whose  name  was  endorsed  on 
it,  was  well  acquainted  with  Madame  Daysson's  residence, 
and  could  easily  have  pointed  it  out  to  the  notary.  It  is  in 
evidence  that  defendant's  husband  kept  a  store,  and  this  note 
was  taken  by  her  in  payment  of  goods  sold  at  private  sale 
of  her  husband's  succession.  The  note  fell  due  the  26th 
November,  1833 ;  notice  was  due  to  her  next  day.  She  was 
verbally  informed  on  the  30th  November  of  the  protest,  and 
received  the  written  notice  on  the  2d  December. 

The  district  judge  was  of  opinion  that  due  diligence  was 
not  used  to  obtain  the  necessary  information  of  the  defendant's 
residence,  and  gave  judgment  in  her  favor.  The  plaintiff 
appealed. 
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Pre$iion,  in  propriA  pencn&y  and  fiwr  appellee.    We  have  Ba«m»  Dwt. 
shown  that  due  dQigenoe  was  used  to  ascertain  the  place  of  * 


defendant's  residence,  but  in  vain ;  but  being  sued  as  endorser, 

she  was  duly  notified  of  the  dishonor  of  the  note,  through  nAvaaim  nr 

the  post  office.    See  act  of  1827,  1  Jlforeati,  Digtsty  p.  96. 

S.  Neither  the  plaintiff  or  defendant  were  merchants^  and 
could  suffer  no  damage  by  a  delay  of  six  days,  in  receiving 
notice  of  the  dishonor  of  the  note. 

3.  The  defendant,  in  consequence  of  the  death  of  her 
husband,  had  rented  out  the  ground  floor,  and  retired  from 
business  into  the  upper  story  of  her  house,  where  her  resi- 
,  dence  was  unknown.  Her  business  was  all  in  charge  of  an 
agent,  and  she  not  known  (being  a  woman,)  to  any  but  her 
agent  or  lawyer. 

4.  Notice  through  the  post-office  should  be  liberally  con- 
strued, in  a  large  city  where  there  is  such  a  heterogeneous^ 
and  so  dense  a  population  as  in  New-Orleans,  in  which  our 
next  door  neighbor  is  often  a  stranger  to  us ;  while  the  love 
and  jdeasure  of  literary  correspondence,  lead  us  constantly  U> 
the  post-office  for  every  kind  of  intelligence. 

/.  Seghin,  eantrOf  contended,  that  the  notice  in  this  case 
is  insufficient.  The  sufficiency  of  notice  sent  by  maO,  is  well 
established,  when  the  person  to  be  charged,  resides  in  a  difler- 
ent  town  or  place,  from  that  in  which  the  note  was  presented 
for  payment.  But  when  he  resides  in  the  same  place,  notice 
must  be  personal,  or  left  at  his  residence  or  place  of  buaness ; 
depositing  it  in  the  post-office,  is  insufficient.  JSoyiey  an  Bitts^ 
ed.  1826,  p.  178,  note  a. 

2.  When  the  party  resides  in  the  place  where  pa3nDQent  is 
demanded,  notice  of  the  dishonor  must  be  given  to  him,  at 
farthest,  on  the  day  following  that  of  protest  or  dishcmor. 
To  those  who  reside  elsewhere,  it  most  be  sent  by  the  post 
on  that  or  the  fdlowing  post  day.  1 1  Martin,  4dS.  Bayleif 
o»  BiUs,  171. 

5.  When  a  party's  residence  is  unknown,  due  diligence 

must  in  general,  be  used  to  find  it  out.     Inquiry  should  be 

made  of  some  of  the  other  parties  to  the  note.    J7ayby,  180, 181. 

2 


10  CASES  IN  THE  SUPREME  COURT 

BAinm  DiiT.      4.  In  this  case  the  notary  did  not  use  due  diligence,  nor 
•^^^*  **^     did  he  make  inquiry  as  he  should  have  done. 
pmssTOH  5.  The  third  section  of  the  act  of  1827,  does  not  apply  to 

BATMOTf  rr  AIM.  partlcs  residing  in  the  saoie  place  where  the  demand  and 

dishonor  of  the  bill  takes  place.  It  provides  that  the  notary 
shall  use  aU  due  diligence  to  obtain  the  necessary  information 
as  to  residence  of  the  party  to  be  notified,  which,  in  this  case, 
he  has  not  done. 

BuUardy  J.  delivered  the  opinion  of  the  court. 

This  suit  is  brought  by  the  holder  of  a  promissory  note,  ^ 
against  the  endorsers;  and  the  plaintiff  alleges  a  regular 
demand  of  the  drawer,  protest  for  non-payment,  and  due 
notice  to  the  defendant  as  endorser.  The  defendant  denies 
all  the  facts  in  the  petition,  except  her  signature,  and  she 
specially  denies  having  received  notice  of  protest. 

In  support  of  the  allegation  that  the  defendant  had  been 
duly  notified  of  the  demand,  and  non-payment,  the  plaintiff 
gave  in  evidence,  a  notarial  protest,  in  the  usual  form,  with  a 
certificate  of  the  notary  public  thereto  annexed,  stating  the 
manner  in  which  the  notices  had  been  given  to  the  other 
parties  to  the  note.  After  stating  in  what  manner  the  other 
endorsers  had  been  notified,  the  notary  says,  that  the  defend- 
ant was  notified  *^  by  depositing  the  one  (letter)  for  veuve 
Daysson  in  the  post-office  in  this  city,  directed  to  her,  not 
having  been  able  to  find  her,  after  due  and  diligent  inquiry.'' 

The  effect  we  are  to  give  to  this  certificate,  as  evidence  of 
notice,  depends  on  the  construction  of  the  act  of  the  legisla- 
ture, of  the  13th  March,  1827,  entitled  "  an  act  to  amend  an 
act  concerning  protests  of  bills  of  exchange,  and  promissory 
notes,"  &c. 

The  first  section  of  this  act,  provides  *^  that  all  notaries,  or 
persons  acting  as  such,  are  authorised  in  their  protests  of  bills 
of  exchange,  promissory  notes  or  orders,  for  the  payment  of 
money,  to  make  mention  of  the  demand  made  upon  the 
drawer,  acceptor,  or  person  on  whom  such  order  or  bill  of 
exchange  is  drawn  or  given,  and  of  the  manner  or  circum- 
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fltancesr  of  such  demand^  and  his  certificate  added  to  such  EAnm»  Oirr. 
protest,  to  state  the  manner  in  which  such  notices  of  protest,  to  ■^«'^»  *^^ 
drawers,  endcnrsers,  or  other  persons  interested  were  served  or  msrov 
forwarded,  and  whenever  they  shall  have  so  done,  a  certified  batmov  r  au. 
copy  of  such  certificate  and  protest,  shall  be  evidence  of  all  the  Aeeordinf  to 
matters  therein  contained."  The  third  section  provides,  that  riaktare  puJ!^ 
"whenever  the  residence  of  any  such  drawer,  acceptor,  ?!fj^^  M«rch, 
endorser  or  others^  shall  be  unknown  to  the  notaries  or  others  pr^tewu  o/  bA 
acting  as  such,  and  whenever,  after  using  all  due  diligence  to  en^r  the'iKnair 
obtain  the  necessary  information  thereon,  the  said  residence  ^^^i^^  Ijfi 
shall  not  have  been  found  by  said  notaries  or  others,  acting  as  ^ry  for  the  re- 
such,  then,  and  in  that  case,  it  shall  be  the  duty  of  such  pMt^^^mieoded 
notary  or  others  acting  as  such,  to  put  the  notices  of  such  ^^f^^ 
protest  in  the  nearest  post-office,   where  such  protest  was  •>>>«  ^  find  it, 

'____  -■^_  _■  _  and  has  lodged 

made,  addressed  to  such  drawer,  acceptor,  endorsers  or  others,  the  notice  in  die 
at  the  place  where  it  shall  appear  by  the  face  thereof^  such  s^^ad^^aed 
bill  of  exchange  or  promissory  note  was  drawn,  and  the  same  ^J!l'"^|^'^ 
shall  be  deemed  and  considered  as  legal  notice  of  such  eootraet      was 

.      .  M  made,itisdeem- 

protesL  ed  eqai^entto 

Whatever  we  may  think  of  the  policy  of  this  act,  as  an  '**'"of\hc^£U 
innovation  on  commercial  usages,  we  are  bound  to  give  eflfect  i^ted  in  the 


to  it,  according  to  its  true  construction.     We  think  the  legis-  that '  due  diu- 
lature  intended  to  declare,  that  whenever  the  notary  certified  |^*^i,^^*iu 

that  after  diligent  inquiry  for  the  residence  of  the  party  ^^  reaidcnee  of 

11      11         11.      .  .1        ^    1 .  .      ^^  p«^  i»* «» 

mtended  to  be  charged  by  notice,  he  could  not  find  it,  a  notice  vain,  and  of  the 

had  been  lodged  in  the  nearest  post-office,  addressed  to  him,  ^^^[^  ^ 

at  the  place  where  the  contract  was  made,  it  should  be  deem-  po^-ffficc* .  the 

*^  certincate   itaeii 

ed  equivalent  to  personal  notice.  Of  the  fact  that  such  mattbetdienaa 
diligence  was  used,  and  such  notice  was  deposited  in  the^mec. 
post-office,  the  certificate  of  the  notary  must  be  taken  as  jEj^'^S^'lS 
prjiii&  fade  evidence.  The  nature  and  degree  of  that  dili-  licence  uaed  by 
gence  may  be  inquired  into,  and  if  it  should  appear  that  in  tho'i^iiSeDee  of 
point  of  fact,  the  notary  did  not  use  due  diligence  to  obtain  J^Jo^'M^oe^u 
the  necessary  information,  then  the  presumption  arising  from  ^  ^  .  Mryed. 
his  official  certificate,  will  yield  to  the  contrary  proof.  The  hv^,  atuT?  in 
question,  therefore  is,  whether  the  evidence  offered  by  the  STd^  ^d!^ 
parties,  shows  a  want  of  diligence  on  the  part  of  the  notary  ^^^^  ^  *^ 
to  find  the  residence  of  the  endorser.  aary  infomiaUon 
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EAmmir  DitT.      The  notary  who  wbb  sworn  as  a  witness,  deposed,  *^hai  he 

•^^*^'  ^^^     did    not  make  the  inquiries  for  the  domicil  of  Madame 

nsnov       Daysson  himself,  nor  did  he  deposit  the  notice  of  protest  in 

sATSflov'sTAu.  the  post-office.     That  it  was  done  by  a  clerk  of  his.    That 

then  tiic  .pre- he  is  reinilar  in  sending  all  notices  of  protest  to  the  post-oflice, 

MimpUooanune  o  o  ■«.  »  «_^» 

from  hit  offieiid  when  the  persons  to  whom  they  are  directed,  cannot  be  found 

yield  to  cootniiT  OH  the  day  after  the  protest  is  made. 

P^^'  The  notary's  clerk,  F.  B.  Vinot,  deposed,  that  he  was 

employed  to  deliver  the  notices  of  protest  to  the  diflerent 
endorsers,  and  did  so  as  stated  in  the  certificate.  That  he 
made  inquiry  at  the  store  of  the  drawer,  and  at  that  of  the 
other  endorsers,  for  the  domicil  of  Madame  Daysson,  in  order 
to  deliver  the  notice  of  protest  to  her,  but  the  persons  in  the 
house  could  not  tell  him  where  she  lived.  He  reported  this 
to  Mr.  Christy,  who  directed  him  to  put  the  letter  directed  to 
Madame  Daysson,  into  the  post-office.  On  his  cross  examina- 
tion, the  witness  stated,  that  he  had  no  distinct  recollection  of 
putting  this  letter  into  the  post-office,  for  Madame  Daysson. 
Mr.  Christy  being  re-examined,  says,  that  he  has  a  distinct 
recollection  of  giving  the  written  notice  of  protest  of  the 
note  sued  on,  along  with  others,  to  Vinot,  in  order  to  be  put 
into  the  post-office. 

On  the  other  hand,  S.  Borel,  the  agent  of  the  defendant, 
testified  that  the  defendant  resides  in  Royal-street,  where  she 
has  lived  for  eighteen  months ;  that  she  lived  previously  in 
Maine-street ;  that  she  does  not  now  keep  a  store ;  her  hus- 
band formerly  kept  a  store,  and  died  there ;  that  she  had  hired 
out  the  room  on  the  ground  floor,  and  lives  in  the  second 
story.  He  takes  the  defendant's  letters  out  of  the  post-office 
for  her ;  he  took  out  the  letter  No.  1,  on  the  2d  December ;  he 
had  been  at  the  office  the  day  preceding  inquiring  for  letters 
for  the  defendant,  but  there  was  none  for  her.  He  had  no 
knowledge  of  her  receiving  any  other  notice,  than  that 
received  on  the  2d  December. 

The  notice  in  the  record,  is  dated  November  26, 18SS,  and 
Vinot  swears  that  it  was  put  into  the  post-office  on  the  same 
day.  If  that  be  true,  it  is  of  no  importance  at  what  period 
it  reached  defendant,  provided  due  diligence  had  been  used  to 
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find  out  her  residence,  because  the  statute  makes  the  putting  Eaotkbn  Di»t. 

•  Jwte    1834 

ei  the  letter  into  the  office,  constructive  notice.  The  testimony 
of  Borel  is  altogether  negative ;  he  inquired  for  letters  on  the 
Ist  of  December  and  there  was  none ;  but  it  does  not  appear, 
that  he  or  any  body  else  had  inquired  on  the  preceding  days, 
from  the  26th  November,  up  to  the  Ist  orDecember.  This 
does  not  prove  that  the  letter  v^as  not  in  the  office.  It  may 
have  been  overlooked  by  the  attendants,  or  not  having  been 
called  for  during  the  monlh  of  November,  it  may  have  been 
placed  with  letters  to  be  advertised. 

The  defendant's  counsel  relies  on  the  authority  of  Bayky 
on  Bittsj  to  show  that  when  it  is  not  known  where  a  party 
lives,  due  diligence  must  in  general  be  used,  to  find  him  out, 
and  inquiry  should  be  made  of  some  of  the  other  parties  of 
the  bill.     Bayley  an  BUU,  180,  181. 

It  is  shown  in  this  case,  that  inquiry  was  made  at  the  rhe  fiatme 
domicil  of  two  other  parties  to  this  note,  for  the  residence  of  KKujI^  **do»i 
the  defendant,  without  efiect.  According  to  that  authority,  not  eiunge  the 
the  diligence  used  was  such  as  is  considered  sufficient  by  the  theeommereiai 
conunercial  law.  We  are  of  opinion,  that  this  statute  has  £^"diiSS«« 
not  introduced  a  new  rule  on  this  subject,  but  merely  a  new  ^  be  naed  in 

•erriitf    notices 

mode  of  proof  of  such  diligence.    We  cannot  assent  to  the  of  protot,  but 
proposition  of  the  defendant's  counsel,  that  the  third  section  J[*^^  £Se*^ 
of  the  act  referred  to,  does  not  apply  to  such  parties  as  reside  Kg^^  ^  "*«^ 
at  the  same  place.    The  statute  makes  no  exception,  and 
indeed  no  such  exception  could  have  been  contemplated, 
because  the  whole  section  rests  on  the  hypothesis,  that  the 
residence  of  the  party  is  unknown,  and  then  the  notice  is 
directed  to  be  given  at  the  place  where  his  obligation  was  con- 
tracted or  rather  where  the  bill  was  drawn.     This  note  was 
drawn  in  New-Orleans,  and  that  is  presumed   to  be  the 
residence  of  the  parties.  Wlien  the  rt.. 

When  the  statute  speaks  of  due  diligence,  without  defin-  tnte  V^*  ^ 
ing  in  what  that  shsJl  consist,  it  refers  necessarily  to  the  without  d<l^ 
existing  rule,  according  to  commercial  law  or  usage.  Il^lltrit^rrfSS 

^  The  holder  of  a  bill  of  exchange,"  says  Chitty,  '^is  excu-  S^JST^e  H^ 
sed  for  not  giving  regular  notice  of  its  being  dishonored  to  an  cordingr  to  com- 
endorser,  of  whose  (dace  of  residence  he  is  ignorant,  if  he  ^^       ^  ^ 
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EAtnERif  DiiT.  use  reasonable  diligence^'to  discover  where  the  endorsers  may 
*'^'  be  found;"  and  Lord  Ellenborough  observed,  *^when  the 

holder  of  a  bill  of  exchange  does  not  know  where  the  endors- 
er is  to  be  found,  it  would  be  very  hard  if  he  lost  his  remedy, 
by  not  communicating  immediate  notice  of  the  dishonor  of 
the  bill,  and  I  think  the  law  lays  down  no  such  rigid  rule. 
The  holder  must  not  allow  himself  to  remain  in  a  state  of 
If  the  hinder  cyf  passive  and  contented  ignorance,  but  if  he  uses  reasonable 
•onabie      diii-  diligence  to  discover  the  residence  of  the  endorser,  I  conceive 
mthereudenoe  ^^^  notice  given  as  soon  as  this  is  discovered,  is  due  notice  of 
of  the  endorter»  the  dishonor  of  the  bill,  within  the  usage  and  custom  of 

notice  nven   »•  .  ^  ^ 

sooD  as  thu  11  merchants."     ChUly  on  Bittsy  S76. 

due  notice  of  the  According  to  our  view  of  the  law,  and  the  evidence  in  the 
biif^with^  ^  ^^^^  ^^^  endorser  is  not  released  from  her  liability.  It  is  true, 
usage  and  ens-  the  holder  of  the  paper  ought  not  to  avail  himself  of  the 
ehS^Lts.      ™^^  ignorance  of  the  notary,  as  to  the  residence  of  the  endorsers, 

hu?*  ^OT^**!^  ^^^  ^^®^®  ^^  ^'^  evidence  to  show  that  the  holder  knew  where 
ought  not  to  anui  she  resided. 

himsdf  of   the 
ignorance  of  the 

reSdL**  ^  ^  ^^^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
endorsers.         judgment  of  the  District  Court  be  reversed,  and  that  the 

plaintiff  recover  of  the  defendant,  three  hundred  and  thirty 
dollars  and  ninety-four  cents,  with  interest  at  five  per  cent, 
from  the  26th  of  November,  1833,  and  costs  in  both  courts. 


MURPHT  V8.    BBZOVT*. 
4PPKAL   FKOM   THE   PAKISH  OOUAT   FOK  THE   FAE18U   OF  IBBEVILLE. 

Where  an  appeal  was  taken  from  a  pariah  in  the  Fourth  Judidal  District, 
to  the  Eastern  District  of  the  Supreme  Court  at  New-Orleans,  and  made 
reinrnable  on  the  first  Monday  in  January,  when  there  was  time  to 
have  returned  it  to  the  No?ember  term  preceding :  on  motion  of  the 
appellee,  the  appeal  was  dismissed  as  being  irregularly  taken. 


mm 
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An  vgnmiieiit  of  the  i^pelke^  endoned  on  the  leootd,  that  the  eanae  be  BAsmur  Dist. 
postponed  to  the  next  ienn  for  trial,  does  not  amount  to  a  waiver  of  his     "^^ 
exception,  to  the  irzegularity  of  the  appeaL 

The  plaintiff  alleges,  that  at  a  public  sale  by  the  inspector 
of  roads  and  levees,  for  the  Ninth  District,  in  the  parish  of 
Iberville,  made  on  the  Sd  March,  183S,  he  became  the 
lowest  bidder  of  certain  vrorks  and  repairs  ordered  to  be  done, 
on  the  front  of  the  defendant's  plantation,  at  tvirenty-five  dollars 
per  arpent.  That  the  whole  distance  was  twenty-five  arpents, 
which  he  has  repaired  according  to  contract,  and  amounts  to 
the  sum  of  six  hundred  and  twenty-five  dollars,  which  he  has 
demanded  of  the  defendant,  and  which  she  refuses  to  pay. 
He  prays  for  an  order  of  seizure  and  sale  of  the  land  of  the 
defendant  to  pay  his  said  claim. 

The  defendant  pleaded  a  general  denial;  and  that  she 
resided  out  of  the  parish  ;  that  she  had  no  notice  of  the  order 
and  adjudication  of  the  repairs  required,  and  that  the  work 
was  not  performed  by  the  defendant  according  to  law. 

The  plaintiff  had  judgment  for  the  amount  of  his  claim, 
and  that  the  premises  which  were  repaired,  be  seized  and  sold 
to  satisfy  the  judgment. 

The  defendant  prayed  an  appeal,  rehamabk  on  the  next  term 
of  the  Supreme  Court. 

On  the  10th  September,  1832,  the  parish  judge  granted 
the  appeal,  on  the  appellant  giving  bond  and  security  as  the 
law  required,  returnable  in  the  Supreme  Courts  on  the  first 
Monday  in  January  next.  The  transcript  was  filed  with  the 
clerk  of  the  Eastern  District,  at  New-Orleans,  on  the  7th  • 
January,  1833. 

Labaufoe,  for  the  plaintiff  and  appellee,  moved  to  dismiss 
the  appeal  on  the  follovring  grounds  : 

1.  The  return  day  of  the  appeal  was  improperly  fixed,  and 
the  appellee  was  therefore  iUegally  cited  in  court.  He  should 
have  been  cited  for  the  November  or  December  term  of  the 
court,  and  not  for  January  term. 
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ZA9WMMM  Dm.      8.  The  judge  who  granted  tlie  appeal,  failed  or  omitted  to 
*  ^^   •     fix  the  amount  for  which  the  appeal  bond  was  to  have  been 
ximvBT       given,  as  required  by  law. 

BUOVT. 

CwrilUer^  contra.  The  appellee  cannot  now  move  to  have 
this  appeal  dismissed,  after  having  appeared  and  agreed  to 
have  the  cause  fixed  for  trial,  on  the  first  Monday  of  March 
following  the  retiun  of  the  appeal. 

S.  The  agreement  to  try  the  cause  at  a  future  day,  was  a 
waiver  of  the  exception  to  the  return  day  of  the  appeal. 

3.  If  an  error  was  made  in  fixing  the  return  day  of  the 

appeal,  it  is  no  fault  of  the  appellants.    We  prayed  in  our 

petition,  that  the  appeal  be  made  rettamable  on  the  first  term  of 

the  court. 

peJ^^  teken      ^'  ^ho  error  (if  any)  was  committed  by  the  judge  a  quo, 

finmk9.^Ain  ^ho  made  the  appeal  returnable  on  the  first  Monday  in  Janu- 

the  4th  Judicial  '^'^  '' 

Diftrict,  to  ^e  ary,  instead  of  the  last  Monday  of  November.  He  certifies 
^tbTsupran^  ^^^  gives  as  a  reason  for  so  doing,  that  similar  returns  were 
o3^  **  SS  "^*^®  '^y  ^^^  district  judges  for  the  parish  of  Iberville,  at  the 
made  retnmabie  suggestion  of  the  members  of  the  bar,  in  consequence  of  the 
day  in  Janiuayl  Supreme  Court  having  fixed  the  January  and  March  tenns  for 
tin^to^  re^  ^^^  hearing  of  appeals,  from  the  Fourth  Judicial  District. 

turned  it  to  the 

JJ^^J^.  ^      BuUard,  J.  delivered  the  opinion  of  the  court. 

w^ee^e  ap^  '^^®  appellee  moves  to  dismiss  this  appeal  on  the  ground, 
peal  was  dia-  that  it  was  made  returnable  at  the  January  term,  whereas  it 
ii^fegniariy  ^^  should  have  been  made  returnable  in  November. 
**An*agreement  ^he  order  of  the  judge  was  given  on  the  1 0th  of  September, 
^^J?^*^  and  the  next  term  was  that  of  November  last 
reeord  that  the  But  it  is  contended  by  the  appellant,  that  this  irregularity 
pon^  ^  ^^  1^^  '^^^  caused  by  an  appearance  in  this  court,  and  an  agree- 
next  term  for  ment  by  the  appellee,  endorsed  on  the  record,  that  the  case  be 

trial,  does  not  a-  i  • 

moont  to  a  vai-  postponed  till  March  term.  The  court  is  of  opinion,  that 
timi^to^diellnel  ^^^  ^^^^  ^^^  amount  to  a  waiver  of  his  exception  to  the 
^imty  of  the  irregularity. 

It  is  therefore  ordered,  that  the  appeal  be  dismissed  at  the 
costs  of  the  appellant. 
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EAnsm  Hm^ 
GKOmrX  ST  AL8.  f.   p.  C.  V8.  ABATES  SXSCirrOBS.  mi^iJ^Lmm 

AFFXAI.  VftOM  TAB  fAMlBU  0OUftT«    FOE    THB    PAKItfl    AKB    OITT   Of  C  p.  «• 

NBW-0ELSAM8.  ABAV^  BXV 

Where  colored  perwns  have  been  treated  with  as  free^  hi  a  certain  tzanaao- 
tion  or  compromiae,  their  fteedom  and  capacity  to  enter  into  each  an 
eni^agement,  eazmot  afterwarda  be  qaestioned,  hy  the  other  party,  with 
a  liaw  of  avoiding  the  contract,  on  the  ground  that  they  were  alayes; 
mneh  teaa  for  the  porpoee  of  depriving  them  of  the  common  privifege 
of  all  partiea  to  a  eontnict,  L  e.  that  of  conteating  ite  validity,  on  the 
Moto  of  error  and  flrand* 

The  ezecntor  is  bound  to  admimster  on  all  the  property  of  a  aaccesnon 
which  is  expressly  declared  in  the  will  by  the  testator  to  ibrm  a  part  of 
his  estate ;  even  on  property  daimed  by  an  adverse  tille,  nnkss  inhibited 
by  competent  antboritjr. 

Persons  claiming  as  legatees  under  a  wiO,  cannot  set  np  title  to  property 
under  an  anterior  sale  and  conveyance,  which  is  expressly  declared  in  the 
will  to  form  a  part  of  the  estate  of  the  testator. 

A  tnauaetion  entered  into  en  the  part  of  minors,  dnly  represented,  and 
made  aocarding  to  tho  ibrms  of  law,  will  cars  defects  in  a  jadgment 
which  was  not  eonclnsive,  and  igalnst  whieh  tho  minor  might  otherwiai 
be  relieved. 

Where  the  enrator  od  iena  of  a  minor  above  the  age  of  puberty,  pniehased 
property  for  llie  use  and  in  the  name  of  his  ward,  at  the  sals  of  hie 
father  and  mother's  estate,  and  during  lus  minority  in  an  action  of  par- 
titioo  he  is  charged  with  his  share  of  the  estate  thos  pnrcfaased  and 
received,  by  a  judgment  of  the  Probate  Court:  In  an  action  to  set  aade 
the  purchase,  as  having  been  made  without  his  ocmoorrenee  and  ooBMut: 
£W,  that  he  was  precluded  by  the  judgment  of  the  Probate  Court  so 
long  as  it  stood  tfnrevened. 

Where  the  price  of  minors'  property  has  been  received  by  their  tutor,  and 
placed  to  their  credit  on  a  tableau  of  distxibutioii  of  the  tutor's  estate, 
which  is  homologated  by  a  judgment  of  the  Probate  Court,  and  is 
nnappealed  fitnn,  the  minors  are  predoded  from  setting  np  title  to  the 
property  itself,  so  long  as  the  judgment  of  homologation  subsists,  showing 
they  lutve  received  the  priu, 

S 
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fjimnx  DufT.  Transactioiu  have,  between  the  partiei,  the  authority  of  the  thing  adjudged ; 

June,  1>54.  and    where  the  partiee  compromiM  generally  on   all  differences,  the 

•■orxx  KT  Axe.      titles  which  are  unknown  and  afterwards  discovered,  are  not  cause  for 

f-  P;  «•  »«=i.di»g  th.  U«»»>tio.,  mOM.  they  har.  b.«i  eoM^led  imn>0Mly  by 

▲BAT'S  SI'S.         one  of  the  parties. 

And  where  the  renunciation  of  all  claims  and  demands,  in  an  act  of 
compromise  or  transaction,  is  full  and  explicit,  and  no  mention  is  made  of 
a  latent  title  to  certain  property  included  in  the  transaction,  bat  no 
eyidence  showing  that  the  title  was  concealed  on  purpose  by  the  party, 
the  transaction  will  not  be  rescinded. 

Judgments  rendered  by  courts  of  coii4>etent  jurisdiction,  against  mioois  duly 
and  legally  represented,  so  long  as  they  are  not  rerersed  or  declared  to 
be  null,  hare  the  same  force  and  validity  as  if  the  parties  were  of  ftifi 
age. 

In  an  appeal  where  security  is  given  merely  and  expressly  for  costs,  the 
execution  of  the  judgment  below  is  not  suspended  thereby :  it  is  net  a 
suspensive,  but  merely  a  devolutive  appeal. 

An  injunction  bond  given  at  the  inception  of  the  suit,  cannot  be  cumulated 
with  the  appeal  bond  given  in  the  same  suit  on  appeal. 

The  present  suit  commenced  by  injunction.  The  record 
shows,  that  on  the  7  th  January,  1833,  the  executors  of 
Antoine  Abat  obtained  an  order  of  seizure  and  sale  against 
the  present  plaintiffs,  who  are  the  acknowledged  natural 
children  and  heirs  of  Jean  Grounx,  deceased,  for  the  sale  of  a 
house  and  lot  of  ground,  oa  the  corner  of  Rampart-^treet  and 
the  Bayou  road,  in  virtue  of  a  certain  deed  of  compromise  or 
transaction,  entered  into  the  3d  October,  1832,  between  the 
said  heirs,  represented  by  their  tutor  and  co*heir,  Jean  Baptiste 
Orounx,  f.  m.  c,  and  the  executors  of^ntoine  Abat;  which 
said  house  and  lot  of  ground  was  confirmed  to  the  heirs  of 
Grounx  for  the  price  of  four  thousand  nine  hundred  dollars, 
and  mortgage  retained,  with  the  express  provision  that  if  the 
price  was  not  paid  on  the  31st  of  December  following,  the 
property  should  be  seized  and  sold. 

On  the  17th  day  of  January,  1883,  the  present  plaintiffi, 
by  their  under-tutor,  J.  Monrose,  f.  m.  c,  filed  their  petition 
and  opposition  to  the  order  of  seizure  and  sale,  in  which  they 
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allege  thai  since  the  execution  of  the  transaction  or  compro-  Eaitern  Di«t. 
mise  of  the  Sd  October,  1832,  they  have  learned  that  the     J«»g»  '»^ 
house  and  lot  of  ground  in  contest  was  originally  their  pro-  oboditx  bt  au. 
perty,  and  belcmged  to  them  at  that  time,  in  virtue  of  an  act         '^,^ 
of  sale  passed  the  2l8t  January,  1818,  by  their  natural  father,    *"^'''*  ***** 
in  which  he  conveyed  said  property  to  their  natural  mother, 
and  in  trust  for  their  use  and  benefit,  in  consideration  of  the 
sum  and  for  the  price  of  five  thousand  dollars.     They  further 
allege  that,  being  ignorant  of  said  sale  and  title  to  said  pro- 
perty, their  tutor  and  representative  in  said  transaction  was 
induced  to  accede  thereto  through  error,  and  bind  them  for 
the  price  of  four  thousand  nine  hundred  dollars  as  a  new 
purchase  of  said  property.    They  specially  charge  that  this 
title  was  withheld,  and  not  set  forth  and  made  known  by  the 
executors  of  Abat,  who  had  charge  of  their  natural  father 
and  mother's  business  at  the  time  of  signing  the  said  transac- 
tion; and  that  the  same  was  executed  on  the  part  of  these 
plaintiffs  through  error,  on  the  one  hand,  and  obtained  by 
unlawful  means  on  the  other. 

1.  They  pray  that  they  may  be  declared  to  be  the  true  and 
lawful  owners  of  the  property  in  contest,  in  virtue  of  the  act 
of  sale  dated  the  21st  January,  1818. 

2.  That  the  said  transaction  or  compromise  be  declared 
null  and  void  as  regards  the  engagement  requiring  them  to 
pay  to  Abat's  executor  four  thousand  nine  hundred  dollars,  as 
the  price  of  said  property. 

3.  That  their  tutor  and  co-heir  who  signed  the  transaction, 
be  prohibited  from  paying  said  sum  of  four  thousand  nine 
hundred  dollars. 

4.  That  under  the  articles  303  and  739,  No.  6,  of  the  Code 
of  Practice,  relative  to  acts  obtained  by  unlawful  means,  they 
pray  for  an  injunction  to  stay  all  proceedings  under  the  order 
of  seizure  and  sale. 

5.  That  under  the  articles  739  and  740  of  the  Code  of 
Practice,  they  pray  that  their  under-tutor,  by  whom  they 
institute  this  suit,  be  dispensed  with  giving  security ;  and  that 
Jean  B.  Grounx,  f.  m.  c,  their  tutor,  and  the  executors  of 
Abat,  be  cited  to  answer  their  petition ;  that  the  transaction 
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KinriBv  Dnv^  of  the  8d  of  October,  18SS,  be  annulled,  and  that  in  the 
•^^^^  '"*"     mean  time  all  proceedings  under  the  order  of  seizure  and 


sale  be  enjoined. 

*^^'  Abates  executors  excepted  to  the  form  of  the  plaintifls* 

ABAT*»  M^i.  <qppoeition  to  their  order  of  seizure  and  sale,  as  being  con- 
trary to  the  article  738  of  the  Code  of  Practice.  They  deny 
generally  the  allegations  of  the  plaintifis,  except  the  execution 
of  the  transaction  or  act  of  compromise;  and  deny  specially 
that  it  was  made  or  obtained  either  in  error  or  by  unlawful 
means,  which  charge  is  slanderous,  and  should  be  struck  out. 
They  allege,  that  at  the  time  of  the  compromise  or  transaction, 
the  pretended  deed  of  sale  of  the  Slst  January,  1818^  was 
well  known  to  all  parties  to  be  a  nullity,  and  was  not,  there* 
fore,  deemed  necessary  to  be  noticed  or  mentioned ;  that  it 
Was  null  and  void,  for  the  following  reasons: 

1.  As  a  sale,  it  was  without  consideration  and  a  disguised 
donation. 

2.  As  a  donation,  it  contained  cimditions  contrary  to  good 
morals. 

3.  It  was  not  recorded  with  the  recorder  of  mortgages. 

4.  As  a  donati(Hi,  it  exceeded  the  disposable  portion. 

5.  The  donor  subsequently  declared  in  his  will  that  the 
said  sale  was  intended  as  a  mere  donation. 

6.  The  parties  to  said  act  of  sale,  viz :  the  natural  father 
and  mother  of  the  plaintifis,  have  by  a  subsequent  act,  dated 
the  24th  February,  1821,  acknowledged  and  declared  that 
said  sale  was  feigned  and  simulated,  and  that  it  is  hereby 
annulled  and  avoided. 

7.  Because  the  property  claimed  by  the  plaintiffs  as  minors 
in  virtue  of  said  sale,  was  inventoried  and  sold  by  order  of  the 
Court  of  Probates,  as  a  part  of  the  succession  of  Jean  Grounx, 
deceased,  their  natural  fatheiv 

8.  Because  in  the  settlement  of  said  succession,  the  plaintifb 
received  their  full  share  of  the  price  ot  the  very  property  they 
now  seek  to  recover  under  the  said  pretended  sale. 

9.  Because  at  the  time  of  executing  the  act  of  sale  of  the 
tlst  January,  1818,  the  plaintiffs  were  slaves,  and  incapable 
of  acquiring  property  by  purchase  or  donation.         ^ 
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J.  B.  Gfounx,  tutor  of  the  {daintifisy  appearing  advereely,  Bmuv  nm. 
answered  and  prayed,  that  the  deed  of  transaction  be  declared     «^fa»g»  ><^ 
good  and  maintained  in  full  force  between  the  contracting  esoinrx  n  au. 
parties ;  and  that  the  executors  of  Abat  make  good  the  title        *  ^^' 
to  the  property  in  contest,  in  pursuance  of  the  obligation    a*^''^"''** 
contracted  in  said  transaction. 

He  further  prayed,  that  in  case  said  {H'operty  should  be 
decreed  to  belong  to  said  minors  in  virtue  of  the  sale  of  the 
SI  St  January,  1818,  that  Abat's  executors  be  ordered  to  pay 
the  ralue  thereof  to  him;  and  that  he  be  dispensed  from 
paying  the  price  as  agreed  aa  in  said  transaction. 

The  two  causes,  viz :  the  case  of  the  order  of  seizure  and 
sale  by  Abat's  executors,  against  the  present  plainti£Es,  was 
consolidated  with  the  present  suit,  and  both  tried  together. 

The  plaintiffi  were  ordered  to  give  security  in  the  sum  of 
two  thousand  dollars,  before  they  could  proceed  with  the 
injunction  suit. 

Upon  these  pleadings  and  issues^  the  parties  went  to  trial. 
The  plaintiffi  relied  on  the  act  of  sale  of  the  21st  January, 
1818,  by  their  natural  father,  of  the  property  in  question,  in 
which  he  acknowledges  that  he  sells  and  conveys  the  same 
to  Marie  Adelaide,  f.  w.  c,  and  the  mother  of  the  plaintifis, 
who  was  present,  accepting  said  sale  for  her  children,  who 
were  all  minors.  Grounx,  in  the  same  act,  acknowledges  the 
said  minors  to  be  his  natural  children  by  the  said  Adelaide. 

Abates  executors  showed,  by  parole  testimony,  that  this  act 
of  sale  was  well  known  to  both  parties  at  the  date  of  the 
deed  of  transaction,  and  that  the  plaintifls  had  been  advised 
by  counsel  that  it  was  a  nullity.  They  introduced  in  evidence 
the  transaction  itself,  in  which  both  parties,  being  duly 
represented,  settled  and  compromised  all  their  difficulties;, 
rights  and  law-suits  up  to  its  date,  the  3d  October,  18S2. 
Orounx  in  his  will,  which  was  written  in  1819  (also  in  evi* 
dence),  acknowledges  the  plaintijfi  to  be  his  natural  children, 
and  gives  them  the  right  to  take  the  property  now  in  contest 
at  its  estimated  price  in  the  inventory,  in  lieu  of  certain 
legacies  which  he  leaves  them.  In  February,  1821,  Orounx 
and  Adelaide  both  signed  a  notarial  act,  in  which  they 
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EAcnur  Dut.  declared  the  act  of  1818,  under  which  the  i^aintiffi  now 

/ttwe,  1834.     claim,  simulated,  that  no  price  was  ever  paid  or  intended  to 

GMooirx  wTAiA.  he  paid,  a$hd  they  cancel  U,    This  act  was  produced  in  evi- 

'v§.  dence.   Abat  was  appointed  dative  executor  of  the  succeasioa 

A^rt  Ex'8.    Qf  Grounx,  after  his  death  in  1823,  under  the  wiU  which 

was  established  and  ordered  to  be  executed.    The  property 

now  in  contest  was  inventiuried  at  five  thousand  dollars,  was 

sold  at  public  sale  by  the  register  of  wills  for  four  thousand 

nine  hundred  and  fifty  dollars,  the  net  proceeds  being  four 

thousand  eight  hundred  dollars;  one  half  or  two  thousand 

four  hundred  dollars,  was  paid  over  by   the  executor  to 

'  Adelfldde,  the  natural  tutrix  and  mother  of  the  plaintifis,  for 

their  use  and  as  their  share  of  their  natural  father's  estate 

under  the  wilL    Adelaide  afterwards  made  a  surrender  of 

her  property,  and  put  her  children  on  her  bilan  as  privileged 

creditors  for  the  sum  of  two  thousand  four  hundred  dollars, 

received  from  their  father's  estate.     This  sum  was  also  put 

on  the  tableau  of  distribution  to  their  credit,  which  was  duly 

homologated  by  a  judgment  of  the  court.     The  evidence 

further  showed  that  the  plaintifis,  or  some  of  them,  received 

their  portion  of  this  money. 

The  parish  judge  considered  the  act  of  sale  under  which 
the  plaintifis  claimed,  as  a  nuUUy ;  that  it  was  cancelled  by 
the  act  of  the  parties  afterwards,  which  rendered  it  unneces- 
sary to  go  into  an  examination  of  the  validity  of  the  trans> 
action  or  compromise.  He  gave  judgment  for  the  executors 
of  Abat,  and  dissolved  the  injunction. 

Judgment  was  signed  on  the  6th  May,  183S.  The 
plaintiffii  presented  their  petition,  and  prayed  an  appeal  to  the 
Supreme  Court,  on  their  giving  security  in  such  sum  as  the 
court  might  direct /or  the.  costs  of  tlie  appeal  On  the  1 1th  May 
the  judge  granted  the  appeal,  and  required  the  appellants  to 
give  security  in  the  sum  of  one  hundred  and  fifty  dollars^ 
returnable  to  the  third  Monday  of  the  next  month. 

On  the  20th  May,  D.  Seghers^  counsel  for  Abat's  execu- 
tors, obtained  an  alias  order  of  seizure  and  sale  against  the 
disputed  premises,  on  showing  to  the  court  that  the  judgment 
dissolving  the  injunction,  had  been  notified  to  the  plaintifis 
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more  than  ten  dagSy  and  that  the  appeal  was  only  deoolulhc,  RAvmnr  Dnrr. 
security  being  given /op  costs  only.  "^"^  "^ 


Jtlagmny  counsel  for  the  plaintifis,  took  a  rule  on  Abat's  eMcn  sr 
executors^  to  have  the  above  order  set  aside,  on  the  ground 
that  the  appeal,  having  been  taken  within  ten  days  iiom 
signing  the  judgment,  was  suspenswe^  especially  as  the 
plaintiffs  had  given  secilrity  in  the  injunction  in  the  sum  of 
two  thousand  dollars,  which  bond  was  still  in  force.  On  the 
£M  June,  judgment  was  rendered  on  the  rule,  maintaining 
the  ofio^  order  of  seizure  and  sale.  From  this  judgment  the 
plaintifb  also  appealed,  giving  security  for  costs  anb/. 

JUagnin,  for  the  plaintifis.  The  decision  of  this  case  depends 
princqMdly  on  two  questions : 

1.  Were  minors  Grounx  free,  at  the  date  of  the  sale  of 
January,  18I8„to  their  mother,  for  their  benefit,  of  the  pn^rty 
in  question;  and,  secondly,  is  this  sale  valid  1 

2.  The  plaintifis  were  free,  because  their  mother  was 
emancipated  in  1804,  long  before  their  birth;  they  were 
consequently  born  free,  and  baptized  as  free-bom.  In  all 
these  proceedings,  they  are  treated  as  free  persons  of  color. 

S.  Wie  contend  that  the  act  of  1818,  whether  considered 
as  a  sale  or  donation,  vested  the  property  in  the  minMB 
Grounx,  which  none  of  the  subsequent  acts  of  the  parties 
conid  divest,  either  in  attempting  to  rescind  it  as  a  «Ede,  or 
revoke  it  as  a  donation. 

4.  The  right  to  said  property  being  vested  in  the  minors 
Gffounx,  by  said  sale,  and  never  being  divested,  continued  to 
be  their  prqwrty  at  the  date  of  the  transaction  or  compromise. 

5.  The  clause  of  the  deed  of  transacticm,  which  stipulates 
that  the  minors  should  pay  a  price  for  their  own  property,  is  not 
iHnding  on  them ;  because  there  is  error  in  the  motive.  It  is 
a  nuUity,  and  fraudident  as  to  them.  La.  Code,  1818,  S418, 
1824,  6,  6,  and  1875  and  6. 

6.  Two  judgments  have  been  rendered  in  this  case;  the 
second  maintaining  the  aKas  order  of  seizure  and  sale  of  the 
property  in  dispute,  notwithstanding  the  appeal  taken  from 
the  first  judgment,  in  the  manner  directed  l^  law,  to  make  it 
suspenshe. 


24  CASES  IN  THE  SUPREME  COURT 

Eamtsbw  Divr.      7.  The  court  below  erred  in  granting^  the  oMm  ofder,  until 
'^^"^  '^^     the  appeal  from  the  first  judgment  was  decided. 


Si^  D.  and  /.  Segken^  for  Abat's  executors  and  the  appellees. 


ABAT^XK%, 


1.  The  donation  by  the  late  Qrounx  to  his  natural  children, 
could  not  exceed  the  disposable  portion,  and  the  value  of  the 
property  thus  disposed  of,  was  to  be  determined  at  the  time 
of  the  donor's  decease.  This  has  been  done.  The  lot  of 
ground  now  claimed  by  the  natural  children  of  Orounx,  was 
inventoried  and  sold,  together  with  the  other  property  of  the 
said  Grounx.  The  proceeds  were  divided  between  his  sisters 
and  his  natural  children ;  and  by  a  final  judgment  of  homolo- 
gation, his  natural  children,  duly  represent^  have  received 
two  thousand  four  hundred  doUara,  which  was  their  share  and . 
all  they  could  claim  in  their  father's  estate.  This  point  is 
res  judicata  with  regard  to  them,  because  the  validity  of  a 
court  of  competent  jurisdiction,  cannot  be  examined  colla- 
terally by  the  parties  thereto^  or  those  who  daim  under 
them. 

2.  The  same  rule  applies  likewise  to  the  judgment  hom61o« 
gating  the  tableau  of  distribution  of  Adelaide  Grounx's 
estate.  Abat  was  her  syndic,  and  the  minors  Grounx,  dvk/ 
represmtedf  were  parties  to  this  suit  The  said  judgment  is^ 
therefore,  res  judkaUt^  as  to  them ;  and  it  will  be  observed 
that  among  the  property  she  surrendered  to  her  crediton^ 
wa%  first,  this  very  lot  which  she  had  bought  from  Galez, 
who  purchased  it  at  the  probate  sale  of  the  succession  of  Jean 
Grounx;  and,  secondly,  a  fomily  of  slaves  belonging  to  her, 
and  which  Abat  bought  for  her  children,  viz :  foi  the  minors 
Gfounx,  the  present  claimants. 

&  The  transaction  or  eamprwiisef  to  which  they  were 
parties  and  dtibf  representedf  explains  in  the  most  satisfactwy 
manner,  that  the  two  thousand  four  hundred  doUars,  coming 
to  the  minors  Groonx,  as  their  share  in  their  fiuh^t^s  estate 
(it  being  the  amount  of  the  disposable  portion),  never  was 
in  Abat's  hands.  The  said  disposable  portion  was  first  paid 
to  their  mother  and  natural  tutrix. 


1134. 


f.  II.  e. 
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4.  When  she  fiuled,  the  said  sum  was  employed  by  Abat 
in  the  acquisition  of  a  ^eumily  of  slaves,  which  slaves  are 
acknowledged  by  the  above  minors,  in  this  very  compromise, 
to  have  always  been  in  their  possession.  The  said  slaves  made 
no  part  of  Orounx's  estate,  as  it  has  been  erroneously  asserted, 
but  belonged  to  Adelaide  Grounx,  the  mother  of  said  minors, 
before  her  fiEiilure,  and  were  surrendered  by  her  to  her  creditors. 

5.  The  lot  of  ground  now  claimed  by  the  minors  of  Grounx, 
cannot,  therefore,  be  restored  to  them,  since  they  have  received 
^om  their  natural  father,  all  they  could  claim,  viz :  the  dis- 
posable portion.  If  the  contrary  doctrine  could  prevail,  the 
minors  Grounx  would  receive  at  once  the  price  and  the  thing ; 
which  would  lead  to  an  absurdity. 

6.  The  appellees  further  contend  that,  notwithstanding  the 
pretended  discovery  of  the  pretended  deed  of  sale,  which  in 
fiict  was  never  concealed  except  by  the  appellants  themselves, 
the  transaction  or  compromise  must,  nevertheless,  prevail,, 
under  the  provisions  of  the  La,  Code,  att.  3050* 

Fcurckif,  for  J.  B.  Grounx,  tutor  to  the  plainUfii,  urged  that 
the  motives  which  induced  the  execution  of  the  deed  of 
transaction,  were  to  avoid  a  law-suit  which  was  about  to  be 
commenced  against  Abat's  executors,  for  damages  sustained 
by  the  minors  Grounx,  arising  from  unfaithfulness  in  Abat's 
different  stations  of  attorney  in  fact  of  Grounx,  as  dative 
executor  of  Grounx's  estate,  as  syndic  of  Adelaide's  creditors, 
and  as  syndic  of  the  creditors  of  Rosileitte  Pradere,  who  was 
indebted  to  the  estate  of  Grounx. 

Pmtanf  for  the  {daintiffif,  and  in  reply. 

1.  The  plaintiffi  made  opposition  to  the  seizure  and  sale 
obtained  by  Abat's  executors,  on  the  ground  that  the  land 
belonged  to  them  by  a  sale  from  Jean  Grounx,  their  father, 
to  their  mother,  Marie  Adelaide,  for  them,  by  a  deed  dated 
the  21st  of  January,  1818.  Some  of  the  records  show  29th, 
instead  of  21st;  but  this  is  an  error.  They  base  their 
opposition  upon  art.  2418  of  the  La.  Code. 

2.  To  their  opposition  it  ia  seriously  urged,  that  they  were 

slaves  on  the  21st  January,  1818,  and  therefore  incapable  of 
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f.  p.  e. 


Dm.  acquiring  property  ffom  their  father,  Jean  Grounz.    If  they 
''*^*  ^^^     were  riares  In  1818,  they  are  00  etiQ,  as  no  aabsequent  act  of 
emancipation  has  been  produced. 

S.  The  eacectttorB  of  Abal  are  e8tq>ped  from  maktog  this 
defence,  because  if  the  plaintifis  are  atavoB^  incapable  of 
making  opposition  to  legal  process,  they  are  equally  inca* 
pable  of  being  proceeded  against  If  by  reason  of  their 
shiTery  in  1818,  they  could  not  acquire  property,  their  con- 
dition has  not  been  altered  so  as  to  contract  an  oUigation 
in  1832. 

4.  Again,  there  is  no  proof  that  they  are  slaTes:  An  act 
of  emancipation  of  their  mother  is  produced ;  but  neither  the 
mother  nor  her  children  were  parties  to  it,  and  are  not, 
therefore,  proved  by  the  act  to  have  been  slaves. 

5.  The  minors  Grounx,  being  the  children  of  Jean  Grounz; 
were  enfranchised  by  the  mere  act  of  treating  them  as 
freemen  without  any  formality  whatsoever,  4  PmUda,  UL 
22,  law  2.     InsiiMes^  hook  I,  Ht  5,  L  L 

6.  The  act  of  the  2lBt  of  January,  1818,  is  a  sale  of  the 
property  in  question  to  the  minors  Grounx.  CkU  Code^  263, 
Off.  21.  5  MarthAy  Jf.  S.  633.  This  sale  has  never  been 
annulled  by  suit  as  fraudulent,  and  could  be  annulled  only  ty 
eredUors.  La.  Code^  1973,1988.  But  there  were  no  creditors. 
The  suit  to  annul  it,  moreover,  is  prescribed.  Ibid.  1989. 

7.  This  act  was  not  a  disguised  donation,  because  it  has 
not  been  proved  to  be  such :  it  has  not  been  attacked  as  such ; 
it  could  only  be  attacked  by  forced  heire.    La.  Codcy  art.  2419 

8.  If  the  act  of  the  2l8t  of  January,  1818,  transferred  the 
property  to  the  minors  Oroonx,  the  sale  to  them  of  the  same 
property  I^  the  transaetioii  is  null,  and  the  price  not 
recoverable.    LtuCodCy  art.  2418l 

9.  There  was  no  transaction  on  the  act  of  1818,  for  tl  was 
either  not  exhibited  at  all,  or  was  regarded  by  the  frosily 
meeting  as  a  nuUity.  If  it  was  not  exUbitti  at  all,  or  being 
Qofaibited  was  treated  as  a  miBt^^  the  transactun  was  made 
as  to  it,  entirely  in  error ;  and  is  not^  thereftse,  binding  uj 
the  minors  Grounx.     La.  CoiBy  arte.  1818, 1819,  IBSi. 
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10.  If  Um  property  was  tnoBfeired  to  the  mioora  Orounx,  KAnsnr  Dnr. 
by  the  Aciof  1818,  they  have  never  been  diveeted  of  it,  and    '**^  *"*• 
eouid  not  be  by  the  acts  of  Gf ounx  or  Adelaide  afterwards,  mmvn  m 

11.  It  is  said,  finally,  that  the  children  of  Jean  Giounz  m^ 
have  lost  their  recourse  upon  this  property,  by  sharing  its 
proceeds  as  his  testamentaiy  heirs;  that  they  cannot  have 
the  price  and  the  thing.  They  were  not  testamentary  heirs ; 
but  only  iegaiee$  at  ene-half  of  his  estate.  Their  legacy 
cannot  be  reduced  on  account  of  debt%  and  can  only  be 
reduced  by  an  action  in  behalf  of  the  inrced  heirs.  La. 
Cade,  l4aL 

1&  By  thd  settlement  ci  Grounx's  succession,  their  mother 
ismade  to  receipt  to  Abat,  as  dative  executor,  for  two  thousand 
ibur  hundred  doUais;  and  by  Abat's  account,  as  syndic  of 
her  creditOTB^  nearly  the  same  sum  is  brought  in  as  a  privilege 
credit  in  favor  o{  the  children.  But,  by  the  compromiee,  it  is 
seen  that  the  two  thousand  Sour  hmdred  ddlars  had  never 
been  paid,  and  the  executors  transfer  in  payment  of  thatsum 
a  family  of  slaves. 

J.  Segken,  &x  appdlees,  in  ccsiclusion. 

1.  The  second  judgment  appealed  from,  and  maintaining 
the  execution  id  the  order  of  seizure  aadsale,  notwithstanding 
Che  appeal,  is  conrect,  because  security  is  only  given  fv  costs* 
The  appeal  is  not  MupeiwtM. 

2.  AU  the  &cis  we  have  alleged,  as  actual  owners  of  the 
lot  in  questioi^  when  we  conveyed  it  to  to  the  plaintiffs  by 
the  act  of  compromise,  are  to  be  found  in  the  record.  The 
appellees  are  suiN-ogated  to  the  right  of  the  forced  lieirs  of 
Grounx,  who  have  received  the  price.  They  are  in  fact  the 
assignees  of  those  heirs. 

A.  As  to  the  family  of  negroes  mentioned,  there  is  neither 
proof  nor  allegation  on  record  of  the  [nnetended  ownership 
of  the  late  J.  B.  Grounx.  There  ii^  on  die  contrary,  evidence 
of  the  slaves  having  been  the  property  of  Adelaide;  for  it 
appeals  those  slaves  were  sunendered  by  her  to  her  creditois; 
and  on  this  ^int,  the  judgment  of  homdogation  of  the 
tableau  of  distribution  is  re$  judicata  against  the  appellants. 


ABAT*!  IZ*f. 
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Eiibnnur  Oist.      BMord,  J.  delivered  the  opinkn  of  the  Court 

•^^^*  '^^         The  controversy  in  this  case,  grows  out  of  a  transaction 
•worn.  num.  Of  compromise,   entered  into  between  the  min<Misi  Grounx, 

natural  colored  children  of  Jean  Grounx,  deceased,  and  the 
testamentary  executors  of  Antoine  Abat.  This  comprMnise, 
made  in  pursuance  of  the  advice  of  family  meetings,  on  both 
sides,  recites  that  Antoine  Abat,  having  been  in  his  life-time, 
successively,  the  attorney  in  fact  of  their  natural  father, 
dative  executor  of  his  last  will,  syndic  of  the  creditors  of  their 
natural  mother,  Marie  Adelaide,  a  f.  w.  c,  and  finally  syndic 
of  the  creditors  of  Rosiliette  Pradere,  a  debtor  of  their  father ; 
and  difficulties  having  arisen  on  the  part  of  the  said  natural 
children,  touching  the  manner  in  which  Abat  had  performed 
these  different  successive  duties,  and  a  law-suit,  being  about 
to  be  instituted  by  them,  against  said  Abat,  in  his  life-time,  a 
pr^M  of  a  transaction  had  been  drawn  up^  in  order  to  termi- 
nate amicably,  the  differences  existing  between  them,  by 
which  pr&jet  Abat  was  to  retrocede  to  them  certain  property, 
and  slaves,  which  had  been  the  property  of  their  father. 
Before  this  prajet  had  ripened  into  a  contract,  by  the  final 
consent  of  the  parties,  Abat  died.  His  executors  then  came 
forward,  and  with  the  advice  of  a  family  meeting,  finally 
concluded  the  transaction  on  the  Sd  of  October,  1832.  It  is 
therein  [^stipulated,  that  the  minors  renounce  every  kind  of 
reclamation,  which  they  might  have  against  the  succession 
of  Abat,  on  whatever  account  it  maybe,  and  particularly  on 
account  of  any  want  of  formality  or  other,  whatever,  in  the 
acts  of  the  different  administrations  above  mentioned.  The 
executors,  on  their  part,  transfer  to  the  minors,  a  family  of 
slaves,  and  a  certain  lot,  and  the  improvements  thereon, 
situated  at  the  corner  of  the  Bayou  Road  and  BLampart-street. 
The  price  of  the  slaves,  is  declared  to  be  the  sum  of  two 
thousand  four  hundred  dollars,  due  to  the  said  heirs  of  Grounx, 
by  privilege  according  to  the  tableau  of  distribution  made  by 
Abat,  as  syndic  of  the  creditors  of  Marie  Adelaide,  their 
mother,  for  the  share  of  those  children,  in  the  estate  of  their 
father,  as  appears  by  the  executor's  account  of  his  administra- 
tion of  that  estate,  which  sum  remaining  in  the  hands  of 
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Abat,  he  had  employed  it  in  purchasing  for  them,  the  said  Bavtsbh  Dot. 
family  of  slaves.     They  give  a  full  and  final  acquittance  and     '^"^  '*^ 
discharge  of  the  sum  thus  due  to  them.     The  price  of  the  •■ov'x  nr  am. 
property  on  the  Bayou  Road  and  Rampart-street,  is  declared        *  w. 
to  be  four  thousand  nine  hundred  dollars,  payable  in  Decem- 
ber following,  and  secured  by  mortgage.     The  parties  finally 
declare,  that  in  consideration  of  this  transaction,  they  remain 
mutually  released,  from  all  demands  and  claims  uhatever^  an 
whaiever  aceaunl  they  may  be. 

The  price  of  the  lot  of  ground,  not  being  paid  when  it  fell 
due,  the  executors  of  Abat  obtained  an  order  of  seizure  and 
sale,  and  the  minors  Grounx,  represented  by  their  under  tutor, 
made  opposition,  and  obtained  an  injunction,  on  the  grounds, 
that  the  lot  and  appurtenances  were,  at  the  time  of  the  trans- 
action, already  their  own  property,  by  virtue  of  a  sale,  made 
by  their  natural  father  to  them,  on  the  21st  of  January,  1818, 
passed  before  a  notary  public ;  that  there  was,  therefore,  error 
in  the  transaction,  as  they  could  not  purchase,  what  was 
already  their  own,  and  that  no  mention  is  made  in  the  trans- 
action of  the  deed  above  recited.  They  conclude  by  a  prayer 
that  the  property  may  be  deemed  to  belong  to  them,  in  virtue 
of  the  act  of  sale  of  the  21st  January,  1818,  and  that  their 
tutor  may  be  ordered,  not  to  pay  to  the  executors  of  Abat,  any. 
part  of  the  price,  and  that  the  transaction  may  be  declared 
null,  so  far  as  it  relates  to  the  sale  of  the  aforesaid  lot  of  land. 

In  their  answer  to  this  petition,  the  executors  of  Abat 
admit  the  transaction,  but  deny  that  it  was  entered  into  in 
error,  or  procured  by  unlawful  means.  They  aver,  that  the 
act  of  the  21st  January,  1818,  was  well  known  to  all  parties, 
at  the  time  the  transaction  took  place,  to  be  a  perfect  nullity. 
They  set  out  several  grounds,  on  which  they  aver  it  is  null  and 
void.  IsL  That  it  wanted  consideration,  and  was  evidently 
a  disguised  donation.  2d.  As  a  donation  it  contained  condi- 
tions contrary  to  good  morals.  Sd.  It  was  not  recorded  with 
the  recorder  of  Mortgages.  4th.  That  it  exceeded  the 
disposable  portion  of  the  donor's  estate,  fith.  That  it  was 
afterwards  acknowledged^and  declared^by  the  donor,  to  be 
a  mere  donation  in  his  testament  of  the  5th  October,  1819. 
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iLknuur  Dm.  Gib.  Because  the  natural  fiBLther  and  mother,  afterwards  in 
^^"^  '"*■     1821,  by  notarial  act,  declared  said  act  to  be  feigned  and 

•Minx  sr  AM.  simulated,  and  they  expressly  annulled  and  reroked  it     7th. 

'  ^^       Because  the  same  property  was  afterwards  inventoried,  and 

ABAT'ku'fe.    gp^j  ^y.  ^^  Court  of  Probates,  as  a  part  of  the  succession  of 

their  natural  father.  8th.  Because  in  the  settlement  of  said 
succession,  the  minors  received  their  shares,  of  the  price  ix 
which  the  property  now  claimed,  was  sold  ;  and  9th.  Because 
the  said  minors  were  slaves,  at  the  time  of  the  pretended 
purchase  and  incapable  of  contracting. 

The  act  of  sale  or  donation,  out  of  which  this  controversy 
has  arisen,  is  in  substance  as  follows.  Grounx,  the  natural 
father  of  the  plaintifis,  acknowledges  that  he  sells  and 
conveys  to  Marie  Adelaide,  f.  w.  c  present  and  accepting  as 
purchaser  for  her  children  by  name,  all  minors  under  the  age 
of  puberty,  the  bt  of  land  in  question,  for  the  price  of  five 
thousand  dollars,  which  he  acknowledges  he  has  received  out 
of  the  view  of  the  notary  and  witnesses,  renouncing  the 
exception  of  non  wmMraltlL  pecunid.  He  acbiowledges  that 
the  children  are  his  natural  children,  by  the  said  Adelaide. 
The  usufruct  of  the  property,  is  expressly  reserved  to  Adelaide 
during  her  natural  life,  but  it  is  stipulated,  that  at  her  decease, 
the  property  shall  pass,  of  right  to  the  said  minors,  to  be  by 
them  holden  jointly,  or  to  be  divided  in  equal  portions  among 
all  the  children  of  Adelaide,  who  shall  have  been  duly 
acknowledged  by^the  vendor,  at  the  time  of  his  death. 

Two  questions  are  presented  by  the  pleadings  for  the  consi- 
deration of  the  Court.     Ist.  Did  the  minors  Grounx,  acquire 
a  title  to  the  lot  of  land,  by  the  contract  above  recited  1  and  2d. 
If  flo^has  their  title  been  divested  by  the  sale  of  it,  which  was 
provoked  by  Abat,  as  a  part  of  their  father's  estate,  by  their 
claiming  and  receiving  a  part  of  the  [urice,  as  testamentary 
heir%  in  virtue  of  a  judicial  decree,  and  finally   by  the 
transaction  in  question  1 
Where  colored      We  leave  out  of  View,  altogether,  the  questicxi  which  is 
SeraSvated^^  raised,  touching  the  liberty  of  these  minors.     Having  treated 
a»/w?tfm  a  oer-  ^^  iheux  as  fiec,  the  representatives  of  Abat  could  not 

tun   tranMction  '      ,  »^  .  .  .  j« 

or  oomproinise,  be    received   to   question  their   capacity,   with  a   view  of 
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aToidiDg'  tbe  contmct,  aa  relates  to  the  aacceflBioii,  much  leas  numnmm  Dwr. 
far  the  purpose  of  depriving*  them  of  the  coinmoD  privilege     -^wMt,  lui. 
ot  all  parties  to  a  contract,  that  of  contesting  its  validity,  on  ammm  r  ax& 
the  ground  of  error  or  fraud.  ^  ^^ 

The  view  virhich  the  Court  has  taken  of  the  second  ques*  ^t**  «%. 
tion,  renders  it  unnecessary  to  decide^  what  rights  were  uS'capftntj  to 
acquired  by  the  minors,  in  virtue  of  the  act  of  January,  Idia  ^^^^^^^ 
Assuminir,  that  on  the  death  of  their  mother,  they  wonld  «»iki«  .  afto^ 
have  been  entitled  to  the  profwrty  as  purchaseniy  or  as  donees^  tioned  I17  oe  o- 
of  their  natural  fiither,  we  come  at  once  to  the  principal  ques-  ^^|r^d^ 
tion  in  the  cause,  have  they  lost  those  rights  by  their  own  ^  eontract,  oo 
acts  or  consent,  or  are  they  precluded  from  enforcing  them  thej^ere  •!«▼«•{ 
by  any  judgment  of  a  Court  of  competent  jurisdiction,  which  J^^^lT'of'de^ 
as  to  them,  in  relation  to  this  property,  has  the  authority  rf  Sc^J^uS?*  ^ 
the  thing*  adjudged  ?  allege  of  an  pu^ 

In  1821,  Grounx,  and  Marie  Adelaide,  went  before  a  He^tofeoo^ 
notary  and  declared  that  the  act  above  referred  to^  vrasa  ^^^^J^ 
simulation ;  that  no  price  was  paid,  and  that  the  vendor  of    error    and 
never  intended  to  divest  himself  of  his  title,  and  they  formally 
annul  and  cancel  the  contract     It  is  hardly  necessary  to 
state  so  plain  a  proposition,  as  that  the  title  acquired  by  the 
minors,  could  not  legally  be  divested,  by  such  an  act  alouA. 
Their  mother  had  the  capacity  to  acquire  for  her  children,  but 
she  was  incapable  of  an  nulling  their  title^  by  her  mere  consent 

In  the  coarse  of  the  same  year,  Grounx  made  his  lastvrill 
and  testament,  which  after  his  death,  in  IdSd^  was  ordered 
to  be  executed  by  the  Court  of  Probates.  By  this  will,  he 
acknovriedges  these  same  natural  children  by  Adelaide,  and 
declares,  that,  in  order  to  provide  lor  them  the  means  of  sub* 
ntence,  according  to  the  dictates  of  humanity,  he  bequeaths 
to  thema  moiety  of  all  the  property,  moveable  and  immovea* 
Ue,  which  he  shall  leave  at  his  death,  in  case  his  two  sisten^ 
whom  he  institutes  as  his  heirs,  or  either  ot  them  ahmild 
survive  him ;  but  in  the  oootrary  ease,  he  gives  them  three- 
Imrtbs^  and  in  either  case,  be  giws  his  natural  chiUhen  the 
right  of  taking,  if  they  think  proper,  at  the  estinuited  valnei, 
stated  in  the  inventory,  tbe  lot  with  the  boose  and  other 
buildings  and  appisrtenaocei^  hebngimg  Im  hiaif  mttuOei  4it  the 
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Ejkwnmm  Din.  comer  of  the  Bayou   Road   and  Ran^fHrni^itreetf  the  same 
•^^^>  ^^^     property  now  in  controversy.     The  executors  named  in  the 

•Bovirz  wTAMs.  will,  declined  to  accept  the  charge,  and  Antoine  Abat,  was 
'  V9,  ^  appointed  dative  executor.  The  lot  above  mentioned,  was 
▲BAT'S  tx*B.  estimated  in  the  inventory  at  five  thousand  dollars,  and  was 
sold  at  public  sale,  by  the  Register  of  Wills,  for  the  sum  of 
four  thousand  nine  hundred  and  fifty  dollars.  According  to 
the  tableau,  filed  by  the  executors,  the  net  proceeds  of  the 
estate  amounted  to  four  thousand  eight  hundred  dollars,  of 
which  one-half  appears  to  have  been  paid  over  to  Marie  Ade- 
laide, as  tutrix  of  their  minor  children,  and  the  other  half  to 
the  instituted  heirs.  The  tutrix  consented  to  the  final  homo* 
logation  of  the  account,  and  the  account  of  the  executors  was 
finally  approved  and  homologated,  by  a  judgment  of  the 
Probate  Court,  **  as  consented  to  byattpartiee  concerned^ 

This  is  one  of  the  administrations,  the  irregularities  or 
informalities  of  which  it  was  the  object  of  the  transaction 
between  these  parties  to  cure.  What  were  those  irregulari- 
ties and  nullities,  as  relate  to  the  minor  legatees,  and  of 
which  they  had  a  right  to  complain  t  There  occur  to  us, 
from  an  examination  of  the  record  only  four :  Ist.  That  the 
executor  caused  the  lot  in  question  to  be  inventoried,  as  a 
part  of  the  estate,  and  disregarded  their  tide  by  the  deed  of 
1818,  of  which  he  had  knowledge.  2d.  That  they  had  a 
rig^t  to  take  the  property  at  its  estimated  value,  in  part  or  in 
lieu  of  their  legacy,  by  universal  tiUe.  Sd.  That  it  was  sold 
for  less  than  its  appraised  value,  and  4th.  That  the  homolo- 
gation of  his  account,  was  procured  by  the  consent  of  their 

Theexeeatoris  tutrix,  and  not  pronounced  contradictorily  with  them. 

iwand  to  admi-      j^  jg  ^  sufilcient  answer  to  the  first,  that  it  was  the  duty  of 

Hitter  on  bXx  the  ^ 

property  tifanio-  the  exocutOT  to  maintain  the  will,  and  as  the  lot  in  question 
^pr^dy  ^de^  was  expressly  declared  by  the  testator,  to  form  a  part  of  his 
b*^  te^!torto  ^^^9  the  executcNrs  could  not  avoid  administering  upon  it  as 
form  a  put  of  such,  uuless  inhibited  by  competent  authority.  2d.  and  Sd. 
on  ^^pro^^  How  could  the  minors  complain  that  the  property  had  been 
^S^wtide,  w^  ^^^  "^^  ^^^y  deprived  of  the  privilege  of  retaining  it,  on 
leu  inhibited  bj  account  of  their  legacy  at  its  appraised  value  1  The  very 
Mm^tent    an-  ^.^^^^  ^  retain  it  under  the  will,  implies  necessarily,  that  the 
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property  belonged  to  the  estate,  and  not  to  themselves.     It  is  Eabtsr^  Dist. 
difficult  to  conceive,  how  they  could  claim,  as  legatees  under    J>ff»g>  '834, 
the  will,  without  giving  up  their  own  pretensions,  to  Ihe  obocnx  vt  aja 
property,  by  an  anterior  conveyance.     The  intention  of  the        *  ^  ^' 
testator  clearly  was,  to  give  them  the  disposable  portion  of    *»^t'8  ix's. 
his  property,  including,  as  a  part  of  it,  the  lot  of  land  and  \u^  hs^u  nitecs 
buildings,  at  the  comer  of  the  Bayou  Road  and  Rampart-  ^f ^t*upUik  to 
street.  They  cannot,  at  the  same  time,  take  their  legacy  and  propeity  under 
repudiate  the  will.     Their  tutrix  acknowledges,  that  she  had  and  eoiiveyance, 
received  for  her  children,  the  sum  of  two  thousand  four  i^^^^^^^ 
hundred  dollars,  one-half  of  the  net  proceeds  of  the  estate,  *"^  to  form  a 
including  the  price  of  the  lot  in  question.     But  it  is  objected  of  the  tesutor. 
4thly»  that  the  iudgment  of  the  Probate  Court,  approving 

J>  J    '^  ,        ,   ,  r^       .  A  transaction 

the  executor's  account,  was  rendered  by  consent  of  parties^  entered  into  on 
Admitting  that  this  judgment  was  not  conclusive  ;  that  the  uinonTduly  re^ 
minors  might  have  been  reUeved  against  it,  it  is  clearly  nrovi-  pi^f  n(<^)    «"<! 

made  aoconlinip 

ded  for  by  the  transaction.  If  the  expression  used  in  the  trans*  to  tiie  forma  of 
action ;  De  qudque  difaut  de  farmaUti  ou  autre^  que  ce  wit  dam  ^^xmL  r  jwlg^ 
lea  aeies  de  $es  daSlfbrenUe  adimmstnUume^  do  not  comprehend  °^t"^  "^^^  ^"^ 

'"  ^  r  not    conclusive, 

all  the  above  enumerated  acts  or  omissions^  we  are  at  a  loss  to  and        against 

1  ^         v    ^  ^1.        ji  1  which  the  minor 

know  to  what  they  do  apply.  might  otherwise 

But  we  come  next  to  examine  the  administration  of  Abat,  as  ^  '^'^^^'^ 
syndic  of  thecreditors  of  Marie  Adelaide,  the  mother  and  tutrix 
of  the  plaintifb.  After  she  had  received  her  children's  share  in 
their  ISather's  estate,  she  made  a  ceseio  barwrum.  Among  her 
crediloss^  she  enumerates  her  children,  represented  by  Nicolas 
Bfonrose,  as  curator  ad  Utes  for  one  of  them,  and  under  tutor 
for  the  rest,  for  two  thousand  four  hundred  dollars,  for  their 
inheritance  in  the  succession  of  their  father,  by  tacit  mort- 
gage, from  the  2Sd  May,  1824.  The  under  tutor  and  one  of 
the  minors,  personally  assisted  by  his  curator  ad  Utts^  appear- 
ed before  the  notary  at  the  meeting  of  the  creditors,  swore  to 
their  claim  as  above  described,  and  voted  for  syndic.  A 
tableau  of  distribution  was  afterwards  filed  by  Abat,  as  syndic, 
a  ride  taken  on  the  creditors,  to  show  cause  why  it  should  not 
be  homologated,  and  finally  no  cause  having  been  shown,  was 
homologated  by  judgment  of  the  District  Court.  This  judg- 
ment appears  on  the  face  of  it,  to  be  binding  on  all  the  parties. 

5 
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Eajtrbit  DfgT.  The  claim  by  the  minors  was  necessarily  composed,  in  part, 

June,  1S34.     Qf  the  price  of  the  property,  to  which  they  now  set  up  title, 

oBouxx  ST  Aia.  and  which  had  been  received  by  their  tutrix  from  the  execu- 

^'  vt.  ^        ^^  ^^  ^^^^^  father's  will.     It  rests  on  the  hypothesis,  that  the 

ABAT's  ix'i.    \qi  remained  the  property  of  their  father,  that  it  was  disposed 

tor  a^d^^l  of  by  his  will ;  that  they  acquiesced  in  the  will  and  its  execu- 

•Re *of*pubertv*  ^^®°>  ^J  receiving  their  legacy,  representing  one-half  of  the 

porehased  pro-  the  estate  in  money ;  and  it  appears  to  the  Court,  wholly 

amHn  tbe  name  inconsistent  with  the  pretensions  of  the  plaintiffii  to  claim 

^thc'^ide  rf  hji  the  lot  in  controversy. 

father  and  m(^  In  the  caso  of  Morttn  vs.  MarHnCi  hebrSf  et  db.f  the  plaintiff 
duriiie  his'  mi-  was  a  miuor  over  the  a^  of  puberty.  His  curator,  ad  bona, 
^i  '^u^  without  his  concurrencrpurcha^^d  real  estate  and  slaveTal 
he    IB  chared  the  sale  of  his  father  and  mother's  estate  in  his  napie,  on 

with  his  share  of  ,  -r-^.i.         .-- 

the  estate  thas  accouut  of  his  sharo  m.tho  estate.  Durmg  his  mmonty,  m 
meired,  b/°a  &n  actiou  of  partition,  in  which  he  was  represented  by  acura- 

'ProC^te^Coi^*  ^^  ^  ^^^  ^^  ^^  ^y  Ju^Jgrni^nt  of  the  Probate  Court, 
In  an  action  to  charged  with  his  share  of  the  estate  thus  received  by  his 
chMe  u  lui^hig  curator  ad  bona.  He  afterwards  sued  to  set  aside  the 
outMls^concm^  Purchase,  as  having  been  made  without  his  concurrence  and 
rence  and  con-  consent.  But  this  Court  held  that  he  was  precluded  by  the 
he  was  ^eluded  judgment  of  the  Probate  Court,  so  long  as  that  judgment 
^  ^{jf^J^^f,^^^*  stood  unreversed.  S  Martin,  J^.  S.  165. 
Court  so  long  as  That  caso  is  strongly  analogous  to  this,  and  we  think  the 
U^ed.  same  principle  will  apply.     While  the  judgment  of  homologa- 

yiS^^^'^pJ^  ^^^^  subsists,  showing  that  they  had  received  the  price  of  the 
pcrty  ^  ^^  property  in  question,  as  a  part  of  their  father's  estate,  the 

^cceiTeci  oy  meir       ,  iijy»  •  ■>•!• 

tntor,  and  placed  mmors  are  precluded  from  setting  up  a  title  to  it  as  their  own. 
iTta^i'^aofdriH  1*^3  is  indeed  a  much  stronger  case  than  the  one  quoted, 
tribution  o^^«  bocauso  in  that  case,  the  Probate  Court  would  have  been 
which  is  homo-  without  jurisdiction  to  decide  on  the  authority  of  the  curator 
jaS^ent  oF  the  ^  bono,  to  purchase  for  his  ward,  if  that  question  had  been 
•  S^  ^^  brought  directly  before  it,  and  in  this  the  District  Court  having 
from,  the  mi-  general  jurisdiction,  was  competent,  in  whatever  shape  the 
SSed  film's;  quesUon  may  have  been  presented. 

{h? property  h-  '^^^  **^  ^®  ^^^^  examined  this  question,  in  a  great 
self  so  long  as  measuro  independently  of  the  transaction  or  compromise,  we 
homoio|atron  °  have  Considered  the  rights  of  the  parties  in  relation  to  the 
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property,  mamly  according  to  the  evidence  relating  to  the  Eaitshv  Dm. 
difierent  adminisUrations  of   Abat,  sanctioned   by   judicial    "^^^^  ^^^' 
authority.    We  have  looked  at  it,  as  if  no  such  transaction  •bouhx  rr  im. 
existed,  and  this  suit  had  been  brought  directly  for  the  proper-  Si  ^' 

ty,  under  the  title  of  January,  1818.    Let  us  examine  how    ^^^'*''*  "'^ 

fubuits  thowine 

the  matter  stands  under  the  compromise,  and  whether  such  they  hare  receW- 
error  has  been  shown,  as  will  vitiate  the  contract.  ^  the^icc 

Transactions  according  to  the  Ckxle,  have,  between  the  hare  ^betwcl^'n 
parties,  a  force  equal  to  the  authority  of  the  thing  adjudged,  ^^^5*  of  A* 
and  when  the  parties  have  compromised,'  generally  on  all  thing  adjudged. 
diflferences  which  they  might  have  had  with  one  another,  the  puiies  eompro- 
titles  which  they  know  nothing  o^  and  which  were  afterwards  ™'*®  aiT"  dlffe^ 
discovered,  are  not  a  cause  of  rescinding  the  transaction,  reneea,  the  ti- 
unless  they  have  been  kept  concealed  on  purpose,  by  the  act  unknown  and  af- 
of  one  of  the  parties,    in.  Code,  arte.  8045  otirf  8050.  S^!J''S 

The  renunciation  of  all  claims  and  demands  in  this  act  of  ^P"?.  ^^   ^ 

■eioding        the 

compromise,  is  as  general  as  words  could  well  make  it,  and  transaeuoo,  on- 
there  is  no  evidence  that  the  latent  title  of  1818,  was  conceal-  been  e^eeaied 
ed  on  purpose,  by  the  executors  of  Abat.  It  has  been  said,  Sf^S»tiefc°* 
that  it  was  not  taken  into  view  at  all.  Admit  that  it  was  not.  And  where  the 
Still  it  is  certain,  that  the  parties  had  in  view,  the  administra-  "fon^^^on   ^ 

*  '  all   elaimi    and 

lion  of  Abat,  as  executor  of  Grounx,  and  as  syndic  of  the  demands  in  an 
creditors  of  Marie  Adelaide,  and  it  must  have  been  known  to  ini9e^ir^»r 
both  parties,  that  the  property  now  claimed,  had  been  sold  ^"licijwd^o 
by  the  executor,  as  a  part  of  the  estate.  There  is  one  clause  in  menUon  is  made 
the  transaction,  not  a  Uttle  remarkable,  and  which  seems  to  ecAJin  prop^ 
us  conclusive.     The  price  of  the  slaves  conveyed  by  the  exe-  |l5(UM»rtioJ°  hat 
cutors  of  Abat,  is  declared  to  be  two  thousand  four  hundred  "^   .  «▼><>(»<« 
dollars,  '*  due  by  privilege  to  said  minors  Grounx,  according  to  titiT'^was  coi^ 
the  tableau,  of  distribution,  deposited  in  the  District  Court,  ^ty  AepSS^ 
by  Mr.  Abat,  as  syndic  of  the  creditors  of  Marie  Adelaide  7'  the  transao- 
for  the  share  commg  to  said  heirs,  m  the  succession  of  their  reicinded. 
father,  as  spears  by  the  account  of  said  succession,  rendered 
by  Mr.  Abat,  before  the  Court  of  Probates,  which  sum  had 
been  received  by  said  Marie  Adelaide  Grounx,  in  her  capacity 
of  tutrix,  according  to  her  receipt  in  the  Court  of  Probates.*' 
They  go  on  to  admit,  that  this  sum  had  been  employed  in 
the  purchase  of  the  family  of  slaves,  and  they  give  a  full 
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E48TSR9  iiiflT.  and  final  acquittance.     This  sum  formed  in  part  the  price  of 
June,  1834.     ^j^^  propcrt}'  now  claimed,  and  after  recovering  the  price,  they 
0HOUW X  rr  al».  cannot  claim  the  thin^. 

f.  p.  e. 

'  t«.  '  Judgments  rendered  by  Courts  of  competent  jurisdiction, 

ABAT't  Kx»§.    j^gy^i^g^  ininore,  duly  and  legally  represented,  so  long  as  they 

deredby  couru  are  not  reversed  or  declared  to  be  null,  have  the  same  force 
ri»So?'"*C  and  validity  as  if  the  parUes  were  both  of  full  age.     In  the 

Saiust     minors  case  before  the  Court,  the  judgment  homologating  the  tableau 
uly  and  K*indly  .       ,  i.  m*     •        *  *   i    •  i  j     i  •  ■ 

represented,  so  m  the  concwso  of  Marie  Adelaide,  and  that  approving  the 
not*^ivTeraeci*or  ^cco^nt  rendered  by  Abat  as  executor  of  Grounx,  rest  on  the 
^*^ii"^  ^o  ^  hypothesis,  that  the  property  in  dispute,  formed  a  part  of  the 
Muue  force  mmI  succession  of  Grouux,  of  which  one-half  was  bequeathed  to 
Mi^c7  wJlL^f  ^^^  plaintiffs,  and  it  was  adjudged,  that  they  should  receive 
full  age.  one-half  of  the  price  in  lieu  of  their  legacy.     The  subse- 

in  an  appeal  ^^^nt  transaction  adopted  the  same  hypothesis,  confirms  the 
where   security  former  judgments,  cures  all  the  irregularities  and  nullities  in 

IS  riven  tnerely  -»  i  ii 

and  expressly  for  the  administration  of  the  estate,  and  has,  as  to  all  those 
Uon'ofthe^jwirl  matters,  the  authority  in  itself  of  the  thing  adjudged. 
^Dt  ^^0^  "  Upon  the  question,  whether  this  appeal  should  be  consider- 
thereby.  It  is  ed  as  suspensive,  or  merely  devolutive,  we  agree  with  the 
but  mel^yTd^  judge  h  qWy  that  security  having  been  given,  merely  and 
volutive  appeal,  expressly  for  costs,  the  execution  of  the  judgment  below,  was 
An  inionotion  ^^^  suspended  by  the  appeal.  The  injunction  bond,  given  at 
Uieln  ^?oii  ^  ^^^  inception  of  the  suit,  cannot  be  cumulated  with  the  appeal 
the  mit,  eannot  bond.  The  conditions  of  the  two  bonds,  are  essentially  dif- 
with  ihlTappeai  f^rcnU  The  security  on  the  injunction  bond,  is  not  bound  for 
Ae  8an«  wit  on  ^^V  P*^^  ^^  ^^^  judgment  to  be  rendered  on  the  appeal, 
appeal.  except  for  damages ;  he  is  Uable  only  for  such  damages  as 

the  party  may  have  sustained,  if  it  should  appear  that  the 

injunction  was  wrongfully  obtained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court,  be  affirmed  with  costs. 
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VIDAIi'S  HKIR8  V9.  DUPIiAHTIBR. 

APPKAL  FROM  THE  COURT  OF  THE  THIED  JUDICIAL  OI8TEICT,  THE  JUDOE 

THEREOF  PEESIOINO. 

The  Spaniah  Uw  nqoired  as  En  indispensable  aolemnitj  to  the  validity  of  Westbeh  Dut. 

a  testament  or  will,  that  it  should  be  signed  by  the  testator  and  witoesses,    Jiugmt,  ltS4. 

or  by  some  one  of  the  witnesses  for  him  or  them  at  least.  ^^i^^^^mi^ 

The  prineiiile  has  been  settled,  that  according  to  the  Spanish  law  it  is  not  ^' 

absolntely  necessary  for  the  validity  of  a  testament  or  will,  that  all  the 

required  solemnities  shoold  appear  on  the  face  of  the  testament  itself; 

but  that  some  apparent  defects  may  be  cored  or  sapplied  by  proof, 

when  the  instroment  was  offered  for  probate. 

In  a  petitory  action,  when  the  plaintiffs  fail  to  show  title  in  theoiselyes,  it 
will  not  be  deemed  necessary  to  inquire  into  the  validity  of  the  proceed- 
ings in  parsnance  of  which  the  property  was  sold  to  the  defendant. 

This  is  a  petitory  action.  The  plaintiffs,  Caroline  and 
Maria,  f.  p.  c,  the  natural  daughters  of  Nicolas  Maria  Vidal, 
lale  auditor  of  war,  &c.  in  the  province  of  Louisiana ;  state 
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WBflTSBirDin.  that  their  ancestor  died  at  Pensacola  in  1806,  and  that  in  his 
'^^^y*^  '^^  last  will  and  testament  he  instituted  them,  with  two  other 
TnuLii  mu  natural  children,  who  are  not  now  known  to  exist,  his  utijpcr- 
Don^nruB.  ^oi  kekrs.  That  at  his  death  the  testator  was  owner  and 
proprietor  of  five  tracts  of  land  Ijring  principally  in  East  Baton 
Rouge,  amounting  together  to  sixteen  thousand  arpents, 
which  was  granted  to  one  J.  B.  Labatut  by  the  Spanish  gov- 
ernment, in  the  year  180S  or  4 ;  and  by  him  conveyed  to 
their  ancestor.  They  further  state,  that*  Fergus  Duplantier, 
of  the  Parish  of  East  Baton  Rouge,  hath  unlawfully  taken 
possession  of  the  titles  to  said  land,  and  continues  to  withhold 
them  from  the  petitioners,  who  are  entitled  to  them  in  the 
absence  of  other  legatees.  They  aUege  the  value  of  said 
land  titles,  to  be  at  least  sixteen  thousand  dollars,  and  that 
they  have  amicably  demanded  them  from  the  defendant,  who 
refiises  to  deliver  them :  They  pray  judgment  for  the  delivery 
of  said  titles  to  them,  or  their  value  in  damages,  as  alleged, 
and  costs. 

The  plaintiffs  propoimded  two  interrogatories  to  be 
answered  by  the  defendant : 

Firsty  Have  you  or  not,  the  Spanish  grant  for  sixteen 
thousand  arpents  to  J.  B.  Labatut,  as  described  in  the  petition  1 

Seamdf  What  is  the  date  of  said  grant  1 

The  defendant  answered :  Firsts  ^'I  am  in  possession  of  a 
Spanish  grant  of  sixteen  thousand  arpents,  in  five  difierent 
tracts,  &c.,  as  described  in  the  petition,  which  was  issued  by 
Juan  Ventura  Morales,  Spanish  Intendant,  to  J.  B.  Labatut. 
[lam  the  legal  and  bona  fide  owner  of  said  HUee  by  regfdar  chain 
ofiranejer,  hanmg  foid  the  price  thereof  J*^ 

Second^  **The  said  grant  bears  date  the  20th  January, 
1804.** 

The  words  in  UaUcs  and  braeketSf  in  the  first  answer,  were 
objected  to  by  the  plaintifEb*  counsel  as  uncalled  for,  and 
stricken  out  by  the  court. 

The  defendant,  in  his  answer  to  the  merits,  pleaded  a 
general  denial ;  and  denied  specially  that  the  plaintiffs  were 
heirs  of  Vidal,  or  entitled  to  any  legal  right  under  his  wUl : 
He  further  states  he  is  the  legal  owner  of  the  tracts  of  land 


I  ^ 
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claimed  by  the  plaintiffs ;  having  purchased  them  for  the  sum  Wxmwr  Dist. 

of  six  thousand  dollars  from  one  Perrin,  through  his  author-   ■^'y"*^  ^^^ 

ised  agent,  by  act  sous  settig  prwi,  bearing  date  the  9th  May,   yioAL'b  hubs 

1811.     Perrin  acquired  said  property  by  adjudication  to  him,    toflStupu 

on  the  27th  June,  1808,  by  Carlos  6randpr6,  Crovemor  of  the 

^strict  of  Baton  Rouge,  under  a  decree  of  the  Spanish  tribu* 

nal  at  Pensacola,  for  a  debt  of  four  thousand  dollars,  secured 

by  mortgage,  due  by  the  estate  of  Yidal.     He  alleges  he  has 

been  in  the  actual  possession  of  a  considerable  portion  of 

the  land,  ever  since  his  purchase,  and  instituted  suit  for  the 

remainder,  when  the  plaintiffs  failed  to  intervene  therein, 

or  assert  any  right  thereto.     He  pleads  the  prescription 

of  twenty  years,  and  pays  that  the  plaintiffs'  demand  be 

rejected,  and  that  he  be  dismissed  with  his  costs. 

The  facts  of  the  case  show,  that  Nicolas  Maria  Yidal  was 
auditor  of  war  under  the  colonial  government  of  Louisiana, 
when  Gayoso  was  governor,  and  resided  in  New-Orleans.  In 
1798  he  made  his  will  by  notarial  act,  before  Pedro  Pedesclaux, 
notary  public,  and  three  persons  named  as  witnesses,  but 
does  not  ngn  hmsdf.  In  this  will  the  plaintiffs  are  recog. 
nised,  with  two  others,  as  the  natural  children  of  the  testator, 
by  a  colored  woman.  Yidal  left  New-Orleans  about  the 
time  of  the  change  of  government  in  1803,  and  resided 
in  Pensacola,  where  he  died  in  1806.  The  grants  of  land  in 
controversy,  were  made  by  Morales  the  20th  January,  1804, 
to  J.  6.  Labatut ;  and  the  sale  from  the  latter  to  Yidal,  was 
dated  the  25th  February,  1804.  In  June,  1827,  the  fdaintiffi 
presented  a  petition  to  the  probate  judge  of  East  Baton 
Rouge,  in  which  they  claim  the  possession  of  the  estate 
of  Yidal  under  the  will,  and  pray  to  be  recognised  as  tmiver- 
sal  legatees;  that  an  inventory  be  made  of  the  sixteen 
thousand  arpents  of  land,  and  all  the  other  property  of  YidaPs 
estate.  A  decree  was  rendered,  in  accordance  with  the 
prayer  of  the  petitioners,  contradictorily  with  an  attorney 
appointed  to  represent  the  absent  heirs.  An  authentic  copy 
of  the  will  was  annexed  to  this  petition,  and  made  a  part 
of  the  proceedings. 
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WbstkshDist.  The  introduction  of  the  will  in  evidence,  was  opposed 
•^"^^"^  ^^^  by  the  defendant,  on  the  ground  that  it  had  not  been  admit- 
TiDAi.*Buiu  ted  to  probate,  and  was  never  ordered  to  be  executed ;  and 
wnurmu,    that  it  was  null  and  void,  not  being  made  according  to  law. 

The  defendant  offered   in  evidence,    the  proc^  verbal 
of  the  sale  of  the  land  in  controversy,  by  Orandpr6,  upon 
which  he  relies  as  the  foundation  of  his  title.     The  decree 
ordering  this  sale,  is  dated  the  6th  May,  1808,  and  signed 
by  the  civil  and  military  commandant  of  Pensacola  and 
West  Florida.     It  annuls  a  previous  sale,  made  under  a' 
former  order  of  the  same  tribunal,  and  orders  a  new  one. 
It  is  stated  in  the  decree,  that  the  sale  is  ordered  for  the 
purpose  of  paying  a  mortgage  creditor  of  the  said  estate. 
The  decree  and  proceedings,  of  the  Spanish  tribunal  at 
Pensacola,  are  only  recited  in  the  praeh    verbal  of    the 
sale  made  by  6randpr6,  which  is  alone  in  evidence.     The 
plaintiffs'  counsel  objected  to  the  admissibility  of  this  docu- 
ment :   Firstf  because  it  purports  on  its  face,  to  be  the  copy  of 
a  copy,  and  is  not  the  bedt  evidence  the  case  admits :  Seeondf 
that  it  is  not  legal  evidence  of  a  decree  recited  in  it,  for 
the  sale  of  the  lands :  TAmt,  that  it  does  not  correspond  with 
the  allegations  of  the  answer,  which  refers  to  an  original 
decree,  for  the  sale  of  the  land  in  contest ;  F&taih,  it  is  not  a 
full  copy  of  the  proceedings,  but  only  an  extract  from  the 
mortuary  proceedings  in  the  case  of  Vidal.    The  court  over- 
ruled tlie  objections,  and  admitted  this  document  in  evidence, 
to  which  decision  of  the  judge,  the  plaintiflb'  counsel  excepted. 
The  adjudication    of  the  land  to  Perrin,  by  governor 
6randpr6,  is  dated  the  27th  June,  1808.     On  the  9  th  of  May, 
1811,  Perrin  by  his  attorney  in  fact,  sold  and  c<»iveyed 
the  premises  to  the  present  defendant 

The  district  judge  was  of  opinion,  the  will  was  not  proper- 
ly admitted  to  probate ;  and  that  the  defendant  acquired 
a  good  title,  under  the  decree  knd  sale  by  the  Spanish  authori- 
ties, of  the  premises  in  contest.  Judgment  was  rendered  in 
favor  of  the  defendant.     The  plaintiffi  appealed. 


T1]>AI.*8  HVim*! 
V9» 
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TWner,  «w  the  plainUffi.  Wmt««jt  dwt. 

1,  The  title  to  the  property  sued  for,  is  clearly  shown  to  ''^^^ 
be4n  the  fdaintiflky  by  the  will  of  VidaL 

2.  The  defendant  has  shown  no  legal  title  whatever.  His 
deed  of  sale  by  the  agent  of  Perrin,  cannot  avail  him. 

S.  This  instrument  is  an  act  under  private  signature,  not 
recorded  at  a  time  not  suspicious,  but  after  the  institution 
of  this  suit,  which  tends  to  render  it  suspicious. 

4.  The  power  of  attorney  from  Perrin  to  his  agent,  did  not 
authorise  the  sale  to  the  defendant. 

5.  The  defendant,  nor  those  under  whom  he-  claims,  have 
ever  had  a  title ;  the  forms  of  law,  have  never  been  complied 
with.  The  property  belonged  to  minors.  The  pretended 
adjudication  has  none  of  the  requisites  or  formalities  to  divest 
minors  of  their  title. 

6.  The  document  given  in  evidence  by  the  defendant,, 
should  have  been  rejected,  or  if  received,  it  was  evidence  only 
of  the  sale,  and  not  of  any  judgment  authorising  the  sale  ;  nor 
of  a  family  meeting  with  the  previous  formalities  which  the 
law  recjuires,  in  order  to  divest  minors  of  their  title  to  property. 

7.  The  price  of  adjudication  has  never  been  paid.  The 
judgment  could  only,  in  the  worst  view  for  the  plaintiffi^  have 
been  one  of  non  stdt. 

R.4^AJf.  Ogden^  for  defendant. 

The  idaintiflEep  have  failed  to  establish  any  rights  as  heirs 
of  Vidal.  The  heirship  is  specially  denied ;  and  the  will 
under  which  they  claim,  having  never  been  admitted  to 
probate,  is  null  and  void.     They  can  derive  no  right  from  it. 

2.  The  proceedings  instituted  in  1827,  in  the  Probate 
Court,  do  not  furnish  evidence  of  probate  of  the  will.  They 
were  irregular,  and  not  done  in  the  manner  pointed  out  by 
law,  and  can  produce  no  eflkct  Ckil  Code,  p.  242  art.  15S.  lb. 
344,  art,  162.  La.  Code,  art.  16S7,  1571.  S  MarHn,  JV*.  S. 
47S.     lb.  458. 

S.  The  plaintifls  cannot  claim  as  the  testamentary  heirs  of 
Vidal,  because  being  natural  children,  they  should  have 
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WwnwiDm.  Alleged  and  proven,  thatVidal  left  neither  dooecndente  nor 
Jius^i^  aacendante,  Cbnl Law  of  Spam, pAli.  ISJlferfim  S90. 
TOAjb'B  now  4.  The  defendant  by  his  answen  to  interrogatories  pro- 
pounded to  him  by  plaintifib*  established  his  right  to  the  title 
papers  sued  for.  The  part  of  the  answer  objected  to^  was 
improperly  stricken  from  the  record.     1 1  Martm,  217. 

5>  The  defendant  has  made  out  a  perfect  title.  Thecmler 
of  the  Spanish  tribunal  at  Pensacola,  decreeing  Uie  sale  of 
the  land,  was  rendered  by  a  competent  authority,  and  cannot 
now  be  inquired  into.  It  is  a  domestic  and  not  a  foreign 
judgment,  and  the  proceedings  on  which  it  is  found,  are  not 
required  to  be  shown.  1  Jlfarlm,  JV.  S.  166.  4  Jliarlm^  SOI. 
/6.311.    Jb.l57. 

6.  The  copies  of  the  originals,  which  were  deposited  in  the 
office  of  the  governor  at  Baton  Rouge,  were  properly  received 
in  evidence.  7  Pekr$,  6.  lb.  714, 16,  17  imd  S4.  CM  Lw 
of  iSfpom,  328. 

Pichotj  for  the  plaintifis,  and  in  conclusion. 

1.  The  petitioners  are  testamentary  heirs  of  Vidal,  and  Us 
succession  was  acquired  to  them  from  the  moment  of  hia 
death.     See  La.  Code^  art,  934. 

2.  Their  being  sent  in  possession  of  the  sixteen  thousand 
arpents  of  land,  by  judgment  of  the  Court  of  Probates  for  East 
Baton  Rouge,  is  legal,  and  its  vaUdity  cannot  be  coUalerally 
impugned  before  a  District  Court  See  Cioil  Code,  art,  78. 
6  La.  Rqnnis,  J.  P.  Dvprt  vs.  WUow  C.  Reggio  €t  als. 

3.  At  the  time  of  the  death  of  Vidal,  the  petitioners  were 
minors,  and  could  be  dispossessed  of  their  rights^  but  by  a 
strict  compliance  with  the  formalities  required  by  the  Spanish 
law :  a  tutor  ought  to  have  been  appointed  to  them.  See 
6  Partidas^  t.  16,  /.  12. 

He  could  not  sell  their  property,  except  for  a  valid  cause, 
which  was  to  be  mentioned  in  the  deed.  6  Partida$,  1 16,  /.  18. 
For  example,  for  debts;  and  in  that  case,  the  landed  property 
i|ras  to  be  sold  at  public  auction,  in  a  delay  of  thirty  d^ys 
from  the  first  notice,  and  the  deed  of  sale  was  4o  be  made  in 
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eonfonnky  to  law  60»  I.  18,  p.  S;  wUch  was  noi  done  io  Wi 
ihiflcase. 

4.  TheadjodicaUoQiiiadetoSabiAPenii^of  whomFeiguB  v™^^ 
Daplantier  is  the  yendee  or  ayawf  tmum,  is  radically  auE  and 
Toid;  Ist  BecansethepropertysoldoQa  wriiof  seuEiue  and 
ttde,  ought,  aceording  to  the  Spanish  law,  have  been  sold 
after  three  publications  and  three  public  notifications  of  auc- 
tion,  which,  for  immoveaUe  property,  must  take  place  every 
nine  day%  so  that  there  be  a  dday  of  thir^  days:  in  thfe 
case,  but  eighteen  days  elapsed.  See  jPeftrero,  jMvt  iy  Li, 
c4.  2,  ^S,  ji.  aaSy  n.  136, 16& 

Sd  Because  the  other  UDonalities  prescribed  by  law,  haYe 
not  been  complied  with.  See  jFUrero,  port  2,  L  8^  dL  f,  §S, 
pu404,».168,  169. 

Sd.  Because  the  deed  of  adjudication  is  not  made  in  con- 
fiNmity  to  law.  See  Feirere,  pert  2,  JLS^cL  S,§>SRaI,jk  540, 
Ik  415. 

4th.  Because  the  adjudication  has  not  been  approved  in 
oonfcnnity  to  law.  See  JVbrcrs,  par<.  2,  L  S,  cA  S,  §  /inol, 
n.  418, 417. 

5th.  Because,  had  OYm  the  preceding  formalities  been 

compiled  with,  still  the  adjudication  would  be  null,  because 

the  bond  and  security  which  were  to  form  the  compteion  of 

the  sale,  have  nev^  been  funushed,  and  it  has,  consequently, 

•never  betti  perfect. 

The  argument  dmwn  from  prescription,  caimot  be  legally 
made  use  of  by  the  defendant.  He  never  had  actual  posaes* 
oon;  legal  posKflrion,  based  on  a  title  under  private  signature, 
can  be  qiposed  to  third  parties  but  from  the  day  of  the  registry 
in  the  <^&ce  of  a  notary  public.    See  CSml  Code,  mrU  224S. 

The  deed  under  which  the  defendant  claima^  was  reconied 
only  in  March,  18S4. 

BvUmd,  J.,  ddivered  the  opinion  of  the  Court. 

The  i^aintifiB  allege,  that  they  are  the  instituted  heirs  of 
Nicolas  Maria  Vidal,  and  sue  to  recover  the  title  papers  of 
certain  tracts  of  land,  amounting  in  ail  to  oxteen  thousand 
arpents,  which  they  aver,  the  defendant  unlawfully  withholds 
frcNB  them. 
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WicnuiDtflC 
■^"y^  **^*  SMITH  99.  CemOOIUlf  Wt  ALB. 

flXITH 
^'  APPXAL  FftOM   THB  OOUftT  OP  THS  THXAD  JUDiCIU*  PNT&ICT,  TBS  JUOCI 


TBIEIOP  PKUIDUfO. 

\^  ^  Without  an  aMeament  of  a  state  tax,  the  officer  has  no  warrant  or  authority 
to  fell  non-reaidenta*  land  therefor,  and  which  ia  indispensable  to  make 
out  a  valid  title  under  a  collector's  sale  for  taxes. 

The  recitals  in  the  treasurer's  deed  to  land  sold  for  taxes,  is  no  eyidence  that 
it  was  legally  asMssed,  as  the  fact  of  assessment  was  not  within  his 
cognizance. 

If,  in  case  of  eviction  of  part  of  the  thing,  the  sale  is  not  cancelled,  the 
▼aloe  of  the  evicted  part  only  is  to  be  reimbursed,  according  to  its 
estimate,  proportionably  to  the  total  price  of  the  sale. 

Evidence,  offered  to  prove  the  identity  of  a  tract  of  land,  and  to  correct 
errors  in  its  description,  is  properly  rejected  as  superfluous,  when  its 
identity  is  admitted  in  the  pleadings. 

Under  the  prayer  for  general  relief,  suited  to  the  nataie  and  jnstioe  of  the 
case,  the  Supfema  Court  will  render  such  jodgnuttt  as  would  be  given 
in  a  new  suit*  to  avoid  drcnily  of  actiona. 

When  tbeie  is  no  eiidenoe  of  damagea  having  been  aastained,  none  mw  ba 
reoovemd  agahist  a  wamntor. 

Thb  is  action  of  jactitation  and  slander  of  tide  to 
tBtnd,  commenced  by  Peter  Smithy  residing  in  the  state  of 
Mississippi,  against  the  defendant,  residing  in  the  parish  of 
East  Feliciana. 

The  plaintiff  alleges,  he  is  the  owner,  and  in  the  actual 
possession  of  a  tract  of  four  hundred  arpents  of  land,  lying  in 
the  parish  of  East  Feliciana;  and  that  a  certain  Timothy  H. 
Corcoran  pretends  to  be  the  o^ner,  and  eets  up  a  &lse  and 
clamorous  report  of  his  title  to  said  land,  and  injures  and 
slanders  the  title  of  petitioner  to  his  damage  three  thousand 
doHars ;  that  said  Corcoran  has  been  amicably  requested  to 
desist  frwn  injuring  and  slandering  the  title  of  petiUoher,  but 
stUl  persists  in  and  continues  it ;  wherefore,  he  prays,  that 
Corcoran's  title  be  decreed  insufficient,  and  that  he  be  per- 
petually enjoined  from  claiming  title  to  said  land,  and  from 
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dandering  that  of  the  petitioiier,  and  condemned  to  pay  all  Wwmur  Dm 
damages  and  costs.  ^^^SJ^L 

The  defendant  excepts  to  the  action,  because  the  plaintiflF 
is  not  in  poaaeginon»  and  that  the  prayer  of  the  petition 
ought  to  require  the  person  setting  up  title,  to  bring  smt  for 
the  recovery  of  the  land,  or  be  for  ever  debarred  from  setting 
up  any  right  or  title  to  it. 

t.  That  plaintiff  alleges  he  is  in  possesrion,  as  owner  of 
the  land,  and  does  not  show  he  has  been  evicted. 

S.  Because  there  is  not  sufficient  cause  alleged  to  maintain' 
a  possessory  action,  or  an  action  of  slander  of  title. 

On  the  merits,  the  defendant  pleaded  a  general  denial;  and 
alleges  he  is  the  owner  of  the  tract  in  contest,  oraitaining  six 
hundred  and  forty  acres,  which  he  purchased  from  one  James 
Mooney,  residing  in  New-Orleans,  by  authentic  act,  duly 
recorded,  for  the  sum  of  four  thousand  doUais,  and  that  he 
foammoa  by  a  good  title  and  in  good  foith;  and  that,  in  case 
he  is  evicted,  said  Mooney  is  bound  in  warranty  to  defend 
his  title,  and  calls  him  in  warranty,  and  pra3rs  for  the  same 
judgment  againrtt  his  warrantor  that  may  be  rendered  against 
him;  for  four  thousand  do]la^^  the  price  which  he  paid,  and 
for  one  thousand  doUais  in  damages  and  costa 

Mooney  appeared  by  his  counsel,  and  answered  to  the  call 
in  warranty.  He  made  the  same  excq^tions  to  the  original 
action  as  his  vende9»  and  pleaded  a  general  denial  to  the 
merits;  alleged  title  ki  Coroocaa,  and  that  he  purcfaaaed  the 
land  by  *  complete  tkle  «nd  for  a  bona  fide  consideration,  and 
so  possessed  it,  until  he  transferred  it  to  his  vendee  in  like 
good  ftdlh.  He  prajrs  to  be  allowed  one  thousand  dollars  in 
damages  and  his  costs. 

The  plainliff  exhibited  a  complete  title  to  four  hundrtd 
arpents,  being  the  land  in  controvensy,  in  a  deed  from  John 
Foster  wd  wifo,  dated  19th  July,  18S1.  The  defendant 
i>y^ayftyl  bis  dfisd  fitom  Mooney,  dated  16lh  August,  18S0, 
for  six  hundred  and  f<^y  arpents,  which  was  admitted  to 
efnbmee  the  lend  in  controversy,  for  which  he  gave  four 
thousand  doUars,  Moon^  exhibited  the  deed  of  the  state 
tieiMWtr  to  bjm»  4»ted  Marob  SOth,  1896,  hy  wUch  he  pur* 
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WimsirDm.  cbased  this  same  tract  of  six  hundred  and  forty  arpents  at  a 
'^"sr^*^  >834.   gj^i^  f^,.  ^jjg  gjQ^j^g  taxes,  for  the  sum  of  ten  dollars.     The  state 

■Mm        treasurer  and  public  printer  for  1828,  proved  that  this  land 
coBooBAirRAui  was  rctumed  by  the  sheriff  or  collector  of  taxes  for  East 

Feliciana,  as  non-residents'  lands,*  with  the  state  taxes  due 
on  it;  that  it  was  regularly  advertised  in  the  public  papers 
according  to  law,  and  adjudicated  to  Mooney,  for  the  sum  of 
ten  dollars.  The  treasurer's  deed  recited  these  facts,  but 
there  was  no  proof  of  the  oiieaiment  of  this  tract  of  land  for 
the  taxes;  the  assessment  rolls  were  not  produced  in 
evidence. 

The  jury  returned  a  general  verdict  for  the  plaintiff,  and  in 
favor  of  the  defendant  against  the  warrantor  for  four  thousand 
dollars,  together  with  three  hundred  dollars  damages.  The 
warrantor  moved  the  court  for  a  new  trial,  which  was  over- 
ruled. By  consent  entered  of  record,  this  was  c<msidered  as 
a  petUory  action.  Judgment  was  rendered,  decreeing  to  the 
{Aaintiff  four  hundred  arpents  of  the  land  claimed,  and 
resUxing  him  to  quiet  possession ;  and  that  Mooney  pay  to 
the  defendant  four  thousand  dollars,  the  price  paid  by  the 
latter,  and  three  hundred  dollars  in  damages  and  costs. 
Mooney,  the  warrantor,  appealed. 

TWfMf,  for  the  plaintiff. 

1 .  There  is  no  error  in  the  judgment  against  the  warrantor. 
The  treasurer  was  not  authorised  to  sell  the  land  in  contest 
in  the  month  of  March,  18S8^  ot  at  any  other  time.  See 
Sesrian^eU  18S8,p.  190,  §S. 

2.  The  advertisements  were  not  legally  made.     IHd. 

S.  The  recitals  in  the  deed  are  not  proof  against  the 
plaintiff;  they  are  not  similar  to  a  sheriff's  return  on  a  j!ert 
faciiu.    8  Marim,  JV*.  S.  657. 

4.  There  is  no  assessment  of  the  taxies  shown,  which  is 
indispensable  to  the  validity  of  a  sale  for  taxes.  •  6  JliarHn, 
JV.  8.  347. 

5.  The  return  of  the  taxes  due  by  non-residents,  made  by 
the  deputy  sheriff  of  East  Feliciana,  is  not  an  official  act. 
The  sheriff's  return  by  a  deputy,  does  not  afibrd  proof  that  the 
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plaintiff  was  a  defaulter  for  taxes.     Sesrion  Acts  1 81 7,  p.  1 74,  "Wwma  Uirr. 
§10  and  11.  .^Hguu,i9si. 


Lobdell  and  ITetinen,  for  the  warrantor.  comcoiuSriTAM 

1 .  The  verdict  and  j  udgment  thereon  is  erroneous,  as  being 
against  law  authorising  the  sale  of  the  land  for  taxes,  and 
against  the  evidence,  which  shows  it  was  legally  sold.  The 
verdict  should  have  been  for  the  defendant.  La.  Code,  verbo 
JhteHon  Sales,  Acts  1828,  p.  SO.  2  MoreauU  Dig.  445  to  499. 
B  Martin,  698,  £21.  12  A.  534.  1  lb.  Jf.  S.  179.  76.564. 
S  lb.  jr.  S.  70S.    4  lb.  jr.  8.456. 

2.  The  judgment  between  Corcoran  and  Mooney  is  erro- 
neous, because  the  eviction  extends  to  but  four  hundred 
arpents,  and  the  quantity  sold  to  def<^dant  was  six  hundred 
and  forty  arpents,  of  which  he  has  possession,  leaving  two 
hundred  and  forty  arpents  undisturbed.  But  the  judgment 
decrees  the  return  of  the  whole  purchase  money,  when  only  a 
portion  of  the  land  is  lost  The  sum  recovered  cannot  exceed 
the  proportion  it  bore  to  the  quantity  of  land  recovered :  as 
six  hundred  and  forty  is  to  four  thousand  dollars,  so  is  four 
hundred  to  the  true  sum  to  be  paid. 

S.  The  warrantor  was  improperly  required  to  pay  three 
hundred  dollars  in  damages,  when  the  evidence  does  not 
show  any  were  sustained  by  defendant. 

Bvttard,  /.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action,  in  which  the  plaintiff  sets  up  title 
to  a  tract  of  land,  of  four  hundred  arpents,  in  possession  of  the 
defendant  Corcoran,  who  cites  Mooney  as  his  wairantor. 

The  plaintiff  exhibits  as  his  title,  a  complete  grant  from  the 
Spanish  government  to  Maria  Eelsey,  and  a  conveyance  frem 
the  grantee  to  him. 

The  defendants  hold,  under  a  sale  by  the  state  treasurer  for 
state  taxes,  alleged  to  be  due  by  the  plainti^  a  non-resident. 
The  tract  was  sold  as  containing  six  hundred  and  forty 
arpents,  bought  in  by  Mooney,  and  by  him  conveyed  to  Corco- 
ran, for  the  price  of  four  thousand  dollars. 
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Wmnv  ihsT.      ^g  between  the  plaintiff  and  the  original  defendant,  the 
'^^''^  only  question  relates  to  the  validity  of  the  alienation  for  taxes 

"°™        by  the  state  treasurer. 
ooBfx>sAvs»Au      Without  considering  sundry  bills  of  exception,  taken  on  the 

Widkout  an  M-  trial,  our  attention  is  drawn  to  one  point,  on  which  the  case 
■tate  tax,  the  of-  must  tuTO.  No  assessment  of  a  state  tax  is  shown ;  and  this 
r^or  ail^mi^  <^ourt  has  already  decided,  that  an  assessment  is  indispensable 
?eiito»*  "**""itod  ^  oiake  out  a  valid  title,  under  a  collector's  sale  for  taxes, 
therefor,  and  Without  it,  the  officer  has  no  warrant  or  authority  to  sail 
pennbietomake  JWmcorrotf  VS.  Weothershe^^  6  Martin,  Jf*  S.  S47. 
under ^a^Miiw^  Evcu  supposing  that  the  recitals  in  the  treosurer'a  deed» 
tor'i    laie   for  ought  to  be  taken  as  true,  so  far  as  they  relate  to  what  he  did, 

Thereeitaii  in  ^^  was«within  his  knowledge,  as  contended  by  the  counsel  for 
dMitoUttd^Vd  ^^^  defendant,  the  fact  of  the  assessment  was  not  of  his  cog* 
fortaxea,  are  not  oizaoce,  Hor  could  he  know  that  the  list  returned  to  him,  con* 
wasiegaUy  asaea-  formed  to  the  assessment  rolls.  The  rolls  are  of  public  record, 
aMeument^wM  ^^  *^*  parish  wherc  the  land  is  assessed,  and  may  easily  be 
not  within,  his  produced  or  accouutcd  for.  The  &ct  that  this  sale  was  made 
oognizance.       jj^^  ^y^^  treasurer,  and  not  by  the  parish  collector,  does  not 

alter  the  principle.  As  I'elales  tp  the  taxes  due  by  non-resi- 
dents, both  the  sheriff  and  the  treasurer  are  collectors ;  the 
latter  only,  in  failure  of  the  sheriff  to  collect,  and  when 
it  becomes  necessary  to  resort  to  coercive  measures. 

The  judgment  in  favor  of  the  plaintiff,  appears  to  the  court, 
supported  by  the  law  and  evidence.  As  between  the  defend- 
ant Corcoran  and  his  warrantor,  it  is  contended  that  it  ought 
to  be  reversed,  because  it  is  erroneous  in  decreeing  Mooney  to 
pay  back  the  whole  price,  when  his  vendee  is  only  evicted  of 
a  part  of  the  land,  and  in  awarding  damages  against  him, 
when  none  were  proved  to  have  been  sustained ;  and  that  the 
If;  in  eaae  of  warrantor  sold  and  warranted  a  tract  of  six  hundred  and 
tf^e  tiling,^  ^^^y  arpents ;  and  his  vendee  in  this  suit,  is  evicted  of  four 

Sled!  th?i  ^"^^'^  «^p^^  ^^^y- 

of  the  erieted  (<If  in  case  of  cvictiou  of  a  part  of  the  thing,  the  sale  is  not 
S^hiined,^ao-  canoelled,  the  value  of  the  evicted  part  is  to  be  reimbursed  to 
SS?  ^w^  ^®  buyer,  according  to  its  estimate,  prqNNrtionably  to  the  total 
tionabiy  to  the  price  of  the  sale."    Un.  Coi^  orl.  3490. 

total  pnee  of  the  * 
Bale. 


OP  THE  STATE  OP  LOUISIANA.  51 

But  it  is  insisted,  that  this  case  ought  to  be  remanded  for  WisnBir  Dist. 
trial,  before  another  jury,  because  evidence  was  rejected  by  "^i^^t  ^^^- 
the  court  to  the  prejudice  of  the  warrantor ;  and  our  attention  smith 
is  drawn  to  a  bill  of  exceptions,  taken  by  him.  It  appears,  GOBoo]Li!irRAXf 
that  his  counsel  offered  witnesses,  and  other  evidence,  to  Evideiice,  of- 
prove  that  Peter  Smith  had  but  one  tract  of  land,  in  the  5^^^^^  J^^ 
Parish  of  East  Peliciana,  in  1834 ;  and  further,  to  prove  the  tnetofiand,aiid 
true  boundary  of  Smith's  land,  and  to  explain  errors  in  in  ut  deacrip- 
the  description  of  boundaries,  in  the  deed  to  Corcoran.  The  ^^^^^f^ 
evidence  was  rejected  by  the  court.    We  think  the  court  did  twrflnoot,  whai 

»*».,  /«*i  ■•1.         ^  itiidenUty  wad- 

not  err.     If  the  evidence  was  offered,  to  prove  the  identity  of  mitted   &   the 

the  land  sold  for  taxes,  with  that  claimed  in  this  suit,  it  was  p*«****"8^ 

wholly  superfluous,  because  that  identity  is  admitted  by 

the  pleadings.    If  the  object  was  to  prove  any  thing  against, 

or  beyond  the  contents  of  the  act,  it  was  inadmissible. 

All  the  parties  admit,  that  the  tract  of  land  sued  foi;,  is  the 
same  that  was  sold  for  taxes,  and  afterwards  conveyed  by 
M ooney  to  Corcoran,  as  a  tract  of  six  hundred  and  forty 
arpents.  Although  the  eviction,  technically  speaking,  may 
be  only  partial,  yet  here  seems  to  be  a  total  failure  of  title,  on 
the  part  of  the  warrantor,  shown  by  himself,  for  the  whole  ^ 
amount 

This  has  seemed  to  the  court,  a  case  for  the  application  of 
that  provision  of  the  code,  which  authorises  the  buyer  to 
demand  the  rescission  of  the  contract,  when  the  part  evicted  is 
so  considerable,  that  it  is  not  to  be  presumed  he  would  have 
bought,  without  the  part  evicted.     La.  Code,  art  2487. 

The  only  difficulty  which  has  occm-red  to  us,  was  a  doubt 
whether  the  pleadings  would  justify  such  a  judgment.     On 
examining  the  record  we  find,  that  Corcoran  in  his  answer, 
prays  that  Mooney  may  be  cited  in  waiTanty ;  and  in  case  the  Under  the  pny- 
plaintiff  should  recover  the  land,  that  he  may  be  condemned  ^ief^'aJi^rto 
to  refund  the    purchase  money   and   damages;    and  he!^^.''*^  ^^ 
concludes,  by  praying  **for  all  such  further  and  other  relief,  as  &aeT  the    Su- 
the  nature  of  the  case  requires,  and  your  honor  shall  be  ^m^i^der^^ 
pleased  to  decree."    This  is  in  the  nature  of  an  original  suit,  4^^*^   . " 
and  the  most  general  prayer  for  relief.     If  we  were  to  reduce  in  a  new  nut,  to 
the  amount  n&covered  against  the  warrantor,  to  twenty-five  J^'oni!"^^*** 


J 


i 
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Wnmur  Dnr.  hundred  dollars,  proportionably  to  the  part  evicted,  we  should 

"^Hf^'  ^^^    reserve  to  the  buyer,  his  right  to  have  the  sale  cancelled  in 

ynrcnrr      another  Buit,  according  to  the  provisions  of  the  code.    Under 

xxooL.       ^he  prayer  for  general  relief,  suited  to  the  nature  and  justice 

of  the  case,  we  think  ourselves  authorised  to  render  such 

a  judgment,  as  would  be  rendered  in  a  new  suit,  and  to  avoid 

a  circuity  of  actions. 

no^^^^M^of     '^^  record  furnishes  us  with  no  evidence  of  damages 

damages  >>«▼»«  having  been  sustained,  and  none  can  therefore  be  recovered 

none  ean  be  re-  against  the  Warrantor.    La.  Code^  art.  2482. 

eoYcred   agaioiC 
Awaiauntor. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  proceeding 
here  to  give  such  judgment,  as  ought  in  our  opinion  to  have 
been  rendered  below,  it  is  further  ordered,  adjudged  and 
decreed,  that  the  plaintiff  recover,  and  be  put  in  possession  of 
the  tract  of  land,  described  in  his  pitition,  with  costs.  And 
it  is  further  adjudged  and  decreed,  that  the  defendant  Corco- 
ran, recover  of  his  warrantor,  James  Mooney,  the  sum  of  four 
thousand  dollars,  together  with  all  the  costs  of  this  suit,  in  the 
District  Court,  that  the  sale  of  Mooney  to  Corcoran,  of 
'  the  land  in  controversy,  be  cancelled  and  annulled,  and  that 
the  appellee  Corcoran,  pay  the  costs  of  the  appeal. 


VINCENT  V8.   MICHEL. 

ArrKJOs  PROM   THB  COUKT  OF  THB  THIIID  JUDICIAL   DISTRICT,    TUB   JUCGB 

THBBBOr  PlBflXDIITG. 

A  right  of  servitude  which  rests  solely  on  the  acquiescence  of  the  pl&intiff, 
in  the  burden  imposed  on  his  property,  by  suffering,  without  complaint, 
the  drip  from  the  defendant's  house  to  fall  on  his  lot  or  grounds  for  ten 
years  and  upwards,  is  acquired  by  prescription. 
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Where  the  poesesnon  or  continoatlon  of  the  servitude  of  right  of  i2r^,froin  Wviraur  Dtwr. 
the  eaves  of  A's  house  on  the  lot  of  B,  is  proven  to  have  existed  more    •A^^*  1834. 
than  ten  years,  B  is  barred  from  bringing  his  action  of  damages,  or  to  *=="^^ 
abate  it  as  a  nuisance,  against  A.  v$. 

An  alteration,  within  the  time  allowed  to  acquire  a  servitude  by  prescrip- 
tion, which  is  made  in  the  eave  of  the  roof  of  the  house  of  A,  and  which 
had  a  tendency  to  lighten  the  burden  of  the  servitude,  is  noi  considered 
as  an  interruption,  so  as  to  prevent  prescription  from  running. 

This  is  an  action  conunenced  against  the  defendant,  to 
compel  him  to  abate  a  certain  nuisance^  and  for  damages 
sustained  by  the  plaintiff  in  consequence  of  its  continuation. 

The  plaintiff  states,  that  the  lot  of  defendant  is  adjoining 
his,  in  the  town  of  Baton  Rouge,  on  which  the  former  has 
erected  his  kitchen,  so  that  the  water  falls  from  the  roof  into 
his  lot,  and  runs  on  his  house  and  kitchen,  thereby  causing 
great  decay,  injury  and  damages,  by  dampness  and  unhealthi- 
ness;  and  that  the  defendant  has  also  erected  a  necessary, 
immediately  adjoining  the  residence  of  the  plaintiff,  which 
nuisances  occasion  him  great  disquietude,  and  damage  to  the 
amount  of  three  hundred  and  fifty  dollars.  He  further 
alleges,  that  the  defendant  has  been  amicably  requested  to 
remove  said  nuisances,  but  has  refused  and  failed  to  do  so. 
He  prajTs  judgment  for  his  damages,  and  that  the  defendant 
be  condemned  to  remove  his  buildings,  so  as  to  prevent  the 
drip  therefrom  from  falling  on  his  premises ;  and  to  abate  the 
nuisance. 

The  defendant  pleaded  a  general  denial.  He  averred  that 
the  plaintiff  by  planting  pickets  at  each  end  of  his  kitchen, 
on  defendant's  lot,  had  prevented  the  water  from  running  ofl^ 
and  which  caused  injury  to  his  houses  by  decay,  &c.  That 
the  plaintiff  prevented  his  workmen  from  making  repairs  on  his 
own  premises,  by  reason  of  all  of  which  injuries,  he  has  sus- 
tained damage  to  the  amount  of  five  hundred  dollars;  for 
which  he  prajrs  judgment  in  reconvention,  &c. 

This  suit  was  instituted  in  May,  183S.  The  plaintiff 
alleges,  that  he  had  been  disturbed  and  disquieted  in  the 
enjoyment  of  liis  residence  by  defendant,  who,  since  the  3d 
March,  1830,  bad  erected  the  nuisances  complained  of. 
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Wwnaw  Din.      The  evidence  showed,  that  the  water  had  continued  to  run 

•^^y^  *^^   from  the  eaves  of  the  defendant's  house  on  to  the  lot  and 

▼urcsn      premises  of  the  plaintiff  for  a  number  of  years:  about  ten  or 

MrauL.       twelve  years,  the  witness  stated.    But  a  short  tune  before 

suit,  the  defendant  had  altered  the  roof  and  eaves  of  his 

house,  so  as  to  throw  the  water  in  some  manner  different 

from  what  it  had  previously  done. 

The  defendant,  on  the  trial,  interposed  the  plea  of  the 
prescription  of  one  and  ten  years  against  the  plaintiff's 
demand  and  right  of  action. 

The  cause  was,  on  these  pleadings  and  the  evidence 
adduced  by  the  parties,  submitted  to  a  jury,  who  returned  a 
verdict  **for  the  drfmiant  by  prueHptUnL^  After  an  unsucceok 
f ul  attempt  on  the  part  of*  the  plaintifl^  to  obtain  a  new  trial, 
judgment  was  rendered  in  conformity  to  the  verdict,  from 
which  the  plaintiff  appealed. 

Brunot,  for  the  plaintifl^  contended,  that  the  finding  <rf  the 
jury  by  prescription,  is  contradicted  by  the  acts  of  the  de* 
fendant,  in  which,  it  is  admitted,  he  had  no  title  to  the 
servitude  of  diip^  or,  if  he  even  had,  that  he  had  renounced 
it,  by  cau^g  the  roof  of  bis  house  to  be  sawed  ofll  La.  Coda, 
S486. 

S.  The  servitude  of  drip  cannot  be  acquired,  and  title 
claimed  to  it  by  prescription.    La.  Codet  694,  707. 

8.  A  servitude,  if  acquired,  may  be  lost  by  a  tacit  admiflsioii 
d  right    La.  Code,  779. 

4  This  could  and  rhould  set  aside  di  verdict,  when  it  is  not 
supported  by  the  evidence.  1  La.  ReporU,  174.  S  Dnd.  S96. 
3  Ibid.  S5S,  S61. 

JL  ^  «tf.  JV*.  Ogden^  easUra.  ^ 

A  right  of  iep.     J^<^t^99  /.,  delivered  the  opinion  of  the  court, 
rests  solely  on      This  is  Rn  acti<m  for  damages,  and  to  cause  the  defendant 


S^^t*aio2ff;  ^  ^^^  certain  nui.%nces,  of  which  the  plaintiff  complains 
ID  Uie   bardeo  as  interrupting  him  in  the  quiet  and  comfortable  possession 

imposed   on  his         ,        .  ^     «-  .  *  -_,  .     ,  -       » 

property,  by  sof-  and  enjoyment  of  his  property.    There  was  judgment  for  the 
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tXIL 


defendant  in  the  court  below,  founded  on  a  verdict  of  a  jury  Wi 

to  which  the  cause  had  been  submitted,  and  the  plaintiff  ■^w**  ^'^ 

appealed. 

The  case  involves  a  right  of  servitude,  as  clain^d  by  the 
defendant.  The  parties  are  separate  owners  of  urban  pro-  ferine,  vithoot 
perty,  situated  in  the  town  of  Baton  Rouge,  adjoining.  The  ^^tMuthede- 
servitude  claimed,  is  a  right  of  drip  from  the  house  of  the  J^^^  £]^ 
appellee  on  the  lot  of  the  appellant.  or  groiiiids  finr 

The  verdict  of  the  jury  in  favor  of  the  former,  is  based  on  wards,  UMiiur- 


prescription.    The  record  afibrds  proof  of  the  water  having  ^J^ 

flowed  from  the  roof  of  the  defendant's  house,  on  the  land  of 

the  plaint!^  for  ten  or  twelve  years  previous  to  the  institution  ,2iiS*or*S»I 


of  the  present  action,  lu  the  same  manner  m  which  it  did  at  tmiatioii  of^ 

,  Mmtadeofrulit 

tnat  period.  of  drip  from  the 

In  the  present  cose,  do  written  evidence  of  title  is  shown  on  ^^,  on  the  lot 
the  part  of  the  apprilee,  by  which  he  claims  the  servitude  in  ^  ^^  SSS 
question.  His  ri|^t  of  servitude  rests  solely  on  the  acquies-  more  thu  ten 
cence  of  the  plaintiff  ia  the  burden  imposed  on  his  property,  ^i^Tfrom  *hna^ 
by  suffering  for  ten  years  and  upwards^  without  complaint,  ^J|^^^  ^ 
the  drip  from  the  defendant's  house  to  fall  on  his  loU  abate  um  a  nnu^ 

The  7$l8t  article  of  the  Louisiaaa  Code  provides,  thai  '"^^  'sw'^ 
^ccmtinuous  and  apparent  servitudes  may  be  acquired  by    .An  aMeratiaii, 

•  i«  m  J,  '^i  •«  within  the  tune 

title  or  by  a  poaocoaion  of  ten  years,  if  the  parties  be  pttaeiA,  aUowed  to 


and  twenty  years  if  absent."  A  possesnoo  of  continuation  ^^j^^^^]^ 
of  the  servitude  claimed  ia  the  present  instance,  is  proven  to  ^^^  "  ™^ 
have  existed  more  than  ten  years  before  this  suit  was  brought,  roof  of  thehoue 
We  are,  therefore,  of  opinion,  that  the  verdict  of  the  jury  is  ^i*^^ 
supported  by  the  evidence  ot  the  case,  as  no  interruption  to  v^!!^^  ^ 
the  powcooion  (tf  this  servitude  is  shown  on  the  part  of  the  serritade,  Umi 
plaintiff:  for,  we  do  not  consider  th%  alteraticm  made  in  tlie  ^^o^  » 
eave  of  tJhe  roof  of  the  bouse  of  the  appellee,  which  had  a  **   to  prevent 

pmenpiion 

tendency  to  Ughten^he  burden  of  the  servitude,  as  an  Irom  numing. 
interruption. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  tho 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Wmvur  Drrr. 
'^"^^*  ^^^'  OBEENFISLD  VS.   MANKINO  AND  WIVE,  ET  ALB. 

OKUHIUUD 

xinnvesTAU.      apfiait  vkom  the  ooukt  or  thb  tbikd  judicia.l  distkict,  tbi 

JUDGE   OF  THE   SECOND   PEE8IDI1CG. 

The  appellee  may  ask  for  an  amendment  of  his  jadgment,  on  the  day 
preoedingr  the  hearing  of  the  case,  or  at  any  time  before  it  is  called  for 
trial.  The  circomstance  of  the  hearing  and  trial  coming  on  soon  after- 
wards, without  opposition,  cannot  depriTe  the  appellee  of  his  right  to 
the  amendment,  asked  for  in  due  time. 

The  allowance  made  by  the  jury  to  the  defendants,  for  their  improvements, 
show  they  were  considered  as  possessors  in  good  faith ;  and  consequently 
the  plaintiff  is  not  entitled  to  the  fruits  and  revenues  of  the  land. 

When  on  an  attentive  examination  of  the  evidence,  it  does  not  warrant  the 
court  to  interftre  with  the  verdict,  the  case  will  not  be  remanded. 

This  is  a  petitory  action^  in  which  the  plaintifl^  who 
resides  in  the  State  of  Mississippi,  sues  to  recover  a  tract 
of  one  thousand  and  twenty-five  arpents  of  land,  lying 
in  the  parish  of  East  Baton  Rouge,  in  the  possession  of  one 
Sarah  Roach,  since  married  to  the  defendant,  James 
Manning.  The  plaintiff  shows  that  she  purchased  the  land 
in  controversy,  of  one  Jesse  Roach,  brother  of  her  then 
husband,  Benjamin  Roach,  by  pubUc  act  passed  before  the 
parish  judge  of  East  Baton  Rouge,  dated  the  25th  March, 
1816,  with  her  own  money,  as  she  alleges,  for  the  sum  of 
three  thousand  dollars ;  she  further  alleges,  that  the  defen* 
dants  have  been  in  possession  six  years,  and  that  the  rents 
are  worth  three  hundred  dollars  per  annum,  amounting  to 
eighteen  hundred  dollars,  for  which  she  prays  judgment,  and 
for  the  possession  of  the  land  with  all  its  improvements,  and 
that  she  be  declared  to  have  the  true  title  thereto : 

The  defendants  pleaded  a  general  denial,  and  that  the 
plaintiff's  title  was  fraudulent  and  simulated,  that  the  vendor 
had  no  right  to  the  premises,  at  the  time  of  the  sale ;  they 
plead  title  in  themselves,  and  prescription,  being  in  possession. 

In  a  supplemental  answer,  the  defendants  plead  lesion, 
that  it  was  sold  by  the  brother  of  defendant's  wife,  for 
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ksB  than  one-half  ita  real  yalue ;  that  they  poesess  the  land  Wnrsu  Diar. 

in  good  &ith,  and  have  made  improvements  thereon,  worth  "^y^  '*^ 

five  thousand  dollars,  which  they  pray  to  be  allowed,  in  case 

of  eviction ;   and  that  the  sale   of   plaintiff  be  cancelled 

as  being  made  in  fraud  and  lesion ;  and  that  in  case  the  sale 

be  sustained,  they  pray  to  be  decreed  to  be  the  abedute 

owners  of  one-half  of  the  land. 

After  the  issue  made  up  between  the  original  parties,  one 
Charles  M^Micken,  a  citizen  of  Pennsylvania,  intervened  and 
claimed  four  hundred  and  ten  arpents  of  the  disputed 
premises,  in  virtue  of  a  Spanish  requette,  dated  in  1798,  and 
an  (Nrder  of  survey,  dated  New-Orleans,  January  2d,  1799, 
signed  by  Manuel  Oayoeo  de  Lemos,  then  governor  general 
of  Louisiana,  and  granted  to  one  WilUam  Coleman ;  that 
Coleman  sold  to  the  intervenor  by  private  act,  in  the  state  of 
Mississippi,  dated  in  1814.  He  prays  to  be  permitted  to 
intervene,  and  declared  to  be  the  legal  owner  of  said  four 
hundred  and  ten  arpents,  and  be  put  in  possession  thereof. 

The  defendants  pleaded  a  general  denial  to  the  petiticm  in 
intervention ;  set  up  title  and  possession,  and  rely  upon  the 
prescription  pf  ten  years,  &c. 

Upon  these  issues  the  parties  went  to  triaL  The  jury, 
after  hearing  all  the  evidence,  returned  the  following  verdict : 
^'we  of  the  jury,  find  a  verdict  for  the  plaintifl^  for  one 
thousand  and  twenty-five  arpents  of  land  ;  and  two  thousand 
dollars  to  the  defendants,  for  the  improvements." 

After  an  unsuccessful  attempt  to  obtain  a  new  trial, 
the  defendants  appealed  from  the  judgment,  confirming  the 
verdict. 

The  appeal  was  granted,  Pebruary  2d,  1838,  returnable  to 
the  Supreme  Court,  sitting  at  Baton  Rouge,  the  first  M<Miday 
in  August  following.  The  sheriff  returned,  that  he  served 
the  citation  of  appeal  on  the  appellee,  the  8th  January,  18SS, 
by  delivering  a  copy  of  the  petition  and  citation  of  appeal,  to 
the  attorney  of  the  appellee,  she  residing  out  of  the  state. 

The  defendants  and  appellants  failed  to  bring  up  the 

appeal ;  and  now,  at  the  August  term,  18S4,  the  appellee 

filed  a  transcript  of  the  reooird  of  appeal,  and  insisted  on  a  trial* 

8 


XANlfnitt  BT  AKf 
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WmnurDiff.  They  bad  previourij'  aenred  a  notice,  in  Fefaraaiy,  18S4^  oa 
•^^y****  **^'   the  appellantSy  notifying  them  that  the  appeal  would  be 
brought  up  by  them. 

hmBTtMt  md  Mcrgmif  for  the  plaintiff  and  appelteei 
ccmtended,  that  the  appellants  having  failed  to  bring  up  and 
file  in  this  court,  the  record  of  appeal  must  be  considered 
as  having  abandoned  the  appeal,  and  cannot  complain  of  any 
part  of  the  judgment,  which  may  be  affirmed  or  modified,  at 
the  instance  of  the  appellee.     C.  Pt.  588, 590, 5M. 

S.  The  appellee  prays,  that  the  judgment  decreeing 
(he  land  in  controversy,  to  belong  to.  the  plaintiff,  may  be 
affirmed  with  costs ;  that  the  part  of  the  judgment,  which 
awards  the  value  of  the  improvements  to  the  defendants, 
be  reversed,  the  evidence  showing  the  defendants  were  pos« 
sessors  in  bad  faith.  1  JIfdrfin,  JV*.  8.  405.  8  Martin^ 
A*,  a.  608. 

S.  The  appellee  is  entitled  to  fruits  from  the  institution 
of  suit,  and  the  time  of  making  the  demand  on  the 
defendants.    8  Jlfanan,  JV*.  8.  608. 

A.  Jf.  Ogden,  eontrOf  suggested  that  as  there  was  no  appeal 
filed  by  the  appellants,  that  it  must  be  considered  as  aban- 
doned by  them.  That  the  plaintiff  and  appellee,  can  only  bring 
up  the  record,  at  the  lapse  of  three  days  from  the  return  day, 
and  have  the  judgment  affirmed,  in  order  to  ieke  out  execu- 
tion. But  in  this  case,  more  than  a  year  having  expired  since 
the  return  day  of  the  appeal,  and  the  record  not  having  been 
brought  up  by  the  appellants,  must  be  considered  as  abandon- 
ed. There  is  in  fact,  no  appeal.  He  also  contended,  there 
was  no  service  of  citation  on  the  appellee,  and  he  could  not 
voluntarily  come  into  court  without  it. 


/.,  delivered  the  opinion  of  the  court. 

This  is  a  petitory  action.  The  defendants  are  appellants 
flrom  the  judgment,  which  decrees  the  land  in  contest,  to 
belong  to  the  plaintiff  The  citation  of  appeal  was  served  on 
the  latter,  who  has  brought  up  the  transcript  of  the  record,  the 
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defendants  and  appellants  having  neglected  to  file  it.    He  Wmwur  Dut. 
prays  for  an  amendment  of  the  judgment,  in  that  part  of  it,   ■^'»*^>  ^^^ 
which  allows  the  defendants  the  value  of  their  improvements,     euKmuD 
and  asks  this  court  to  declare  him  entitled  to  the  fruits  vAnrxro  bt  au 
and  rents  of  the  land,  and  that  the  case  may  be  remanded  to    The  a»peUee 
ascertain  their  value.  SlLdScnr  rf 

The  defendants  contended,  that  the  prayer  for  the  amend-  ^e^d?*^^ 
ment  of  the  judgment  ought  to  be  disregarded,  as  it  was  filed  in^  the  hearing 

II  I'll.  4*«  1  Oftthe  cue,  or  ttt 

on  the  day  preceding  the  hearing  of  the  cause,  and  conse-  any  time  hefore 

quently,  not  three  days  before  the  day  fixedlbrthe  trial.  |^^'  "^eb^ 

The  case  was  not  fixed  for  trial  on  any  particular  day.    On  cumataneeof  die 

hcMTiffg  Mid  trial 

the  first  day  of  the  present  term,  the  court  mfonned  the  bar  coming  on  aoon 
that  it  woidd,  on  the  following  day,  hear  such  eases  which  ^^^^^^ 
might  be  ready  to  be  submitted,  and  take  up^  on  the  next  day  T^^^^Ji^!^ 
thereafter,  the  causes  in  the  order  in  which  they  stood  on  the  Ms  i^to  the 
docket,  and  so  continue  through,  until  all  the  cases  were  ed  for  in  due 
called  and  di^KMod  of;  which  was  assented  to  by  the  bar.  *''?t«-iitt-«Mj. 
As  the  amendment  was  asked  for,  at  a  time  when  the  case  made  bj  the  ju- 
was  not  yet  set  down  for  trial  on  any  particular  day,  th»  Smu,  f^^^^ 
a^ieUee  was  in  time.  The  circumstance  of  the  hearing  and  ^^"^^^^ 
idol  of  the  case,  coming  on  soon  afterwards  without  any  considered   ^ 


opposition,  caimot  deprive  him  of  his  right  to  the  amendment,  go^go^;  and 
asked  for  in  due  time.  coMejwmtiy  the 

"^^  plaintiff   IB   not 

On  the  merits,  the  allowance  made  by  the  jury  to  the  entitled  to  the 
defendants,  for  their  improvements,  show  they  were  consi-  i^softhei«^ 
dered  as  poesesscurs  in  good  faith.  We  have  attentively  When  on  an 
examined  the  evidence,  and  it  does  not  appear  to  us,  that  any  nation  of  die  er- 
part  of  it  would  justify  our  interference  with  the  verdict.  itr^SitilLt^S 

court  to  interfere 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  the  case  wiu  not 
judgment  of  the  District  Court  be  aflfcmed,  with  costs.  ^  rem«wW. 
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WMmni  Dm.  be  diiouflsed,  the  petitioner  not  having  mrrendered  all  hia 
■^'tf*'^''*^   eetate.    See  2  JMbmw'f  INgM^  4t4,  ^ec.  1,  S,  & 

S.  There  was  no  legal  meeting  of  the  creditor8»  the  aanie 
not  baring  been  called  according  to  law,  no  adTertisement  of 
said  meeting  having  been  posted  up,  as  is  required  by  law.  S 
Mforemfs  Digest,  426.     Oiril  Code,  4S8,  art.  4. 

4.  The  judge  giving  the  order  for  the  meeting  of  the 
creditors^  did  not  require  that  the  meeting  should  be  held 
at  the  ojpee  of  the  parish  judge,  acting  as  notary,  as  the  law 
directs.    CHnU  Chde,  page  458,  art.  4,  %d  brmeh  thereqf. 

Mathime,  •/*,  delivered  the  opinion  of  the  court 

The  proceedings  in  this  case  progressed,  as  four  as  the 
permisaion  to  the  iosolveiit  to  surrender  his  property,  accept- 
ance by  the  judge,  to  whom  the  appUcation  was  made, 
in  pursuance  of  the  provisions  of  an  act  of  the  Legislature, 
approvedon  the  t9th  of  March,  1826,  an  order  for  a  meeting 
of  crediton^  and  stay  of  proceedings  against  the  petitioner. 

Most  of  the  creditois  were  regularly  dted  or  waived  notice 

of  citatioa.    No  meeting  took  place,  and  the  record  does  not 

show  that  syndics  were  appointed.    While  the  cause  was  in 

The    Meepi-  this  situation,  one  of  the  creditors,  Abner  Wamack,  moved 

deTdf  pra^  the  court  below  to  dismiss  the  plaintiff's  petition,  on  several 

dlbte^  'bT^  grounds,  stated  as  the  basis  of  his  motion ;  which  was 

judge,  tetis  aU  overruled  by  that  court,  on  the  ground  that  tlie  motion  was 

ril^u  ^^Ae  interposed  too  late.    From  this  judgment  he  appealed. 

J2J2J[^  ^^      ^®  *^*  ^^  opinion  that  the  District  Court  did  not  err,  in 

ted  or  tec  uide  overruling  the  appellant's  motion.    This  judgment  was 

eeedSngt   if^  perhaps  conect,  for  the  reason  assigned ;  but  is  supportable 

hi^mta^etol  on  another  ground,  viz :  that  thcic  Were  at  the  time,  no  proper 

rii J   with   the  parties  befove  the  court. 

tton.  The  act  of  1826,  (as  we  have  seen  above,)  required 

^  .,       ..the  judge,  to  whom  the  petition  and  schedule  of  the  insolvent 

Until  *  lyndie  J  '^  >  i      '  .        -    ■  ,.  ,  , 

is  rapoioted  Were  presented,  to  accept  the  property  of  the  ceding  debtor, 
t^ctlhe^  for  the  benefit  of  his  creditors.  This  acceptance  vested  in 
ditort,  no  motion  |)|^||^  ^  the  debtor's  rights,  and  ought  not  to  be  set  aside, 

or  suit  to  dismiss  . ,       ^° 

the  petition  of  unless  by  proceedings  of  one  creditor,  had  contradictorily  with 
hTmadcortriedL  the  mass  of  creditors  represented  by  a  syndic.     It  docs  not, 
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however,  appear  from  the  record^  that  any  gyndic  has  been  wiimv  dmt. 
appointed  in  the  present  case,  either  by  the  judge  who  ^^HULl!^ 
accepted  the  property,  or  by  the  creditors,  and  until  that  be 
done,  we  are  of  opinion  that  a  proceeding,  such  as  is  attempted 
by  the  appellant,  is  irregular. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  aflBrmed,  with  costs. 


£^3SBi 


GREERWBLl  AND  WIVB  Vt.  BOBBRTS  ET  AXS. 

OV  tdS  BIORTB  FtSilOINQ. 

Error  and  want  of  connderation,  in  executing  a  note  and  mortgage  to 
eeenre  it,  are  rafficient  caoses  and  grounds  on  which  to  sustain  an  injunc- 
tion against  an  order  of  seizure  and  salOf  on  such  note  and  mortgage. 

Aa  attoine/  at  law,  who  has  obtained  a  judgment  for  his  client,  is  not 
thereby  authorised  to  receive  a  note  and  mortgage,  in  satisfaction  of 
such  judgment. 

A  note  and  mortgage,  executed  for  the  purpose  of  discharging  a  certain 
judgment,  and  made  to  the  attorney  of  the  plaintiff  in  the  judgment, 
who  shows  no  special  aulhoritj  to  receire  them,  in  discharge  thereof, 
will  be  declared  illegal  and  null. 

Tlftt  consideratioii  of  a  note  and  mortgage,  and  the  fact  charged  that  they 
were  esscuted  in  error,  may  be  inquired  into,  in  an  injunction  to  stay  an 
order  of  sebnire  and  sale ;  and,  if  true,  this  summary  proceeding  will  be 
deolared  illegal,  and  the  injunction  perpetuated. 

This  suit  commenced  fay  injunction.  The  jflaintifis 
allege,  that  in  May,  1830,  they  gave  their  note,  secured  by 
mortgage  on  three  hundred  acres  of  land,  for  the  sum  of  six 
hundred  and  fifty  dollars  and  flfty-eeven  cents,  payable  on  the 
1st  day  of  February,  18S1,  to  A.  Haraldaon,  for  the  balance 


71    68 
106   TOBi 


64  CASES  IN  THE  SUPREME  COURT 


Wmnar  Dm.  of  a  judgment  which  had  been  obtamed  against  the  plaintiff, 
■^^y^  '^-  Greenwell,  by  Rutherford,  Fiake  &  M*Neil,  of  Natchez ; 
Haraldson,  the  payee  of  the  note,  being  the  attorney  of  the 
'twr*  plaintiffs  in  said  judgment.  They  further  allege,  that  an 
BOBisnBTAu.  Qfiier  of  seizure  and  sale  has  issued  on  said  note  and  mort- 
gage, at  the  suit  of  Haraldson,  to  the  use  of  Stephen  Roberts, 
of  the  parish  of  East  Baton  Rouge,  and  that  the  sheriff  is 
proceeding  to  sell  the  mortgaged  land ;  and  that  the  only 
consideration  and  inducement  for  which  they  executed  the 
note  and  mortgage,  was  to  satisfy  and  discharge  the  judg- 
ment of  Rutherford,  Fiske  &  McNeil,  which  still  stands  open 
and  in  full  force.  They  allege,  that  Haraldson,  as  the 
attorney  of  the  plaintiffs  in  said  judgment,  had  no  right  to 
take  a  note  and  mortgage  to  himself,  and  for  his  own  use,  in 
discharge  of  said  judgment ;  and  they  allege,  that  Greenwell 
is  still  liable  for  the  original  judgment ;  and  they  charge,  that 
said  note  and  mortgage  was  obtained  through  fraud,  and 
executed  in  error.  They  pray  for  an  injunction  against  the 
seizure  and  sale,  and  that  the  note  and  mortgage  may  be 
cancelled ;  and  that  the  defendants  in  injunction,  be  decreed 
to  pay  damages  and  costs. 

The  defendant  Roberts,  pleaded  the  general  issue,  denied 
all  fraud,  and  alleged,  that  at  the  time  of  obtaining  the 
injunction,  th^  order  of  seizure  and  sale  was  suspended  by 
the  agreement  of  the  parties,  in  which  Greenwell  executed 
a  written  obligation,  to  deliver  his  crop  of  cotton  for  the 
year  18S2,  to  the  plaintiffs,  in  the  order  of  seizure ;  that  the 
injunction  was  obtained  under  the  fraudulent  pretext  for  not 
complying  with  said  obligation,  and  that  in  violation  of  said 
obligation,  the  said  Greenwell  sold  and  received  the  proceeds 
of  his  cotton  and  appropriated  it  to  his  own  use.  He  prays 
that  the  injunction  be  dissolved,  and  the  plaintifis  and  their 
sureties  therein,  be  decreed  to  pay  the  principal  debt,  with  ten 
per  cent,  interest  thereon,  and  twenty  per  cent,  damages  on 
the  amount  thereof,  together  with  a  further  sum  for  special 
damages  and  costs. 

It  does  not  appear  that  the  attorney  of  the  plaintiffs  in  the 
original  judgment,  had  any  special  authority  from  his  clients 
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to  take  the  note  and  mortgage  in  question,  and  that  he  gave  WxsnB^rDxsr. 
no  discharge  to  the  defendant  from  the  judgment,  on  receiving  «^fg7tf<,  i«-^ 
the  note  and  mortgage.     In  the  statement  of  facts,  signed     gasexwbu 
by  the  respective  counsel  in  this  case,  it  is  stated,  that  "  the        *^t"" 
defendants  proved  by  A.  Haraldson,  tliat  he,  as  their  attor-  »o»"TaiTAM. 
ney,  had  instructions  to  make  any  arrangements  he  could 
with  Greenwell ;  that  he  considered  the  claim  as  very  doubt- 
ful, &c.,  but  that  he  had  no  special  instructions  to  take  a 
note  and  transfer  the  same ;"  **  that  he  had  written  authority 
by  letter,  and  a  verbal  authority  to  make  any  arrangement  of 
the  debt,  which  was  for  their  interest,  and  that  he  had  always 
been  willing  to  enter  satisfaction  on  the  judgment,  Ac." 

The  district  judge  gave  judgment,  perpetuating  the 
injunction,  reserving  to  the  plaintiffs,  in  the  order  of  seizure 
and  sale,  the  right  to  proceed  on  their  mortgage,  whenever 
satisfaction  shall  be  entered  in  a  legal  manner,  of  the  judg- 
ment, &c.^    The  defendants,  in  injunction,  appealed. 

Error       and 

Samdm,  for  the  plaintiff  in  injunction.  ^,^,n'S^ 

ting  a  note  and 

nwrtgage  to  ae- 

•mdrewSf   contra.  eureit,  aremffi. 

cient  eanaes  and 
KHHindfl       on 

Mathews^  /.,  delivered  the  opinion  of  the  Court.  ▼Woh  to  mutain 

an       iojonetion 

This  is  a  case  in  which  the  plaintifis  obtained  an  injunction  aeainat  an  order 
to  stay  proceedings  on  an  order  of  seizure  and  sale  of  certain  ade  on  inch 
property,  by  them  mortgaged  to  one  of  the  defendants.  On  ^.*"^  """^ 
a  hearing  of  the  cause,  the  injunction  was  continued  until  Anatton^at 
the  defendants  should  release  the  plaintiffs  from  a  judgment  Jli^^'^''^dir 
which  had  been  previously  obtained  against  them,  at  the  suit  mentfor hitdi. 
of  Rutherford,  Fiske  &  M'Neil,  of  Natchez,  in  discharge  of  by  authonaed  to 
which,  a  note  and  the  mortgage,  on  which  the  order  of  ISd^SriiJirS 
seizure  was  issued,  had  been  given  to  the  defendant,  A.  »**«*^on  of 
Haraldson.  From  the  judgment  perpetuating  the  injunction  A  note  and 
as  above  stated,  the  defendants  appealed.  tod*S?£e*]^ 

The  grounds  on  which  the  injunction  was  obtained,  and  g^  ^  ^JISE 
those  on  which  it  was  continued,  are  want  of  just  considera-  jadnnent,  and 
tion,  and  error  in  executing  the  note  and  hypothecation,  tomej  of   the 
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WsmEM  DiflT.      The  evidence  showe^  that  tbe  promise  to  pay  to  Haraldson, 

^u^tuMi,  1854.  nu^j  mortgage  to  secure  the  payooent,  were"  made  under  a 

M*MicKE2r     belief  that  he  was  authorised  to  take  them,  and  that  they 

BT  Au.  would  operate  a  release  and  discharge  of  the  judgment  which 


plaintiff  in  ^  Rutherford.  Fiske  &  M'Neil    had   obtained  against   the 

judgment,    who     ,  ,. 
•hows  no  ipecinl  ODllgOrs. 

JSwT^^^^  a  No  authority  is  shown  on  the  part  of  Haraldson,  to  Uans- 
diMham  Acre-  ^ct  for  his  cUcnts  in  the  manner  in  which  he  has  done ;  no 

oiy  Will  be  decln- 

red  iUeni  and  satisfaction  was  entered  on  the  record  in  tbe  suit  of  his  clients 

11 

^  against  the  plaintifi^  Robert  Greenwell;  and  until  he  be 

aUon^ofT'n^  discharged  from  the  judgment  obtained  in  that  case,  neither 
andthe&^£^  he  noT  hui  wife  can  be  legally  considered  as  under  any  obliga- 
ted that  they^  tiou  to  fulfil  their  promise  to  the  defendant.  And  the  summary 
error  mar  b«  in-  proceeding  on  the  act  of  mortgage  was  illegsd,  the  contract 
r^uitiS.  to  which  supporte  it  having  been  made  in  error,  and  without  a 
staj  an  order  of  good  or  Valuable  Consideration  given  at  the  time,  on  the  part 

aeizure  and  nle,     -   ,        ,  , . 
and  if  true,  this  of  the  obugce. 
summaiy     prcH 
oeeding  will  be 

aS**^  i*^^  '^  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
tionperpetnated.  judgment  of  the  District  Court  be  affirmed,  with  costs. 


M'MICKEN  VS.    WEEM8,    CURATOB,   &c. 

APPEAL   VftOM   TBX  COURT   OF   PROBATES  FOR   THE    PARISH   OF  WEST 

FELICIANA. 

The  reference  to  the  record  of  a  suit,  to  show  that  it  inteirupted  pcawrip- 
tion,  is  insufficient  to  enable  the  Supreme  Court  to  determiiie  whether 
prescription  was  really  interrupted. 

When  the  evidence  is  insufficient  to  determine  the  fact  of  the  fttterraption 
of  prescription,  but  which  can  be  ascertained,  justice  requires  that  the 
case  be  remanded  for  a  new  triaU 
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The  plaintiff  alleges,  that  a  commercial  partaership  formerly  Webtbrk  Dist. 
exigted  between  him  and  one  James  H.  Ficklin,  deceased,   -^^^^^  '834. 
whose  succession  is  now  administered  by  the  defendant,  as      h'micxxit 
curator ;  that  said  partnership  was  dissolved  in  September,  wMoa^n  am. 
1817,  but  that  no  final  settlement  of  the  partner^p  affairs 
ever  took  place.     He  alleges,  that  the  said  estate  is  indebted 
to  him  in  the  sum  of  five  thousand  dollars  on  account  of  the 
partnership,  and  that  it  owes  him  four  thousand  eight  hun- 
dred and  sixty-six  dollars  and  ninety-three  cents,  with  ten 
per  cent,  interest  from  1819  until  paid,  being  the  amount  of  a 
note  signed  by  Ficklin,  Jed  Smith  and  Amoe  Webb,  on  the 
20th  September,  1817,  and  by  mistake  made  payable  to 
M'Micken  and  Ficklin ;  but  which,  in  fact,  was  really  due 
to,  and  intended  to  be  made  payable  to  the  petitioner.     He 
prays,  that  auditors  be  appointed  to  settle  the  concerns  of  the 
late  firm,  and  that  the  defendant,  as  curator,  be  compelled  to 
pay  the  amount  of  such  sum  as  shall  be  found  due,  and  the 
amount  of  said  note. 

The  defendant  pleaded  a  general  denial;  and  opposed  the 
plea  of  prescription  of  one,  three  and  five  years  to  the  plaintiff's  - 
demand.  The  latter  plea  was  not  filed  until  after  the  auditors 
reported. 

The  attorney  for  the  absent  heirs,  pleaded  the  general 
issue,  and  required  strict  legal^proof  of  the  plaintiff's  demand, 
if  any  he  has. 

The  auditors  made  a  detailed  report  of  the  partnership 
affairs.  A  rule  was  taken  on  the  curator  and  attorney  of  the 
abcent  heirs,  to  show  cause  why  the  report  should  not  be 
homologated.  It  was  opposed  by  both,  on  various  grounds. 
On  the  trial  of  these  oppositions,  and  after  argument  on  the 
oierits  of  the  motion,  the  plea  of  prescription  was  filed.  The 
plaintiff  referred  to  a  suit,  petition  and  citation,  and  copy  of 
the  note,  signed  by  Smith  and  wife^  and  judgment  thereod  of 
Charles  M'Micken  vs.  Ira  Smith  and  wife,  to  show  that  pre- 
scription was  interrupted,  but  did  not  produce  the  record  in 
the  evidence  on  file;  and  also  a  commission  and  interroga- 
tories of  another  suit,  against  Amos  Webb,  ot>  the  same  noCe« 
to  show  that  such  a  suit  was  brought. 
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WxnrKBx  Dm.      The  judge  of  probates  was  of  opinion,  that  by  the  decisions 

■^"^y"*^*  ^^^'   of  the  Supreme  Court,  the  plea  of  prescription  did  not  ap|iy 

M'Micus      in  this  case,  it  being  in  the  nature  of  a  suit  by  a  partner 

wuMs^xT  AIM.  ftg&inst  his  co-partner  for  a  settlement  of  accounts ;  he  gave 

judgment,  homologating  the  award  of  the  arbitrators,  allowing 
the  plaintiff  the  sum  of  five  thousand  four  hundred  and  seventy  - 
five  dollars  and  twenty-six  cents,  including  Smith  and  Webb's 
note,  to  be  paid  by  the  curator,  &c. 

'    Downsy  for  the  plaintiff. 

1.  The  auditors  were  regularly  appointed,  and  the  de- 
fendants had  due  notice  thereof.  There  was  no  error  in  the 
judgment  homologating  the  award.  Code  of  PraidAce^  441 
to  455. 

2.  The  note  of  Smith  and  Webb  was  ultimately  taken  into 
the  account,  because  the  arbitrators  could  not  make  a  settle- 
ment without  taking  it,  and  connecting  it  with  the  accounts 
taken  from  the  books.  ^ 

S.  At  any  rate,  the  court  should  not  entertain  the  objections 
to  the  award  made  by  the  attorney  for  the  absent  heirs,  as  it 
was  not  necessary  to  make  him  a  party,  in  the  rule  for  the 
homologation  of  the  award ;  and  a  non-suit  was  entered  as  io 
him.     Code  of  Practice^  122,  177. 

4.  The  plea  of  prescription,  cannot  prevail  in  a  suit  for  the 
liquidation  of  partnership  accounts.    2  La,  Rq^orts,  450. 

Bradford^  for  the  defendant,  made  the  following  points: 

1.  There  was  error  in  homologating  the  report  of  the 
auditors,  because  it  was  made  up  widiout  legal  evidence 
before  them. 

2.  The  testimcmy  shows,  that  all  the  evidence  before  the 
auditors  was  illegal. 

3.  The  submission  to  the  auditors  was,  '^to  examine  and 
report  upon  the  accounts  between  the  plaintiff,  and  the  estote 
of  Ficklin,"  and  no  more ;  but  they  took  upon  themselves  to 
settle  the  account  of  the  partnership^  which  had  been  closed 
before  the  death  of  Ficklin,  which  was  not  embraced  in  the 
submission. 
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4.  Because  the  said  auditors  proceeded  ex  parte;  the  attor-  WivnuurDisT. 
ney  for  the  absent  heirs  not  being  notified  of  the  time  and   '^"f^*  '^^ 
place  of  meeting,  by  said  auditors  as  is  required  by  law.  »     x'micksh 

5.  Because  there  was  not  sujficient  legal  evidence  ofiered  ^rsnu^sr  als. 
to  the  auditors;  or  the  court  below,  showing  that  the  note 
executed  by  Ficklin,  Smith  and  Webb,  was  the  sole  property 

of  the  plaintiff. 

Jifartiny  /.,  delivered  the  opinion  of  the  court. 

The  curator  is  appellant  from  a  judgment  against  him.  The  refereoee 
rendered  on  a  plea  of  prescription.  The  plaintiff  urges,  that  ^  suit,  to  ahov 
the  Court  of  Probates  did  not  err,  as  the  prescription  was  ^i^^JripItiOT 
interrupted  by  the  commencement  of  a  suit.  i*  innffioient  to 

The  suit  alluded  to  by  the  plaintifj^  is  indeed  referred  to  in  peeoM  Cout 
the  record  of  the  case  under  consideration ;  but,  as  the  trans-  whethCT***"?^ 
cript  of  it  makes  no  part  of  the  record  before  us,  we  are  unable  ||^ip^?^  "^ 
to  ascertain,  whether  the  prescription  was  really  interrupted  ed.  '*™'*P*" 
or  not;  and,  on  the  best  consideration  we  are  able  to  give  to  ^  When  flic  en- 

denee  it  iniuffi- 

the  case,  it  appears  to  us  that  justice  requires,  it  should  be  eient  to  deter- 
remanded,  in  order  to  afford  the  plaintiff  an  opportunity  of  S^^tmtiptioii 
showing  that  prescription  was  interrupted.  to  iIS!dh ^*be 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the.S^ 'mIw^  re- 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and  ^JJ^,  **"  * 
reversed ;  and  that  the  cause  be  remanded  for  a  new  trial; 
the  plaintiff  and  appellee  paying  costs  in  this  court. 
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WMTnur  DisT. 

Jhunut^  1834. 

==»=es  CAMPBELL,  KICHIE  k  CO.  V9.  KjUIB. 

C4XFBBU.ITAU 
Vt. 
KABm.  Am 41.   FEOM  THS   OOUKT  OF  THB  TBI&O  J1TDIOIAL  DIBTEIOT,    THB  JUDGB 

THBBBOV  PBBBIDINO. 

A  citation  of  appeal  iiauing  without  the  seal  of  the  coort  from  whence  it 
iMued,  is  insufficient,  and  the  appeal  will  be  dismissed. 

The  signature  of  the  clerk  to  the  writ  of  citation,  is  incomplete  without  the 
seal  of  the  court,  which  makes  it  evidence. 

Without  a  sufficient  citation  in  the  first  instanee,  the  Appellate  Court 
esanot  take  oognUanee  of  a  case,  and  must  dismiss  it. 

The  plaintiff  obtained  an  appeal,  returnable  to  the  first 
Monday  in  August,  1834,  to  the  Supreme  Court,  sitting  at 
East  Baton  Rouge.  The  order  granting  the  appeal  is  dated 
2d  January,  18S4,  and  the  citation  issued  the  15th  February 
following.  The  writ  of  citation  is  signed  by  the  deputy  clerk, 
but  the  seal  of  the  court,  or  any  other  sealf  is  not  affixed 
to  U. 

Bradford,  for  the  appellee,  moved  to  dismiss  the  appeal,  on 
the  following  grounds: 

1.  Because  there  is  no  certificate  of  the  judge  at  the  foot  of 
the  record,'  that  it  contains  all  the  evidence  produced  by  the 
parties,  nor  is  there  any  statement  of  facts  as  required  by 
law.     Code  of  Praetke,  586,  601,  602,  60S. 

2.  There  is  no  legal  citation  of  appeal :  the  paper  purpcnrt- 
ing  to  be  a  citation,  has  not  the  seal  of  the  court  affixed  to  it, 
as  required  by  law. 

Doums,  for  the  plaintifi*  and  appellant,  contended,  that  the 

court  in  similar  cases  to  the  present,  and  after  tbe  return  day 

had  passed,  allowed  an  alias  citation  to  be  taken  out  in  the 

A  eitstion  of  inferior  court,  returnable  to  the  next  term  of  the  Supreme 

JnSwat  thTsSi  Court.     Lafon  vs.  Rimere,  5  Martin  600.    6  Ibid.  1. 

oftheoourtfrom      £.  The  act  of  1813,  under  which  these  decisions  were 

whence  it  issued 

isinsufficientand  made,  is  substantially  the  same  as  the  Code  of  Practice. 
hTdiSiSJd.'''"  Session  Acts  1813,/).  24,  §9.    Code  of  Practice,  581,  583. 
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BMtrdy  J. J  delivered  the  opinion  df  the  courC  wmmr  Dnr. 

In  thisr  case  the  appellee  moves  to  dismisa  the  appeal,  on  '^^"S^^^  ^*^ 
the  gronnd  that  the  citation  of  appeal  does  not  bear  the  seal  nwn  xr  lu. 
of  the  court  from  which  it  issued.  It  is  true,  the  Code  does  wruum  W  am. 
not  expressly  require  that  the  citation  of  appeal  should  be  ^^*  elSk*to 
sealed ;  but  the  court  has  a  seal,  and  the  signature  of  the  ^e  ^^  ^  ut». 
clerk  is  incomplete  without  it :  it  is  that  which  authenticates  piete  withoutthe 
it,  and  makes  it  evidence  in  other  courts.  ^^^  ^«k!^t 

We  have  been  urged  to  allow  time  to  bring*  up  the  appeal  endinee. 
legularly,  and  a  new  citation  to  be  ordered  bj  this  oourt.  fid^t^^*^^ 
TMsL  we  think,  cannot  be  done.  Without  citation  in  the  first  thefintinitaiice, 

the      AppelMte 

mslanee,  according  to  the  order  allowing  the  appeal,  tUa  Court   eaimot 
court  cannot  take  cognizance  of  it.  "^^  "^^ 

muit  diimias  it 

it  is  ordered,  that  the  appeal  be  dismissed. 


HEWBT  a   CO.   V8.    WIXSOK  KT  ALfl. 

APTBAI^  moil  Tril  COVB.T  OF  TBS  THIRD  JUBXCIAL  DISTRICT,  THE  JUDQB 

THKRBOF   7RB8XDINO. 


Wi0i»  aU  die  fiuste  Mid  ciieiiiutauMs  flf  acan^  weplBtai  Mb^ 
Iba  oannliy,  wha  make  up>  tbeir  vvrdicfc  on  aU  the  eridaooo  aidimri, 
nith  a  knowladfQ  oC  the  pactiaH  thej  are  eouridarad  mack  noie  ooo^ 
petmt  to  decade  befeweea  the  parties  litigant,  ihan  the  oaiarl*  wUdh 
is  bomid  to  respect  thair  ▼erdtst,  unless  cleatif'  siraneeM*  ia  lasRi  an 
nantfrstly  contrary  to^  or  withoat  leg^  ofidaneo. 

In.  asnit  bj'  a  fimi  for  the  reatitBtion,  «ff  staler  goads^  ia.  dnnagesf  wham 
tba  viAiaapan!^plaiail!Ui;tfaaai:fa  and  deelamlioniof  hcrhasbaDdi.in 
relation  to  the  matters  in  contest,  in  which  he  took  an  actfvs  part^  ani 
admisMMs'  in  evidanee,  as  forming  a  part  of  the  rwgeafaa.  Vm  mast  be 
ragafde^in  thia  case,  as  repreaenting  hiawtfe,  wUhftfeaooaaBtaf  hae 
partoar. 
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Wnraur  Dtur.  The  curator  ad  hoc^  appointed  at  the  iaetitntion  of  suit,  ia  not  entitled  to  a 

*^^'"***  *^^        fee  or  on  allowance,  which  ia  to  be  taxed  in  the  costa  of  aiiit,  and  paid  by 

HxwxT  XT  jju.      the  party  caat.    If  he  be  an  attorney,  he  may  claim  a  fee  aa  for  profea- 

wuaos  XT  AIM,      n^Mial  aenricea,  or  be  allowed  a  remuneration  for  hia  aenricea,  to  be  paid 

in  either  caae,  by,  or  out  of  the  Ainda  of,  the  peraon  whom  he  repreaentg. 

The  plaintiffs  allege  that  their  store,  in  the  parish  of 
East  Feliciana,  was  broken  open  and  robbed,  in  the  month 
of  June,  1832,  of  five  hundred  dollars  worth  of  goods,  hy  a 
negro  man  slave,  named  **Big  Sam,**  belonging  to  the 
defendant  Wilson,  then  under  the  control,  and  in  the  charge 
of  one  TuberviUe,  his  overseer ;  and  charges  the  latter  vnth 
running  said  slave  beyond  the  limits  of  the  state,  and 
preventing  the  punishment  authorised  bylaw,  from  being 
inflicted  on  him;  that  they  have  sustained  damages  by 
the  abstraction  of  said  goods,  to  the  amount  of  two  hundred 
and  fifty  dollars,  and  defendants  have  forfeited  their  right  of 
abandoning  said  slave,  to  satisfy  said  demand,  and  have 
become  personally  liable  for  the  whole  amount  claimed,  for 
which  plaintiffs  pray  judgment. 

The  defendants  8eparate<l  in  their  answers ;  Wilson  by 
his  counsel,  pleaded  a  general  denial ;  denied  any  amicable 
demand  being  made,  and  relied  on  the  facts  and  matters  set 
up  in  the  answer  of  his  co-defendant. 

Tuberville  pleaded  a  general  denial,  and  that  he  was  only 
acting  as  the  agent  and  overseer  of  Wilson,  at  the  time  the 
alleged  theft  was  committed,  and  is  not  responsible  therefor ; 
that  the  plaintifis  charged  said  slave  with  the  theft,  at  the 
time,  and  one  of  them  was  permitted  to  punish  him,  until  he 
was  satisfied,  although  the  charge  proved  untrue.  He 
specially  denies  running  said  slave  off,  and  that  the  amount 
of  goods  charged  to  be  stolen,  is  unfounded. 

The  testimony  is  somewhat  contradictory.  Stolen  goods, 
proved  to  belong  to  plaintifis,  were  found  on  the  negro, 
which  were  estimated  at  something  near  two  hundred  and 
fifty  dollars. 

At  the  instance  of  the  plaintifii,  a  curator  ad  hoc  was 
appointed  to  defend  Wilson,  one  of  the  defendants,  who  was 
absent  from  the  state.    After  verdict  and  judgment   for 


OP  THE  STATE  OP  LOUISIANA.  7S 

the  defendanUi^  and  an  uosuoeetEiBfal  motion  for  a  new  trials  Wimbm  Dm. 
the  curator  ad  hoc  moYod  the  court,  to  allow  him  a  fee  of  "^^^"^  ^^^ 
twenty^fire  dollai%  ai  a  defeoaor  of  the  absent  defendant,  vmwm  n  mm^ 
The  court  ordered  this  sum  to  be  paid,  and  taxed  in  the  bill  of  wnmn  sr  aul 
costs,  against  the  plaintifiau    They  appealed. 

Eton,  for  the  appellants. 

The  judgment  of  the  District  Court  should  be  rerersed,  as 
being  contmry  to  law,  and  the  evidence  of  the  case. 

2.  The  plaintiffi  having  established  the  amount  of  goods 
stolen,  to  be  worth  two  hundred  and  fifty  dollars,  are  entitled 
to  judgment  for  that  sum,  and  their  costs. 

S.    The  district  judge  erred,  in  decremig  the  plaintiff 
to  pay  the  fee  of  twenty-five  dollars,  allowed  to  the  curator  ad  . 
Aoe,  appointed  to  defend  the  absent  defendant.    PmUalba 
ym.  PmOalba,  8  La.  tUpmU^  466. 

4  The  attention  of  the  court  is  particularly  solicited,  to 
the  aUoiwance  made  to  the  curator  ad  Aoc,  and  especially  the 
or^kr,  requhring  the  plaintifb  to  pay  it 

T.  O.  McTgmHi  emOita. 

Bidhtd^  J.f  delivered  the  opinion  of  the  court 

The  plaintiffs  in  this  case  complain,  that  their  store  was 
broken  open  by  a  slave  of  the  defendant,  Wilson,  and  goods, 
of  the  value  of  Ave  hundred  dollars,  stolen  from  them ;  and 
that  the  slave  was  conveyed  out  of  the  state  by  his  co- 
defendant  and  overseer,  so  that  they  were  unable  to  inflict  on 
hkn  the  penalty  <tf  the  law.  They  sue  to  recover  the  value 
<rf  the  stolen  goods,  and  two  hundred  and  fifty  dollars  damages. 

The  defendant,  Wilson,  being  an  absentee,  a  eurator  oA 

Jkoc   was  appointed   to  represent  him.    Both  d^ndants 

appeared  by  attorneys,  and  severed  in  their  answers.    The 

defefidant,  Wilson,  after  an  exception  to  the  right  of  one  of 

the  plaintiffs  to  sue,  without  showing  her  husband's  authority; 

which  has  been  waived,  ^eaded  the  general  issue,  and 

nnited  in  the  defence  made  by  Tuberviile,  his  co-defendant 

The  latter  ^eoded,  that  the  plaintiib,  according  to  dieir  own 

10 
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Wnnaur  Dm*,  showing,  had  HO  right  of  action  against  him,  as  the  overseer 

*^'^^^'^"^   of  his  co^efendant.     He  further,  denies  the  larceny,  but 

uwrr  vr  aim.  avers  that,  being  unwilling  to  screen  the  slave  charged  with 

wiuos  rr  aim.  the  offence  from  punishment,  he  oflfered  to  surrender  him  to' 

the  civil  authorities,  or  to  sufler  the  plaindflb  to  punish  him; 
and  that  be  was  pimished  severely,  and  the  plaintiffii  expressed 
themselves  satisfied.  He  denies  having  conveyed  the  negro 
out  of  the  state,  to  protect  him  from  prosecution. 

Under  this  state  of  the  pleadings^  the  case  was  submitted 
to  a  jury,  whose  verdict  was  in  &vor  of  the  defendants,  and 
the  plaintifib  appealed. 

The  evidence  shows,  that  the  store  has  been  fanSiAy 
entered,  and  some  goods  were  stolen ;  but  there  was  no  direct 
and  positive  proof  that  the  theft  was  committed  by  the 
defendants*  slave.    Some  articles  were  found  in  his  posses- 
sion on  search,  and  were  restored  to  the  plaintiffii  and  the 
slave  was  whipped  by  the  husband  of  one  of  the  plaintifib,  by 
permission  of -the  overseer.    There  is  no  legal  evidence  before 
the  court,  to  show  that  more  articles  were  stolen,  than  those 
which  are  proved  to  have  been  restored.    The  inventory 
wiiere  aiitiie  made  before  the  theft,  and  the  one  made  afterward%  were 
•tuieesof  aeaw  both  tx  porU;  nor  do  they  exhibit  specifically  any  articles. 
r**S!r  rf^Se  ^^  ^^"^  "°^  appear  whether  the  difference  of  two  hundred  and 
eountry,    who  fifty  dollars,  between  the  two  amounts,  results  from  a  diffisrent 
TerdTotmaUthe  Standard  of  appraisement,  or  from  a  diminished  quantity  of 
^I^dT^ith^^a'  go^^'    I^  appears  from  the  evidence,  that  the  slave  remained 
kiM>7i«<)K«of ^<i  on  the  plantation,  about  six  months  after  the  larceny  was 

eoDfldered  rnueh  committed. 

to"deS5te^*1S  -^  ^®  ^^^^  were  before  a  jury  of  the  country,  who,  ft<Mn 
tiMUti^^t ^ua  ^^^  knowledge  of  the  parties  and  witnesses,  were  much 
the  eoort,  which  morc  Competent  to  decide  between  the  parties^  than  we  can 
'ipeot  their  ver-  be ;  and,  although  public  policy  as  well  as  justice  requires^ 
JIUjL  ^I^'a-  ^^^^  owners  of  slaves  should  be  held  to  make  full  restitutio 
oiu  .in  law,  or  for  offcuces  Committed  by  them,  yet  we  are  bound  to  respect 
traryto^orwith-  a  verdict,  unless  clearly  erroneous  in  law,  or  manifestly 
o^egai    en-  ^^^^ary  to,  or  without  legal  evidence. 

In  a  salt  hj  a     The  Only  question  of  law  presented,  for  the  conridemtion  of 
Otaii^oflrtd^  ^®  ^^  ^^^  ^^^  ^^  ^^  informal  objection  to  the  admission 
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of  evidence,  to  prove  the  acts  and  declarations  of  the  husband  Wnmir  Dm*, 
of  one  of  the  plaintifis.  It  is  true,  he  is  not  shown  to  be  the  '^'^s^*  '^^ 
agent  of  the  firm,  but  as  the  husband  of  one  of  the  partners,  ■xwn  n  aim, 
it  is  shovm  that  he  took  an  active  part  in  searching  for  the  whjmv  n  als. 
stolen  prc^rty  with  the  consent  of  the  other  partner,  and  g«>d»  ^^Juna- 
inflicted  corporal  punishment  on  the  slave.  The  declarations  wife  is  a  party 
made  by  him  as  to  the  amount  lost,  correspond  with  those  SJ'did^oM 
made  bv  the  other  partner.    As  to  the  declaration  that  he  ?^  her  haaband 

*  ....  in  relatioa  tothe 

was  satisfied,  it  referred  to  the  punishment  inflicted  on  the  matters  in  con- 
slave.  He  must  be  regarded  as  representing  his  wife,  with  took  "a^  Lctiye 
the  consent  of  her  partners ;  and  his  acts  and  declarations,  g^  SJ^^w^*" 
aa  forming  a  part  of  the  res  gtsta.  atformingapart 

With  this  view  of  the  law  and  evidence,  we  should  affirm  He  maStit^ 
the  judgment  of  the  court,  if  it  had  condemned  the  plaintifis  SII^*^*^™^ 
to  pay  merely  the  ordinary  costs  of  suit.  But  the  court  mtinr  his  wife 
awarded  to  the  curator  ad  hoc  of  one  of  the  defendants,  of  her  partner, 
appointed  at  the  inception  of  the  suit,  a  fee  of  twenty-five  .TJ®  *^*^^ 
dollars,  and  adjudged  that  it  should  be  paid  by  the  plaintifis,  at  the  inatitation 
as  a  part  of  the  taxed  costs.  This  court  decided,  in  the  case  titled  to  a'fee^ 
of  Pontalba  w.  Pontalba,  that  a  curator  od  ^  is  not  entitled  ^oh^^u'^tThe 
to  a  fee.    2  La.  Reports.  466.     In  this  respect,  the  judgment  taxed  in  the  oosu 

,    ,  ^u        r  2  of  suit  and  paid 

below  must  be  reformed.  bythepaityMst 

Ifhebeanattot^ 
ncnr  he  mM' claim 

It  18^  therefore,  ordered,  adjudged  and  decreed,  that  the  ^  fee  m  for  pro- 
judgment  of  the  District  Court  be  avoided  and  reversed ;  and  ees,  or  be  aUow- 
proceeding  to  render  such  judgment  on  the  verdict  as  ought,  tionVvUsT^*^ 


in  our  opinion,  to  have  been  given  below,  it  is,  further,  eeajtobepaidin 

eiuier  oaaea  dt* 

adjudged  and  decreed,  that  the  plaintiffi*  suit  be  dismissed,  or  out  of  ^ 
and  that  they  pay  the  costs  of  suit,  except  the  curator's  fee ;  m^riMm  h^rel 
and  that  the  appellees  pay  the  costs  of  the  appeaL  preiento. 
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WstTsnir  DrsT. 


TTCKBR 


AfW^Ah  FROU  TBS  OOUftT  OF  TBS  TBII^P  JVPIdM.  DISTRICT*  TBII    iVPGIK 

or  TBI  BioBTB  r^wunno* 

Where  a  contract  is  entered  into,  while  the  part^  was  Kfamne  eoverl^  and 
some  act  is  shown  by  her,  to  have  taken  place  after  she  became  a  femme 
wU,  by  which  she  ratified  i^  it  will  be  binding  on  her. 

80  where  the  defendant  is  sued  on  her  note,  executed  while  a  femme  eooert^ 
for  pan  of  the  price  of  a  tract  of  land,  and  she  retains  possession  of  the 
land,  after  her  husband  died,  it  will  be  considered  a  ratification  of  the 
contract,  and  binding  on  her. 

This  action  is  founded  on  tb^  following  promiasory  note ; 

**  On  the  first  day  of  January,  1831,  ure,  or  either  of 
us,  promise  to  pay  to  Henry  Tucker  or  hearer,  the  sum  of  four 
hundred  and  fifty  dollars^  for  value  feceiyed,  this  26th  day  pf 
January,  1889.  •»  *«  Thomas  C  Black, " 

«  Dnicma  II  Liles. 

•IW^lMss,^  nark. 

«<  Robert  Wilson.  "^ 

The  plaintiff  is  the  minor  daughter  of  the  payee  of  the  note 
and  sues  the  defendant  Liles  alone,  by  her  curator  ad  litem 
John  S.  Gayle,  and  prays  judgment  agaiqst  the  defendant 
Like,  for  the  amouai  of  the  note,  and  interest 

The  defendant  admits  her  signature  to  the  note,  but  saya 
she  was  a  married  woman  at  the  time,  and  was  not  awure, 
that  she  was  incapable  of  contracting ;  but  she  now  dedarei, 
she  is  not  liable  m  law  to  pay  the  note  sued  on,  lu^ 

The  evidence  showeci,  that  the  defendant  was  the  wile 
of  one  Valentine  Liles,  at  the  time  she  signed  the  note ;  their 
marriage  was  proved  by  general  reputation ;  and  that  they 
lived  together  as  man  and  wife.  It  was  also  in  proof, 
that  Liles  the  husband,  died  about  the  11th  February,  1830. 
This  suit  was  brought,  filed  the  17th  January,  1831. 

Both  parties  gave  in  evidence,  the  record  of  a  suit  and 
judgment,  on  the  first  of  these  notes,  (being  similar  to  the  one 
sued  on,  and  given  for  the  first  instalment  of  a  tract  of  land,) 
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on  which  execQtion  iflsued,  wad  th€  land  sold  to  pay  the  WwwbuDwt, 
jadgment.  «.bs=ss:;==s«= 

The  defendant  did  not  plead  her  corerture  to  the  firat  note^       tvckw 
when  sued  on  it,  but  let  judgment  go  by  default. 

The  plaintiff  relied  on  a  ratification  of  this  contreu^t,  by  the 
defendant,  after  the  death  of  her  husband,  in  making  a 
partial  payment,  on  the  first  of  the  notes  given  for  the  land ; 
the  one  in  the  present  suit  being  for  the  second  instahnent. 
Th^eceipt  for  the  partial  payment  reads  thus :  ^  Received  on 
the  within  note,  two  hundred  and  twenty-five  dollars, 
January  19th,  1830.''  But  the  evidence  shows  that  Idles 
the  husband,  died  the  11th  February,  1830,  after  the  date  of 
this  payment 

The  Jury  returned  a  verdict  for  the  plaintifi^  for  the  whole 
amount  of  the  note,  with  interest,  upon  which  judgment 
was  rendered  accordingly.  After  an  unsuccessful  motion  for 
a  new  trial,  the  defendant  appealed. 

An  opinion  was  pronounced  in  this  case,  at  tfie  August 
tenn,  1832,  in  whioh  the  judgment  of  the  Distnct  Court  was 
affirmed    iSe<  Aeopmiofif^rMfdiriAX^Ae^^ 

This  oase  was  argued  at  the  August  term,  1838,  at  Baton. 
Rouge,  by  Mr.  Saiunders  for  the  plaintifl^  and  JUh  •dndrtm  lor 
the  defendant 

Mr.  Jtndrews,  of  counsel  for  the  defendant  and  appellant, 
applied  for  a  re-hearing. 

1.  That  the  court  has  fallen  into  an  error,  in  deciding 
that  although  plaintiff  was  Kfemme  covert  when  she  signed 
the  note,  she  ratified  the  contract,  by  making  a  partial 
payment  after  she  became  a  femmt  9oU,  The  testimony 
shows,  and  so  the  fact  is,  that  the  husband  died,  the  Uth 
February,  1830,  and  the  partial  payment  was  made  the  19th 
January,  1830,  preceding  his  death,  and  while  she  was  yet 
ft  finwM  covert 

2.  The  partial  payment  was  not  made  on  the  note  in  the 
praeentsuit 


1W. 
HAT  IT  ASM, 


80  CASES  IN  THE  SUPREME  COURT 

Witmor  DiBT.  rescission  <rf  the  prerious  order  of  forfeiture.   The  case,  there- 
*^y^»*>^   fore,  stands  as  if  no  forfeiture  had  been  decreed.    The 
fTATi        principal,  therefore,  being  now  in  custody,  the  court  considers 
that  the  bail  ought  to  be  discharged.^ 

The  defendants  pleaded  the  discharge,  and  had  judgment 
accordingly. 

jSnmof,  for  the  state. 

1.  The  record  shows^  that  the  bond  was  regularly  forfeited 
by  the  noo-appearance  of  the  principaL  The  state,  then, 
acquired  a  right  to  the  penalty,  which  could  not  be  divested 
except  by  its  consent    4  Black.  Commatf oriM,  253. 

2.  There  is  but  <me  mode  pointed  out  by  law  in  this  state, 
in  which  the  court  can  pronounce  on  a  bond  forfeited,  and 
which  prescribes  the  duty  of  the  court  in  pronouncing  judg- 
ment upon  the  motion  of  the  district  attorney.  1  Moreau^s 
Digest,  386. 

S.  The  record  of  the  court  aqma  shows  a  forfeiture  of  the 
bond.  The  securities,  then,  could  only  on  the  motion  of  the 
district  attorney  discharge  themselves^  by  proving  that  before 
the  fodeiture  their  principal  had  died,  cr  other  sufficient  cause* 

Ripley  and  Lawsanj  for  the  defendants. 

1.  The  proceedings  on  the  forfeiture  of  a  leoogaizance 
must  be  had  according  to  the  ordinary  forms  of  practice. 

a.  Wl^n  the  appellees  were  regularly  called,  and  foiled  to 
pioduce  the  prisoner,,  the  state  should  have  taken  a  defawh 
agiiiwt  then),  which,  after  the  legal  delay  and  proper  showing, 
would  have  matured  into  a  Saal  judgment  1  Mormu^e  Dig^t^ 

S.  The  judgment  of  forfoiiuce  should  have  been  sign^  by 
^i«dfe,to  miltitf  it  valid. 

Jlforli^  /.,  delivered  the  opinion  of  the  coart 
The  slate  k  appellant  kom.  a  judgment  which  rejects  its 
claim  to  the  penally  of  a  recognissance,  for  the  appearance  of 
a  person  charged  with  an  indictable  oflbnce. 
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The  record  shows,  the  accused  and  her  bail  were  called,  WxrrsBir  Din-, 
and  did  not  appear ;  that  the  court  extended  the  time  for   «^«fy»<»  >m4. 
bringing  the  body  of  the  defendant,  till  the  first  day  of  the         itatb 
ensuing  term;    that  during  that  time,  the  principal  was     hat  n  alb. 
surrendered,  tried  and  acquitted. 

Errcffs  in  the  rendition  of  the  judgment  are  assigned,  as 
fallows : 

1.  The  surrender  was  made  after  the  expiration  of  the 
time  allowed  at  common  law,  to  the  bail,  to  claim  an 
exoneraitar. 

2.  During  the  pending  of  the  proceedings,  by  notice  on 
the  part  of  the  state,  for  the  recovery  of  the  penalty,  and  after 
the  conUstaHo  UHs  was  formed,  the  court  was  without 
authority  to  entertain  a  motion  to  discharge  the  bail. 

5.  The  bail  was  discharged  on  motion,  and  without  issue  Forfeited  pen- 
joined,  while  the  state,  having  acquired  a  right  to  the  penalty,  ered  on  motion 
was  entitled  to  all  the  advantages  of  a  party  litigant  in  a  "^^^^f  ^ 

court  of  justice.  ple^Kng. 

4.  After  a  forfeiture  has  been  duly  entered,  it  cannot  be  reader  it  made 
set  aside  in  any  other  manner,  than  according  to  the  aet  of  ^^^^  ^SbS^ 

1818.  of  the  kw^  even 

after    forfeitore 

6.  Admitling  that  the  court  bad  the  right  of  extending  the  iiasbeen entered, 
time  for  the  surrender  of  the  principel,  the  bail  could  not  j^ait^if  of  it 
avail  themselves  of  the  extension  after  the  period  was  expired,  ^n^'^flte^ 

areentitli^tDbe 

it  has  appeared  to  us,  the  District  Court  did  not  err.  wh^  the 
Forfeited  penalties  are  recovered  on  motion,  without  the  for-  Edl^ttrfi^ 
mality  of  any  pleading.  The  surrender  of  the  accused  ^<^  judgment 
having  been  made,  the  state  having  availed  itself  of  it  by  of  the  ^feiteS 
trying  the  defendant,  who  was  acquitted,  and  this  being  SSt^'i^a^rt 
shown  before  judgment  was  awarded  for  the  state,  the  bail  ?*?,^,*?*M*» 

^      ^  '  bail  will  be  dift- 

were  entitled  to  their  discharge.  «hai^. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Distriot  Court  be  affirmed. 

11 
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WsfTXEv  Din*. 

AugVMt^  1834. 


i2remAx 


CKOrr. 


IITGHAM  VS.   CROFT. 


APPIAL    mOM   THE   COUftT  OF  THE   TRIED   JUDICIAL   DItTEICT. 


The  party  who  deni«ndi  a  new  trial,  on  the  groand  of  newlj  discoTered 
evidence,  since  the  trial,  moat  ihow,  not  only  due  diligence  before,  bot 
that  the  eridenoe  ia  competent  and  material. 

So  an  affidarit,  setting  forth,  that  certain  depositions  taken  in  another  foitt 
to  which  the  plaintiff  was  a  party,  bat  not  between  the  same  parties,  ii 
insufficient  to  obtain  a  new  trial,  on  the  groand  of  newly  discorered 
evidence. 

Where  a  witness  swears  from  hu  imprestiont^  that  a  fact  was  so  and  so,  it 
is  insufficient,  and  the  testimony  should  be  rejected. 

The  plea  of  the  general  issue,  and  the  plea  of  prescription,  tre  not 
inconsistent  with  each  other. 

The  possession  of  a  joint  note,  by  one  of  the  drawers,  with  a  reoeipt  of 
payment  by  the  holder  or  possessor  endorsed  on  it,  by  the  person  entitled 
toj'eceive  it,  is  primd  facie  evidence  of  the  liability  of  the  other  drtweri 
to  refund  one-half  of  the  note. 

The  plaintiff  alleges,  the  defendant  is  indebted  to  him,  in 
the  sum  of  two  thousand  four  hundred  and  fifty  dollars,  with 
interest  thereon,  at  the  rate  of  nine  per  cent,  per  annum,  from 
the  20th  day  of  April,  1826,  until  paid.  He  charges,  that 
the  defendant  became  so  indebted,  in  pursuance  of  an  agree- 
ment between  them,  to  take  up  a  note  of  one  James  A. 
Kirkland,  which  had  been  discounted  in  the  branch  bank 
of  Louisiana,  at  St.  Francisville,  upon  which  four  tbousaad, 
nine  hundred  dollars  was  due,  in  which  each  of  them 
were  to  pay  one-half  thereof.  He  alleges,  that  on  the 
20th  April,  1826,  he  paid  and  took  up  said  note,  and  that  the 
defendant,  in  pursuance  of  said  agreement  between  them, 
and  with  the  drawer,  (Kirkland,)  became  responsible  to  him 
for  the  one-half,  amounting  to  two  thousand,  four  hundred 
and  fifty  dollars. 

The  defendant  pleaded  a  general  denial  to  the  plaintiflTs 
demand,  and  prescription. 
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The  plaintiff  oflfered  in  evidence,  the  note  of  Kirkland,  Wssrsuf  Dist. 
mentioned  in  4he  petition,  which  had  on  it  the  cashier's   >^<g^«<>  '8^- 
receipt  and  certificate  endorsed,  that  it  was  only  for  four       utoham 
thousand  nine  hundred  dollars,  and  that  the  plaintiff  paid  it        groit. 
with  his  check,  dated  April  20th,  1826.     He  then  offered 
several  notes  and  drafts»in  evidence,  signed   by  himself 
and  the  defendant,  and  endorsed  by  the  latter,  which  had  been 
discounted  at  different  times,  to  raise  the  money  to  take  up 
Kirkland's  note,  and  which  notes  he  had  paid  off,  as  appeared 
by  receipts  endorsed  thereon,  to  him. 

The  testimony  failed  to  connect  the  notes  offered  in 
evidence,  with  the  agreement,  alleged  by  the  plaintiff  to 
have  been  entered  into  by  the  defendant,  to  pay  half  the  note 
of  four  thousand  nine  hundred  dollars  of  Eirkland,  which 
was  proved  to  have  been  taken  up  in  bank,  by  the  check  of 
Ingram. 

Several  of  the  UQtes  ofiered  in  evidence,  were  objected  to, 
and  bills  of  exception  taken  to  their  admission,  on  the 
ground  of  irrelevancy,  and  that  they  were  res  eater  aUos  acta. 

The  jury  returned  a  verdict  **far  the  defendoiU ; "  upon 
which  judgment  was  rendered  accordingly,  after  an  unauc 
cessful  effort  to  obtain  a  new  trial,  mainly  on  the  ground 
of  newly  discovered  evidence,  since  the  trial.  The  plaintiff 
appealed. 

LawBimf  for  the  plaintiff. 

Sndrews^  C(mtra, 

Buttardf  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  and  appellant  relies,  for  a  reversal  of  the 
judgment  of  the  District  Court,  on  various  grounds,  which 
we  proceed  to  notice  in  the  order  in  which  they  are  presented. 

I.  That  the  court  refused  to  grant  a  new  trial,  which  was 
asked  on  the  ground  of  newly  discovered  evidence. 

In  his  motion  for  a  new  trial,  the  plaintiff  set  forth,  as  one 
of  the  grounds,  that  he  had  discovered,  since  the  trial,  that 
the  answers  of  Cash,   Collins  and   Browden,    and    John 
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WiKRuui  Dm.  Stirling,  whose  depoeitioiM  were  taken  by  the  defendant  in 
•^"y^*  ''^'   the  case  of  himself  vi.  Kirkland  and  Lee  Hardesty,  syndic, 
uremAx       will  prove  and  establish  the  joint  undertaking,  and  equal 
cMKfT.        liabihty  of  plaintiff  and  defendant  for  Kirkland  to  the  bank. 
The  aflSdavit  in  support  of  his  motion,  in  reference  to  the 
above  ground,  sets  forth,  that  the  affiant  has  good  reason  to 
believe  that  the  facts  are  true  and  correct,  and  that  those 
facts  were  unknown  to  him,  although  he  had  used  every 
eflbrt  and  diligence  in  his  power,  to  procure  the  necesnury 
testimony ;  and,  in  support  of  his  affidavit,  he  annexes,  as  a 
part  of  it,  the  affidavit  of  William  Stewart,  one  of  the  wit- 
nesses, taken  in  the  case  above  referred  to ;  and  in  reference 
to  the  second  ground,  he  refers  to  the  record  in  the  same  ease. 
iiiemrtjwho      The  party  who  demands  a  new  trial,  on  account  of  new 
triT"  on^  "die  evidence  discovered  since  the  trial,  must  show,  not  only  due 
Suwered"*^en!^  ^"I'g®^^®  before,  but  that  t6e  evidence  is  competent  and 
denoc  uDce  the  material.     Admitting  that  the  affidavit  in  this  case,  is  suffi- 

tnal,  muflt  diow,     ,  ,.,.  .  1.11  .«  , 

not  only  due  di-  cient  as  to  diligence.  It  sets  forth,  the  new  evidence  to  be 
h^^  tK^^e^l  oflbred  on  a  second  trial,  to  be  certain  depositions  of  wit- 
denee  is  com-  oesses  taken  in  a  case  in  which  the  present  defendant  was 

petent  and   m*-     _    .  , 

teriid.  plamtifl^  but  not  between  the  same  parties.     It  is  clear,  that 

Span  affidavit,  those  depositions  could  not  be  read  in  evidence  on  the  new 

aettiiiff  forth  that  ^.,,  ,  i.ii.i  « 

oertaia  depou-  tnal,  because  they  are,  as  to  this  defendant,  ex  patie*  It 
toottJer^tait,  S  would  be  quite  nugatory  to  grant  a  new  trial,  in  order  to  let 
which  the  plain-  Jq  ncw  evidence,  which,  according  to  the  affidavit  itself, 

tiff  "was  a  piuty,  ... 

but  not  between  woujd  be  inadmissible.  We  cannot  look  at  the  depositions 
isMin^uentlto  ^  ascertain  what  effect  the  statements  of  the  witnesses 
S^^the'**''  *"d  ^^^^  probably  have,  but  the  party  must  be  confined  to  his 
of  newly  disco-  affidavit     But  it  is  said,  that  if  the  depositions  are  not  legal 

evidence,  the  witnesses  may  be  sworn  on  the  new  trial.  The 
affiant  does  not  allege  that  the  witnesses  are  material,  and 
that  he  had  used  due  diligence ;  nor  are  we  informed  whether 
their  attendance  could  be  procured.  The  party  is  presumed 
to  have  set  forth  his  whole  ground,  and  to  have  sworn  to  as 
much  as  his  conscience  would  permit  Having  confined 
himself  to  the  affidavits  or  depositicms  of  the  witnesses,  on  file 
in  another  case,  we  can  look  only  at  those  depositions  to 
ascertain,  whether  they  are  material  and  competent.     The 


Tered  evidence. 
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record  is  annexed  to  the  affidavit,  but  merely  to  exhibit  in  Wmtibk  Dm. 
extento  the  depoeitions  in  question,  and  the  affiant  does  not  ^^^'sn^^y  '^^4. 
allege  that  the  record  itself  is  the  evidence  which  he  has       imsrax 
discovered,  but  the  depositiiMis  of  the  witnesses  contained        cmorr. 
in  it. 

II.  The  appellant  farther  relies  on  a  bill  of  exception,     Where  a  wit- 

_  11-  i.ii'-.i  .  •.  .      neaa  8wear»  from 

taken  to  the  rulmg  of  the  district  judge,  m  rejectmg  certain  Ma  impretdmu, 
statements  of  a  witness  as  to  his  impressions.     The  witness  ^^so^^u^TiH^ 
had  been  called  on  by  plaintiff  to  write  a  note,  which  was  J?*"****!^  "*** 
afterwards  signed  by  both  parties.  He  says :  *'  The  impressicni  should  be  rejecir 
was  made  on  his  mind,  that  the  money  was  borrowed  to  take 
up  a  note  in  bank,  given  by  Ingram  and  Croft,  in  relation  to 
J.  A.  Kirkland ;  but  whether  he  received  this  impression  from 
plaintiff  when  he  asked  him  to  draw  the  note,  or  from  con- 
versations between  plaintiff  and  defendant,  in  his  presence, 
he  cannot  say.''    We  think,  the  court  did  not  err  in  rejecting 
these  statements.    Facts  alone  are  to  go  to  the  jury,  except 
in  certain  cases,  the  opinions  of  persons  skilled  in  certain 
trades  or  professions.     The  impressions  of  a  witness  are 
nothing  more,  than  the  hasty  conclusions  drawn  by  his  own 
mind,  from  certain  facts,  falling  under  his  observation.     The 
jmy  must  have  evidence  of  the  facts,  in  order  to  ascertain 
what  impression  they  will  make  on  their  minds.     Parties  are 
not  to  be  tried  by  the  witnesses,  but  by  the  jury. 

III.  It  is  further  contended,  that  the  judge  ought  to  have  The  plea  of 
charged  the  jury,  that  the  plea  of  prescription,  is  a  waiving  the  *d*Se*piea'of 
general  issue,  and  admitted  the  facts  as  aUeged.    We  are  of  preseriptioD,  are 

.    ,  ,  ,  ,  .  .  -  -    not   incoDUitent 

opmion,  that  the  two  fueas  are  not  mconnstent  with  each  witheaeh  other. 
other.  The  general  denial,  puts  at  issue  the  right  of  the 
party  to  recover;  and  the  plea  of  prescription  is  founded,  not 
exclusively  on  a  presumed  release  and  payment,  but  in  some 
measure,  from  pubhc  policy,  upon  the  negligence  of  the 
party  to  prosecute  his  right:  Interest  retpuMicce  tU  finie  eU 
UHum.  The  plea,  therefore,  of  the  general  denial,  and  the 
plea  of  prescription  may,  in  our  opinion,  well  stand  together. 
On  the  merits,  it  appears,  that  the  plaintiff's  right  of  action 
is  founded  on  the  alleged  promise  of  the  defendant,  to  be 
jointly  bound  with  him  to  d^charge  a  debt  due  by  Kirkland, 
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WinvBN  Dmt.  to  the  Bank  of  Louisiana,  which,  he  avers,  was  paid  entirely 
-^"S^^*  ^^*-    by  himself,    and  he  demands  of   the  defendant  one-half, 
isotuM       according  to  the  agreement. 

c^k.  Among  other  circumstancesgoingtosupporthispretensions, 

he  alleges,  that  the  parties  gave  their  joint  note  in  favor  of 

Kirkland,  for  two  thousand  dollars,  dated  April  28th,  1826, 

at  nine  months  after  date,  and  payable  at  the  counting-house 

•ion^f  m^ioint  ^'  Dicks,  Booker  &  Co.,  which  he  annexes  to  his  petition. 

note  hy  one  of  This  note  appears  to  have  been  endorsed  by  the  payee,  and  is 

a reoeipt^pav-  receipted  on  the  back  by  Dicks,  Booker  &  Co.,  as  having 

h<dder  or  m-  ^^^  P^^^  ^V  Charles  Ingram.     As  a  proof  of  the  transaction 

■««?o^f»dorKjd  itself,  we  think  the  possession  of  the  note  by  Ingram,  with 

son  entitled  to  the  receipt  of  the  holder  or  endorsee,  sufficient  to  show  primA 

plimT/ade  eTi-  fi^  ^^®  liability  of  Croft  to  refund  one«half  of  the  amount  of 

bUi^  ''^f'''  '^  ^^^^  °^^*     '^  ^^®  plaintiff  had  made  that  note  the  basis  of 

other  drawer,  to  his  action,  we  do  not  find  any  evidence  in  the  record  to 

of  ^e  noteT      i^^P^^  ^he  demand  for  one  thousand  dollars.     The  signature 

of  Dicks,  Booker  &,  Co.  was  proved  on  the  trial.  If  they  had 
been  sworn  as  witnesses,  they  could  not  have  been  permitted 
to  contradict  their  own  act  But  the  plaintiffdoesnot  sue 
on  that  note  as  a  single  transaction^  but  sets  it  forth  merely 
as  evidence,  to  show  a  contract  to  refund  a  larger  sum,  a  part 
of  which  was  paid  by  means  of  this  note.  It  was,  therefore, 
before  the  jury  as  a  circumstance,  from  which  they  were 
asked  by  the  plaintiff  to  infer,  that  the  defendant  had  pro- 
mised to  refund  to  him,  not  one-half  of  that  note,  but  one-half 
of  the  five  thousand  dollars,  paid  by  him  in  bank.  We  find  no 
evidence  in  the  record,  which  connects  the  two  transactions. 
The  tenor  of  that  note,  together  with  the  joint  affidavit  of  the 
parties  before  the  notary,  at  the  meeting  of  the  creditors  of 
Kirkland,  certainly  furnish  some  presumption  that  there  was 
an  understanding  and  agreement  between  the  parties,  as 
alleged  in  the  petition.  But  it  was  a  question  of  fact,  sub- 
mitted to  the  jury,  and  parties  are  bound  to  do  something 
more  than  render  their  case  probable.  In  reviewing  the. 
verdicts  of  juries,  we  have  uniformly  acted  on  the  principle, 
not  to  disturb  a  verdict,  unless  clearly  contrary  to  law  and 
evidence.     In  this  case,  the  engagement  of  the  defendant  to 
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I.ILE8  VS.   BHODS8. 

APPEAL    PROM   THE   COOBT    OF  THE   THIRD  JUDICIAL   DimiCT,  THE   JVDOB 

TBEREOF   PRESIDMO 

Where  the  co&dact  of  a  bidder  and  purchaier  at  sherifTs  sale,  it  of  each  a 
character  a4  to  prevent  competition  in  bidding,  and  deprive  the  owner  of 
a  higher  price  for  his  property  than  would  otherwise  have  been  obtained, 
the  owner  may  have  the  sale  annulled,  and  such  damages  awarded  as  a 
jury  may  aswss  to  be  reasonably  sustained. 

Where  the  sale  made  by  a  sheriff  is  rescinded  on  account  of  the  improper 
and  illegal  conduct  of  the  buyer  at  the  time  of  sale,  the  owner  must 
refund  the  price  which  was  paid. 

But  where  the  owner  of  land,  sold  at  sheriff's  sale,  obtains  a  reecisfion  of  the 
sale  with  damages  against  the  purchaser,  the  latter  may  go  in  compen- 
sation of  the  price  which  is  to  be  refunded  to  the  purchaser. 

The  plaintiff  alleges,  she  purchased  a  tract  of  land  with 
one  T.  C.  Black,    for  one  thoii.«and  eight  hundred  dollars. 


refund  one-half  of  the  debt  paid  in  bank,  is  not  bo  clearly  Wamms  Dist. 
made  out  as  to  authorise  us  to  set  aside  the  verdict.  But,  •^*'^^*^  ^^^' 
at  the  same  time,  justice,  in  our  opinion,  requires  that  the 
judgment  should  be  so  expressed,  as  not  to  bar  the  plaintiff's 
right  in  a  separate  suit,  to  demand  one-half  of  the  amount 
paid  by  him  to  Dicks,  Bodcer  &  Co.,  in  discharge  of  the  jcmt 
note  of  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs; 
reserving,  however,  to  the  plaintiff  his  right,  if  any  he  have, 
to  claim  of  the  defendant  the  reimbursement  of  one-half  of 
their  joint  liote  of  the  8th  of  Aprfl,  1826. 


Vi« 


88  CASES  IN  THE  SUPREME  COURT 

Wmwiir  0itT.  payable  in  four  annual  instalments  of  four  hundred  and  fiftjr 
'^"i^^*^  '*^    dollars  each,  for  which  they  gave  their  joint  and  several  notes. 
u^»         When  the  first  note  became  due,  in  18S0,  she  paid  her  half 
thereof,  (two  hundred  and  twehty-five  dollars,)  but  Black 
fidling  to  pay  his,  judgment  was  obtained,  and  execution 
levied  on  the  land.    The  plaintiff  alleges,  the  defendant 
(who  is  her  son-in-law,)  promised  and  pretended  to  act  as 
her  agent,  when  the  land  seized,  was  to  be  sold,  and  to  buy 
it  in ;  that  he  appeared  at  the  sale»  and  so  gave  it  out  to  the 
by-standers^  but  that  when  the  sale  came  on,  he  acted  in 
fraud,  and  fetlsely  pretended  to  bid  it  in,  prevented  others 
ftom  bidding  the  value  of  the  land,  and  bid  it  in  for  himself 
at  a  very  reduced  price.    That  in  order  to  carry  on  his  fraud 
and  misrepresentation,  he  bid  off  the  land  in  her  name, 
for  twenty-eight  dollars  less  than  a  fourth  of  its  value,  and  the 
sheriff  made  his  return  on  the  execution,  that  he  had  sold  the 
land  to  the  plaintifi^  and  a  twelve  months  bond  prepared,  for 
her  to  sign  as  principal,  and  by  defendant  as  her  surety ; 
that  defendant,  the  better  to  carry  on  his  deception,  told  the 
sheriff  that  plaintiff  refused  to  sign  the  bond,  and  procured 
another  to  be  made  out,  and  signed  by  himself  as  purchaser ; 
that  defendant  turned  her  out  of  possession,  forcibly,  in  virtue 
of  this  pretended  sale  and  purchase  by  him,  and  retains  and 
claims  the  land  as  his  own.    She  alleges,  that  this  pretended 
sale  is  a  nullity,  for  the  causes  stated,  and  others  that,  will 
appear ;  and  that  there  was  no  legal  advertisement  of  sale, 
and  no  written  notice  of  seizure,  as  the  law  requires ;  no 
adjudication  of  the  property  was   made   to  defendant,    it 
being  actually  made  to  the  plaintiff,  but  owing  to  defendant's 
fraud  and  misrepresentation,  he  obtained  the  sale  to  himself 
at  less  than  one-fourth  part  of  its  value ;  she  further  alleges, 
that  defendant,  by  a  similar  fraud,  has  obtained  the  possession 
of  nine  slaves,  one  of  whom  died  in  his  possession,  and  has 
retained  possession  thereof,  from  8d  May,  16S1,  until  Decem- 
ber,  1832.     That  their  services  are  worth  one  thousand 
dollars;  and  that  she  has  sustained    two   thousand    four 
hundred  dollars  in  damages,  &c.    She  prays  judgment  for 
the  delivery  to  her  of  the  land,  and  that  the  sale  thereof,  be 
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cancelled  and  annulled,  and  that  she  have  judgment  for  one  wmvu  Dm-, 
thousand  dollars,  the  price  of  the  hire  of  her  slaves,  and   ■^^Hy«»^»  '^^- 
damages.  uua 

The  defendant  pleaded  a  general  denial. 

The  evidence  of  the  plaintiff  showed  the  facts,  which  she 
alleged  to  be  in  substance  as  set  forth  by  her.  The  jury 
returned  a  verdict  in  her  favor,  annulling  the  sale,  and 
restoring  to  her  the  land  in  question,  and  two  hundred  dollars 
in  damages ;  from  judgment  rendered  thereon,  the  defendant 
appealed. 

AfkdrewSy  for  the  plaintiff. 

1.  It  is  objected,  that  the  plaintiff  shows  no  title.  She  sets 
up  an  absolute  title  to  the  land,  and  the  defendant  claims  it 
under  her  title,  bought  at  sheriff's  sale,  and  cannot  attack  it. 
2  La.  ReporU^  209. 

2.  The  judgment  of  the  court  is  not  for  more  than  is 
claimed ;  it  annuls  the  sale,  restores  the  land,  and  decrees 
damages  for  its  illegal  detention,  &c.,  which  is  all  we  ask. 
The  laws  give  us  possession,  when  the  land  is  decreed  to 
belong  to  the  plaintif]^  even  if  the  verdict  had  been  silent 
in  that  matter.     C.  JV.  628,  630,  631,  632,  633. 

3.  The  amount  of  damages  recovered,  are  [H'oved,  and  are 
partly  in  lieu  of  rents. 

SaunderSf  corUra. 

1.  The  plaintiff  has  diiown  no  title  to  the  land,  the  sale 
of  which  is  sought  to  be  rescinded. 

2.  The  judgment  of  the  court  is  for  more  than  is  demanded 
in  the  petition,  as  given  by  the  verdict  of  the  jury.  He 
prays  for  a  rescission  of  the  sale  and  damages ;  the  judgment 
rescinds  the  sale,  gives  damages,  and  decrees  the  land  to  be 
the  property  of  the  plaintifi^  and  orders  a  writ  of  possession. 

3.  The  amount  of  damages  is  ccwitrary  to  law,  and  the 
evidence  of  the  case. 

4.  The  judgment  and  verdict  are,  therefore,  contrary 
to  law,  and  ought  to  be  reversed. 

12 


vt. 
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Wnmnr  Dnr.      Moihfgwn,  /.,  delWered  the  opiiiioii  of  the  eourt. 

,^m<,  t»34.  Thig  gujt  is  brought  to  annul  a  sale  of  a  certain  tract  of 
"!•«  land,  which  was  sold  by  the  sheriff  of  East  Feliciana, 
to  satisfy  a  judgment,  which  had  been  obtained  against  the 
plaintiff,  at  the  suit  of  Sarah  Tucker,  and  also  to  recover 
damages,  and  the  price  of  certain  slaves,  alleged  to  be  the 
property  of  the  plaintiff. 

The  cause  was  tried  by  a  jury  in  the  court  below,  who  found 
a  verdict  for  the  plaintiff,  and  assessed  her  damages  at 
two  hundred  dollars.  On  this  verdict,  the  court  decreed  4he 
sheriff's  deed  to  be  cancelled  and  annulled,  ordered  the 
plaintiff  to  be  put  in  possession  of  the  land  in  dispute,  and  the 
recovery  of  the  damages  assessed,  &c.  From  this  judgment 
the  defendant  appealed. 

The  evidence  of  the  case  shows,  that  the  land  now  in 
contest,  was  seized  under  an  execution,  which  issued  on  the 
judgment  obtained  1^  Tucker  vs.  Liles,  (as  above  stated,) 
that  on  the  first  exposure  to  sale,  it  did  not  produce  in  cash, 
the  sum  required  l^  law,  and  that  it  was  afterwards  offered 
for  sate  at  a  eredit  of  twelve  months,  when  Rhodes  the 
>  defendant  bid  for  it.  Previous  to  bidding,  he  declared  to 
several  persons,  that  he  intended  to  bid  for  the  defendant 
in  execution.  This  information  he  communicated  to  a  certain 
person,  who  appeared  as  a  witness  in  the  present  suit,  and 
testifies  that  his  intention  was  to  bid,  and  would  have  given 
more  for  the  property,  than  the  siun  for  which  it  was  struck  off 
40  Rkodes,  except  for  his  belief,  that  the  latter  was  really 
bidding  for  Liles,  on  whom  he  did  not  wish  to  enhance 
its  value,  as  Ae  was  the  defendant  in  execution,  and  owner. 
The  sheriff  was  also  told  by  the  defendant,  that  he  bid  as 
agent  for  the  present  fdaintiff :  and  it  appears  by  his  return 
fin  the  execution,  that  it  was  adjudicated  to  her.  Bhe 
however  refused  to  give  the  bond  required  by  law,  in  cases 
/o(  sheriffs'  edes  on  a  credit ;  and  the  officer  conveyed  the  land 
to  the  defendant,  who  executed  his  bond  to  secure  the  price 
jot  adjudicajtion,  obtained  possession  of  the  property  adjudica- 
ted, and  finally  paid  the  price. 
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There  are   mrtaialy   inregolarUies   in   the   proceediiigs  Wmua  Dmt. 
of  the  sherifl^    as  above   stated.    Whether  these  irregife-  -^"g*^  iss^ 
larities    would,     without    the    additiofial    circumstances        uli» 
disclosed,  afford  good  grounds  to  annul  the  sale,  is  a  question       mrmrt 
which  we  deem  it  unnecessary  to  settle  on  the  present      where    the 
occasion.  The  conduct  of  the  defendant,  whether  the  motives  SS^^^^^I 
which  led  him  to  act  as  he  did,  were  honest  or  fraudulent,  •«'  »t  aheniTa 
certainly  caused  great  prejudice  to  the  plaintiff,  by  preventing  a  oh«i«cter  u  to 
other  bidders  from  giving  a  greater  price  for  her  property,  Sti^nbwSS^ 
then  about  to  be  disposed  of,  according  to  the  rie^or  and  *^^  deiurive  the 

,.  .         ^,  '^  '  ®  ®  owner  of  a  high- 

formalities  of  law.  er  pnee  for  his 

We  conclude,  that  there  is  no  error  in  the  verdict  and  wwSd^erSuc 
judgment  of  the  court  below.  It  would,  however,  produce  in-  JjIL  a^**  ^^ 
justice  to  the  defendant,  to  allow  the  plaintiff  to  obtain,  er  may  hare  the 
possession  of  the  land,  without  refunding  to  him  the  price  taeh^'^dammt 
actually  by  him  paid  for  it,  and  which  was  appropriated  to  the  »^"^«^  «■ » JJ- 
extinguishment  of  the  plamtiff's  debt.  The  sum  paid,  ^  .  reasonably 
appears  to  be  two  hundred  and  ninety-seven  dollars,  ninety-  ^ 
four  cents.  The  payment  was  made  on  the  14th  of  Novem-  sale  made  by  a 
ber,  18S1.  Now,  as  the  sale  is  rescinded,  the  defendant  must  ^^^"i^SSIt 
recover  this  amount  with  legal  interest.  The  judgment  ^i*^,'™?"*^*'' 
which  annuls  the  sheriff's  sale,  and  orders  restoration  of  ductof  t^bayer 
the  property,  seems  to  have  been  pronounced  about  the  20th  Iiief^Uie**™^er 
of  April,  18S3.     The  interest  which  had  accrued  at  this  time,  "?«*  ^^  ^^ 

.  ,  11  .   1        A  1.  pnce  which  was 

IS  mneteen  dollars,  eighty-five  cents,  making  an  aggregate  paid. 
of  three  hundred  and  seventeen  dollars,  seventy-nine  cepts.     ^^^T!}^'!^^ 
The  two  hundred  dollars  damages,  assessed  to  the  plaintiff  in  sold  at  shenflpi 
the  present  suit,  ought  to  be  allowed  in  compenaaiion  of  S^'J^^f *iE 
the  amount  due  to  the  defendant,  which  leaves,  a  balance  ol  ^^  ^^H'  ^^^ 

-         .  ,  .,  '        ges  against   the 

one  hundred  and  seventeen  dollars,  seventy-nme.  cents.  purchaser,    the 

<  latter  may  go  in 

compensation  of 

U  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ?*!  ^^  7^^ 

%    ^-      •Anv/»  ,  18  to  be  refunded 

judgment  of  the  District  Court  be  amrmed ;  and  it  is  fwther  to  the  purcha- 
ordered,  adjudged  and  decreed,  that  no  executi<m  or  writ  of  ^^' 
possession  shall  issue  in  this  case,  until  the  plaintiff  and 
appellee,  sliall  have  paid  to  the  defendant  und.  apjpellant, 
the  sum  of  one  hundred  and  aeventeeu  dollars,  Beveuty-nine 
cents,  or  shall  de|)Qsit  (his  amount  with  the  clerk  of  the 
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WvnRvDiiT.  District  Court,  for  the  parish  of  East  Feliciana,  and  for 
*^Hgw^  "3i.   ^jj^  yg^  ^f  the  defendant     It  is  further  ordered,  that  the 

wiLUAMM     appellant  pay  the  costs  of  this  appeal. 

V9, 


WUXIAMB  VS.   BETUANT. 

4PPBAL  FROM   THS  OOUftT    OW    TBI    TBIKD    JUDICIAL    DISTRICT. 

A  peremptory  exception  maj  be  pleaded,  after  the  cause  has  Veen  remanded 
for  a  now  trial. 

According  to  the  420th  Article  of  the  Code  of  Practice,  an  amendment  of 
the  answer  after  iitue  jwud^  may  be  made  by  adding  new  exceptions, 
provided  they  be  not  of  the  dilatory  kind. 

So  in  an  action  for  the  recoyery  of  rent,  on  the  lessee's  holding  over,  after 
the  case  has  been  remanded,  he  may  oppose  the  exception,  that  after  the 
expiration  of  the  lease,  he  tendered  the  possession  of  the  premises. 

A  new  trial  will  not  be  granted  on  the  allegation  that  the  rerdict  is  contra- 
ry to  law  and  evidence,  when  on  an  examination  of  the  evidence,  it  does 
net  appear  the  jory  were  clearly  wrong. 

This  'is  an  action  founded  on  a  written  obligation 
of  the  defendant,  to  pay  the  plaintiff  three  hundred  dollars, 
for  the  rent  of  two  plantations,  for  one  year,  ending  in 
January,  1829,  in  which  the  obligor  bound  himself  "to 
take  the  most  particular  care  of  all  the  improvements, 
and  return  the  rented  premises  under  a  good  and  lawful 

fence.  ** 

The  plaintiff  charges  the  defendant  with  holding  over, 
and  not  paying  the  rent  for  the  year,  ending  in  January,  1889, 
and  doing  great  damage  to  the  premises,  for  which  he  claims 
three  hundred  dollars,  the  price  of  his  rent,  and  ten  thousand 
dollars  in  damages,  for  the  injuries,  dilapidations,  &c.,  caused 
by  his  misconduct  to  the  lands  and  improvements. 
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T*. 


The  defendant  admitted  his  signature  to  the  instnnnent  wwmma  Dvat. 
sued  on,  but  {beaded  a  general  denial,  and  negatived  every   -^"y*^'  ''^ 
other  allegation  in  the  petition.  wiluaxs 

He  next  interposed  the  plea  of  res  judieata  to  all  that  part 
of  the  plaintiff's  demand,  which  charges  him  with  damages 
for  the  ruinous  and  dilapidated  state  of  the  premises,  &c. ; 
that  all  these  matters  have  been  adjudged,  in  a  former 
suit  between  the  parties. 

In  an  amended  answer,  the  defendant  averred,  he  had 
delivered  up  the  premises,  at  the  end  of  the  year,  which  were 
received  by  the  plaintiff.  This  amendment  was  objected  to 
by  the  plaintiff's  counsel,  but  overruled  and  admitted. 

Upon  these  pleadings,  the  parties  went  to  trial. 

The  plaintifi^s  attorney  offered  in  evidence,  the  testimony 
of  Vincent  Vaughan,  residing  in  the  state  of  Alabama,  and 
Mrs.  R.  Cooney,  of  the  parish  of  East  FeUciana,  which  testi- 
mony had  been  taken  down  by  the  clerk,  on  the  trial  of 
another  suit  between  the  same  parties,  for  the  first  year's  rent, 
and  damages  done  to  the  leased  premises,  which  suit  and 
judgment  therein,  was  unappealed  from ;  the  defendant's 
counsel  objected  to  the  reading  of  this  testimony,  because  it 
was  not  the  best  of  which  the  nature  of  the  case  admitted ; 
that  the  testimony  of  these  witnesses,  taken  in  the  present 
suit,  would  be  better  than  that  in  the  former,  &c.  The  court 
overruled  the  objections,  admitted  the  testimony,  and  a  bill  of 
exceptions  was  taken  to  the  decision. 

The  defendant  then  offered  in  evidence,  the  record  of  the 
suit  and  judgment,  for  the  first  year's  rent,  and  one  hundred 
and  fifty  dollars  in  damages,  for  injuries  and  damages,  which 
was  pleaded  as  reajudkaUL 

The  cause  was  submitted  to  a  jury,  on  the  evidence 
adduced  by  the  parties,  who  found  a  verdict  for  the  defendant ; 
from  the  judgment  rendered  thereon,  after  an  unsuccessful 
attempt  for  a  new  trial,  the  plaintiff  appealed. 

[This  case  was  formerly  before  this  court,  at  the  May  term, 
1830,  in  the  Eastern  District.    See  1  La.  Reports^  315.] 

Turner,  for  the  plaintiff. 
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WMTimyDwT.      1.  The  objection  made,   to   the  defendant's   amended 
*^  *  answer,  averring  deliveiy  of  the  premises,  at  the  end  of  the 

^^^^^^      first  year,  ought  to  have  been  sustained,  as  the  amendment 
mwfiuMj,      changed  the  issue,  &c. 

2.  The  motion  for  a  new  trial,  was  improperly  overruled. 
S.  The  plaintiff  is  entitled  to  a  judgment,    upon  the 
evidence  adduced  in  the  cause,  for  the  rent  of  the  premises^ 
held  over  by  defendant,  and  to  damages ;  the  testimony  fully 
and  clearly  establishes  the  allegations  in  the  petition. 

BvUardy  J.,  delivered  the  Ofunion  of  the  court. 

This  case  was  before  the  court,  on  appeal,  at  a  former 
term.  1.  La.  ReparUf  Sl£.  The  judgment  in  favor  of  the 
defendant  was  then  reversed,  and  the  cause,  remanded  for  a 
new  trial.  One  of  the  points  then  made  by  the  plaintiff^s 
counsel  was,  that  evidence  to  prove  an  offer,  to  surrender  the 
rented  land  to  the  proprietor,  was  inadmissible,  unless  such 
A  perempto-  offer  was  pleaded.     In  this  position  he  was  sustained  by  this 

ry  exception  mar  _^,--a 
he  pleiided  •fter  ^"'^^• 

Uie   eaiiae   hu      On  the  day  fixed  for  the  new  trial,  in  the  District  Court, 

been    FcnuuDdeG 

for  a  new  trial,  the  defendant  obtained  leave  to  amend  his  answer,  and,  in 
^^J®**^^  *°  his  amended  answer,  sets  up  the  exception,  that  after  the 
Code  of  Pnetice  expiration  of  the  lease,  he  tendered  possession  of  the  premises 
the^n^er^^fter  to  the  plaintiff,  and  that  he  received  the  place,  and  retained 
bT^r^™-  possession  by  himself  or  his  tenants.  The  filing  of  this 
ding  new  ezoep-  exception  was  opposed  by  the  plaintiff's  counsel,  on  the 
ti^'benotofthe  grouuds,  Ist,  that  it  came  too  late,  and  Sdly,  that  it  changed 
diUtcnrjrkind.     ^y^^  isBue  between  the  parties.     A  bill  of  exceptions  was 

Soinanaotion 

lor  the  recoteiy  taken,  and  is  now  relied  on  as  one  of  the  grounds  for  revers- 
r4a^  i^di^g  ^^S  ^^^  judgment,  rendered  on  the  second  trial.  The 
^'^^ba'^n**^  exception  was  in  our  opinion  peremptory,  and  might  well  be 
manded,  he  may  pleaded  at  that  Stage  of  the  proceedings.  The  420th  article 
oqptionthata^r  of  the  Code  of  Practice,  authorises  an  amendment  of  the 
^^i^e^^^ten^  answer  after  issqe  joined,  by  adding  new  exceptions,  provided 
dered  the  pos-  they  be  not  of  the  dilatory  kind.  This  is  certainly  not 
t«^K8.        ^  a  dilatory  exception.     It  goes  to  extinguish  the  action  of  the 
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{riaintiflr.     If  the  other  party  was  taken  by  surprise,  it  would  WMmii  Dist. 
have  justified  a  further  delay,  in  procuring  evidence  to  rebut,   >^y<*<,  i83^« 
but  he  chose  not  to  ask  that  indulgence,  but  went  into  trial.  sm. 

The  appellant  contends,  that  a  new  trial  should  have  been      vavwoan 
granted,  on  the  grounds  stated  by  him  in  his  motion,  for  that       "  ^"* 
purpose ;  that  the  verdict  was  clearly  contrary  to  law  and  ^^  ^^^  ^^ 
evidence.    On  an  examination  of  the  evidence,  which  comes  ^^.  ^  ^  *^^^ 

.      .  ,  ,  ,    ,  ,  ,      .  8»t>on   that  the 

up  m  the  record,  we  are  not  enabled  to  say,  that  the  jury  was  verdict  itoontn- 
80  clearly  wrong,  as  to  authorise  us  to  disturb  the  verdict.        itooet^h^*on 

an    examination 
.  of  the  evidenoe, 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the  it  does  no/  ap- 
judgment  of  the  District  Court  be  affirmed,  with  costs.  S^      ci Juiy 

wrong. 


BELL  V8,   KORWOOD,   ADMINISTBATOR^  fcc 

APFKAL   FftOM   THS   COURT   OF   PROBATKS,   FOR   THE   FARXSa   OF    BAST 

FSL10IANA. 

In  Rn  action  on  an  account  current,  founded  on  a  long  course  of  commercial 
transactions  between  the  partie39  in  which  payments  are  chared  for 
sums  paid  to  take  up  drafts  accepted  by  the  plaintiiF,  the  possession 
of  the  draft  bj  the  acceptor,  is  primd  facie  evidence  of  the  payments 
diarged  in  the  account,  and  may  be  given  in  evidence  in  support  of  such 
Items  in  the  general  account. 

Tlie  rule,  that  an  acceptor  of  a  bill  is  bound  to  show,  not  only  the  drawing 
and  acceptance  of  the  bill  and  its  payment,  but  that  it  was  put  in  circula- 
tion after  acceptance,  and  that  the  drawer  had  no  fbnds  in  his  hands, 
applies  only  to  cases  where  the  acceptor  declares  upon  a  bill  of  exchange 
against  the  drawer. 
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WisTxmH  DisT.  Where  drafU  are  charfed  in  an  account  current  as  paid  to  6i«iy,  and  those 

«^'y»^  t834.  offered  in  evidence  arc  payable  to  Grajf^  if  the  amount!  and  datea  of  the 

BILL  drafts  correspond  with  those  charged   in   the  account,  they  will  be 

iroawooD  received  in  evidence. 

ET  AU. 

A  letter  of  guarantee  must  be  construed  strictly  to  chai^  the  guarantor : 
so  where  A  recommended  B  to  the  credit  of  C,  and  the  latter  made  the 
advance  to  B  and  D,  as  a  firm,  on  the  faith  of  the  guarantee :  Held  that 
the  guarantor  is  not  bound  thereby. 

The  testimony  of  one  witness  to  a  signature,'  who  swears  he  saw  the  party 
sign,  and  whose  credibility  is  not  impeached,  will  not  be  woalidaUd  by 
the  negative  statements  on  oath  of  two  witnesses,  made  on  a  comparison 
of  handwriting  of  the  party,  and  his  signature  to  documents  on  file  in 
the  suit. 

Where  the  amount  of  a  debt,  or  an  agreement  to  pay  money,  exceeds  the 
sum  of  five  hundred  dollars,  the  testimony  of  one  witness  alone  is 
insufficient  to  prove  such  debt  or  demand. 

Accounts  and  letters  relative  to  sales  made  by  the  plaintiff,  and  rendered 
to  the  defendant  anterior  to  the  date  of  the  first  item  of  the  account  sued 
no,  are  admissible  in  evidence,  because  it  may  also  be  shown  that  a 
subsequent  settlement  took  place,  and  the  monejrs  arising  from  sooh 
sales  were  accounted  for. 

The  re-possession  of  a  note  once  specially  endorsed  by  the  payee,  is  not 
evidence  of  title  to  it,  but  that  it  is,  if  the  transfer  is  made  in  blank. 

Parole  evidence,  to  prove  an  agreement  to  pay  interest  at  ten  per  cent.,  is 
clearly  illegal  and  inadmissible. 

This  is  an  action  to  recover  the  balance  of  a  mercantile 
account  by  the  plaintifl^  who  was  a  commission  merchant  in 
New-Orleans,  against  the  defendant,  as  administrator  of  the 
succession  of  Abel  T.  Norwood,  deceased,  in  which  the 
former  claims  a  balance  of  five  thousand  four  hundred  and 
seventy-one  dollars  and  thirty-one  cents,  for  moneys  ad- 
vanced, services  rendered  as  commission  merchant,  for  cash 
paid  on  acceptances,  commissions,  guarantees,  cash  laid  out 
.  and  expended  for  the  use  of  the  deceased,  for  goods,  wares 
and  merchandise  furnished  him  at  sundry  times,  between  the 
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td  day  (^  Jane,  18S1,  and  24th  day  of  June,  1832,  according  Wmm  Oml 
to  the  general  account  current  annexed.  -A«fiM«,  lUL, 

The  plaintiff  specially  charges  as  items  in  said  account : 
That  the  said  Norwood,  deceased,  executed  his  note  on  the  wmK\ 
2l6t  December,  1831,  payable  twelve  months  after  date,  at 
the  counting-house  of  plaintiff  in  New-Orleans,  for  three 
thousand  dollars,  which  was  duly  protested  for  non-payment; 
and  on  the  15th  May,  1 832,  the  deceased  executed  another 
note,  payable  four  months  after  date,  for  one  thousand  four 
hundred  dollars,  at  New-Orleans,  also  protested,  &.c. ;  that 
at  the  special  instance  and  request  of  the  deceased,  and 
under  his  guarantee,  he  accepted  and  paid  two  drafts  of 
Messrs.  Hardesty  &  Neill,  one  for  two  hundred  and  twenty- 
three  dollars  and  eighty-six  cents,  the  other  for  eight  hundred 
and  forty-three  d<^lars  and  fifty<4hree  cents,  which,  with 
interest  and  commissions  amounts  to  the  sum  of  one  thousand 
and  ninety-six  dollars  and  seventy-nine  cents,  and  which  the 
estate  of  the  deceased  is  liable  for.  He  pmys  judgment  for 
the  said  sum  as  exhibited  to  be  due  by  the  account  rendered, 
<yf  five  thousand  four  hundred  and  seventy-one  doUars  and 
ihirty-^ne  cents,  with  interest  and  costs. 

The  administrator  pleaded  a  general  denial,  and  put  the 
plaintiff  on  the  proof  of  every  item  and  allegation  in  the 
petition  and  account. 

Harveyy  witness  for  plaintifl^  states  that  he  examined 
the  account  sued  on,  item  by  item,  and  finds  it  correct; 
that  the  balance  charged  to  be  due,  is  really  due ;  that  the 
note  of  one  thousand  four  hundred  dollars  in  said  account 
was  signed  by  the  deceased  in  witneei^s  presence ;  that  the 
plaintiff  endiM'sed  the  other  notes,  and  paid  them ;  and  he 
believes  they  were  given  to  enable  Norwood  to  raise  money 
on  them.  The  notes  and  drafts  mentioned  in  the  account, 
were  then  produced,  and  their  signatures  proved.  The  two 
drafts  of  Hardesty  &  Ndll  were  contested,  on  the  ground 
that  the  deceased  had  never  been  not^ed  that  the  plaintiff 
had  accepted  his  recommendation  to  advance  them  credit  or 

13 
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Wwnna  Dm.  money ;  and  that  his  undertaking  was  not  complete.    The 
*^'y**'»  **^'   letter  of  credit  is  as  follows : 

BB 

«  Mr.  Saml.  C.  Bell-'' 

"  Sir:  Any  thing  you  can  do  for  the  bearer,  Maj.  S.  W. 
NeiU,  whom  I  hereby  introduce  as  my  friend,  will  be  done 
for  me,  he  being  a  merchant  in  Clinton.** 

« I  am,  fcc." 

"A..T.  Norwood." 
"P.  S.  If  you  should  accept  for  Mr.  NeiU  for  $1000, 1  wUl 
be  bound  by  this  note.'*  "  I  am,  &c.** 

«A.  T.  Norwood." 

The  parties  introduced  documentary  evidence  on  both 
sides,  to  show  the  state  of  the  respective  accounts  of  the 
plaintiff  and  the  deceased,  and  after  an  examination  of  all  the 
evidence  submitted,  the  probate  judge  found  a  balance  of 
four  hundred  and  three  dollars  and  seventy-one  cents  due  to 
the  estate  of  the  deceased,  for  which  judgment  was  given. 
The  plaintiff  appealed. 

It  appeared  from  the  account  current  sued  on,  that  the 
first  item  was  stated  as  follows :  <M 831,  June  S.  To  balance 
as  per  account  due  this  day,  $743  81."  This  item  was  sup- 
ported by  the  testimony  of  a  single  witness.  The  defendant 
opposed  its  being  allowed,  on  the  ground  that  the  testimony 
of  one  witness  was  insufficient  to  establish  a  demand  or  debt 
over  five  hundred  dollars.     The  probate  judge  admitted  it. 

DownSf  for  the  plaintiff  and  appellant. 

1 .  This  is  a  suit  brought  by  a  commission  merchant  against 
the  defendant,  as  administrator  of  A.  T.  Norwood,  deceased, 
for  the  balance  due  by  account,  arising  from  drafts  and  notes 
paid,  and  advances,  all  on  account  of  the  deceased. 

2.  The  judgment  of  the  Probate  Court  ought  to  be  reversed, 
because  the  question,  whether  the  plaintiff  had  funds  to  meet 
those  drafts  and  notes,  was  not  made  by  the  pleadings,  and  if 
it  was,  the  onus  was  on  the  defendant  to  show  it.  The 
plaintiff  could  not  be  required  to  prove  a  negative.  8  Martmy 
JV.  S.  857. 
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3.  But  if  the  <mm  is  devolved  on  the  plaintiff,  the  testimony  Wu-ruur  Dm. 
fibundantly  shows  the  feet.  -^"S^*  ^^^ 

4.  It  appears  from  the  face  and  words  of  the  drafts,  that  no         bku 
Ainds  of  the  deceased  were  in  the  hands  of  the  plaintiff  with      minrooB 
which  to  take  them  up,  consequently  the  estate  must  be       " 
charged  with  them. 

6.  The  rule  of  law  on  which  the  judge  of  probates  decided 
the  case,  does  not  apply.  It  is  not  a  suit  on  the  drafe,  but  on 
aiccount  current,  in  which  the  amounts  of  the  drafts  are 
iQcluded,  and  they  produced  as  vouchers  to  show  how  the 
plaintiff  applied  the  funds  in  his  hands. 

6*  The  suit  is,  in  fact,  founded  on  the  amount  of  two  notes, 
one  for  one  thousand  four  hundred  dollars,  the  other  for  three 
thousand  dollars  ;  the  guarantee  to  Hardesty  &  Neill  of  <Mie 
thousand  and  ninety-six  dollars  and  seventy-nine  cents,  and 
the  balance  for  goods  sold  and  delivered,  and  not  on  the 
drafts. 

7.  The  sums  we  claim,  have  in  fact  been  admitted. 
Admissions  and  accounts  rendered,  must  be  taken  entire. 
1  PhO.  Ev.  84.  3  Jlforfm,  A*.  S.  452.  6  Ibid.  JV*.  S.  588. 
1  La.Reparts,  281. 

8.  An  account  rendered  and  not  objected  to^  is  binding  on 
the  party  to  whom  it  is  rendered.  7  Martm,  JV*.  S.  140. 
S  La.  Reports,  5U. 

9.  The  two  and  one-half  per  cent,  commissions,  ought  to 
have  been  allowed.  The  evidence  in  the  case,  completely 
brings  k  within  the  exceptions,  to  be  found  in  the  case  of 
JlSUaudan  vs.  Jlmaudy  4  La.  RepcrUy  542. 

10.  The  objection,  that  the  testimony  of  one  witness  is 
insufficient  to  prove  this  account,  as  it  is  over  five  hundred 
dollars,  does  not  apply.  It  could  only  apply,  under  any 
circumstances,  to  the  first  item  of  seven  hundred  and  forty- 
three  dollars,  which  is  inserted  in  the  account  sued  on,  as  the 
balance  of  a  former  account  then  unpaid.  This  item  is 
abundantly  proved  by  corroborating  testimony,  in  support  of 
the  single  witness. 

11.  The  estate  of  Norwood,  deceased,  is  bound  by  the 
guarantee  of  Norwood,  made  in  his  life-time  in  behalf  of 
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w«mM  OifT.  Hardesiy  &  Neill,  in  his  letter  of  credit  to  the  latter ;  and  the 
*^y^»  '^^   circumstance  of  the  drafts  being  in  the  name  of  Hardesty  & 
Neill,  can  make  no  difference  in  the  binding  effect  of  the 
letter.    The  very  words  of  the  letter  are :  <<  If  you  accept  for 
NeiU,  IwUlbebound.** 


■TAI4* 


Jhdrewif  for  the  defendant 

1 .  The  testimony  of  a  witness,  that  a  balance  of  seven 
hundred  and  forty-three  dollars  existed  at  a  certain  time,  is 
not  competent  evidence.  The  items  on  which  such  balance 
is  struct^  should  be  proved ;  and  the  testimony  of  one  witness 
is  not  sufficient  proof.  Ltu  Code,  art.  3S57.  6  La.  Reports^ 
366. 

2.  Drafts  drawn  by  /.  S.  R.  Chtag,  should  not  be  received 
in  evidence  under  an  allegation  in  the  petition,  iluU  dr^ 
wen  drawn  by  J.  H.  Gray.  3  Jlfattm,  A*.  S.  636.  2  Brid.  JVt 
S.  666. 

3.  Where  the  acceptor  of  a  bill  sues  the  drawer,  he  must 
prove,  1st  The  drawing  of  the  bill;  2d.  He  must  rebut  the 
presumption  of  having  funds  in  his  hands  belonging  to  the 
drawer,  out  of  which  to  pay  the  bill,  by  showing  the  absence 
of  them  ;  and,  3dly.  He  must  prove  payment  of  the  bill  by 
himself,  to  some  person  authorised  to  receive  it.  The  mere 
possession  of  the  bill,  is  not  even  prim&  facie  evidence  of 
payment  Starkie  (m  JBv.  part  4,  276.  Chitly  m  BUUy  edit. 
1880,  410.    6  La.  Reports,  336. 

4.  Where  a  bill  or  note  is  transferred  by  a  special  endorse- 
ment, the  endorser  must  show  a  re-transfer  to  him,  before  he 
can  maintain  a  suit  in  his  own  name.  7  Martin,  JV*.  iSf.  253. 
1  Ibid.  «V1  S.  101  and  373.     7  Oroncft,  163. 

5.  An  agreement  to  be  bound  for  a  draft,  drawn  by  S.  W. 
Neill,  is  not  an  undertaking  for  the  firm  of  Hardesty  &  Neill. 
4  Crandi,  224     1  Mason,  368.     Coxifs  Digest,  357. 

6.  Where  credit  is  given  in  consequence  of  the  undertaking 
of  a  third  person,  in  a  letter  of  credit,  he  should  be  iomie- 
diately  notified  of  the  same,  and  of  the  extent  of  his  liability. 
SUsrkis  on  Ev.  part  i^  649.  2  Tamlon,  206.  1  Mason,  323. 
7Crmch,69. 
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7.  The  guarantor  of  a  draft  is  entitled  to  notice  of  non-  WBtrxur  Dm. 
payment,  unless  the  drawer  is  insolvent  when  the  draft  -^"^^^^  ^^^ 
becomes  due.    2  TausiUan,  206.    Starkie  on  Ev.  part  4,  650.  »u. 

8.  When  the  draft  is  for  more  than  the  guarantor  bound      voswood 
himself,  he  is  not  liable  even  up  to  the  amount  which  he 
agreed  to  guaranty.     Starkie  on  Ev.  part4j  250.     ChiUyf 
edit.  1830,  67. 

9.  If  after  a  bill,  the  payment  of  which  is  guarantied  by  a 
third  person,  becomes  due,  the  creditor  takes  a  note  for  the 
amount,  £nom  one  of  the  drawers,  and  prolongs  the  time  of 
payment,  the  guarantor  is  thereby  discharged.  Starkie  onRv. 
part  4,  650.    Ibid.  1S89.    La.  Code,  art.  3032. 

BuHardy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  in  the  Probate  Court,  against 
the  administrator  of  A.  T.  Norwood's  estate,  in  which  he 
claims  the  sum  of  five  thousand  four  hundred  and  seventy- 
one  dollars,  for  moneys  advanced  to  the  intestate  in  his 
life-time,  for  services  rendered  as  commission  merchant,  for 
costs  paid  on  acceptances  for  him,  and  as  guarantor  to  one 
Neill,  as  well  as  for  goods  and  merchandise  sold  and  delivered 
to  him,  from  June,  1831,  to  June,  1832,  according  to  an 
account  current  annexed  to  the  petition.  That  account 
exhibits  a  balance  on  a  former  account  of  about  seven  hundred 
dollars.  It  credits  the  deceased  with  sundry  lots  of  cotton, 
sold  at  difierent  times;  and  charges  him  with  various  drafts 
and  notes  paid  by  the  plaintifi^  in  the  course  of  his  transactions 
with  the  intestate. 

The  defendant  pleaded  the  general  denial,  and  judgment 
being  rendered  in  his  favor,  for  a  balance  against  the  plaintifl^ 
the  latter  appealed. 

It  appears  from  the  evidence  in  the  record,  that  the  de- 
ceased and  the  plaintiff  stood  towards  each  other,  for  some 
years,  in  the  relation  of  principal  and  factor.  The  latter 
received  the  crops  of  the  former  on  consignment,  for  sale,  and 
kept  an  account  current,  showing  the  amounts  so  received, 
and  the  sums  paid  on  the  drafts  of  the  deceased,  according  to 
the  usual  course  <tf  business  between  planters  and  commission 
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WuTnur  DisT.  merchants.    The  account  sued  on  shows  a  debit  and  a  credit 

*^Hy^»  '*^*   side,  and  many  of  the  items  of  charge  against  the  estate 

Bux        consist  of  sums  paid  on  drafts  and  notes  taken  up  by  the 

noitwooD      plftintifl^  and  the  notes  and  drafts  are  produced  in  evidence, 

>T  Au.       as  proof  of  the  items  of  the  account 

iM^Mo^J^wt      ^^  IB  urged  by  the  counsel  for  the  appellee,  that  the 

ooirent  founded  acceptor,  in  an  action  against  the  drawer  of  a  bill  of  exchange, 

on  A  loDg  eoune  ,         *  °  *' 

of  eommereui  is  bound  to  show,  not  Only  the  drawing  and  acceptance  of 
tween  the*  par-  ^^c  bill  and  its  payment,  but  that  it  was  put  in  circulaticm 
iie»,  in   which  j^fi^f  acceptance,  and  that  the  drawer  had  not  funds  in  his 

IMvments     are  r  » 

charged  for  sums  hands.  That  the  drawer  is  always  presumed  to  have  funds 
Sraftt  acocpteS  in  the  hands  of  the  acceptor,  and  that  the  acceptance  itself  is 
SL  ^^jlrioo^o^  evi<J«nce  of  the  fact.  This  rule,  to  a  certain  extent,  has  been 
Ae  draft  by  the  recognised  by  this  court.  But  we  are  of  opinion,  that  in  the 
mT^fiuie  *  eH'  course  of  transactions  like  those  shown  between  these  parties, 
mentochi^fn  ^^^  posscssiou  of  the  draft  by  the  acceptor,  is  prim&  fade 
theaeeoant,  and  evideucc  of  payment,  to  be  charged  in  account  current,  and 
eri^ir;^;:  may  weU  be^ven  Id  evidence  in  support  of  items  in  such 
m^gel^OTaao^  general  account.  They  are  generally  drawn  in  anticipation 
^^^'^^  of  produce  to  be  shipped  to  the  drawee,  and  the  application 

an  acceptor  of ^  ^^  ^^  Strict  principle  Contended  for  to  a  case  like  the  present, 
^*  w'nM^i^the  ™'?^^  ^  productive  of  the  greatest  injustice ;  and  it  seems  to 
drawing  and  ao-  US  to  apply  ouly,  to  cases  when  the  acceptor  declares  upon  a 
bmudTito pay-  bill  of  exchange  against  the  drawer.  In  the  case  before  the 
it  WW  at^inar^  court,  the  execution  of  the  drafts  is  proved ;  they  are  pro- 
cuiation  after ae- duced  by  the  plaintilST;  and  a  witness,  who  was  the  book* 
tiSSt^e"  drawer  keeper,  swears  to  the  correctness  of  the  different  items  of  the 
^t  ^\^  «^<^ount  as  charged. 

plies  only  to  ca-  One  of  the  items  charged  in  the  account,  is  a  sum  of  five 
ceptor  declares  hundred  doUars,  for  two  drafts  paid  in  favor  of  J.  H.  Gray, 
^P^uI^^nJ  8-1 1th  February,  1832.  The  two  drafts  adduced  in  evidence, 
the  drawer.  are  dated  8th  February,  18S1,  at  twelve  months,  in  favor  of 
^^g^^^^^L^P^  J«  S.  R.  Quay.  It  is  contended,  that  there  is  such  a  variance 
an  account  eui^  in  the  name  that  they  were  inadmissible  in  evidence,  and  a 
Guatf  and  those  bill  of  exceptions  was  taken  to  the  opinion  of  the  court,  over- 
d^n^are'^pT/a-  ^"^"^ff  ^^  objection.  The  amounts  and  dates  of  the  drafts 
bie  to  Gmy,  if  correspond  with  those  charged  in  the  account  current,  and 
dates    of    the  the  only  difference  is  in  the  name  of  the  original  holder ; 
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Ouay,  instead  of  Gray.  The  strict  rule  contended  for,  applies  Wbstkbh  Oist. 
with  greater  force  in  cases  where  the  action  is  brought  -^ug^^^  ^m4. 
directly  on  the  instrument.     In  this  case,  the  money  is         bku 
charged  as  paid  to  Gray,  and  the  draft  and  endorsement  on      minirooD 
it,  shows  that  it  was  paid  to  Guay.    As  evidence  of  a  dis-       ^  ^^* 
bursement  made  on  account  of  the  intestate,  we  think  the  ^^^tiuJ^ 
document  admisible,  and  the  variance  not  fatal.  eharged  in  the 

The  estate  is  charged  with  a  sum  of  one  thousand  mnety  vui  be  reeetTed 
six  dollars  seventy-nine  cents,  as  the  amotmt  of  account  of  "*  ^^^°^ 
Hardesty  and  Neill,  guarantied  by  A.  T.  Norwood.  In  support  etunntee  must 
of  this  item  of  his  account,  the  plaintiff  produced  two  drafts  of  S^ictiy  to'dSi^ 
Hardesty  and  Neill,  making  together  about  that  amount  and  *«  v^a*  ^' 
a  letter  addressed  to  the  plaintiff  by  the  deceased,  in  which  eommendedB  to 
he  says,  "  any  thing  you  can  do  for  the  bearer  Major  S.  W.  ^^  ^^^  iJ^ 
Neill,  whom  I  hereby  introduce  as  my  friend,  will  be  done  J^  ^|  ^j 
for  me,  he  being  a  merchant  in  Clinton,''  and  he  adds,  D,  as  &  firm,  on 
*'  P.  S.  If  you  should  accept  for  Mr.  Neill  for  one  thousand  puniitee :  Eeid 
dollars,  I  will  be  bound  (by)  this  note."    We  concur  with  the  ^\  i**^ofbSIUd 
court  of  the  first  instance,  that  the  liability  of  the  estate,  is  thereby. 
not  sufficiently  proved.  It  is  a  settled  nile,  that  guarantees  are 
to  be  construed  strictly.  Norwood  might  have  been  willing 
to  become  the  security  of  Neill,  and  not  of  Hardesty  and 
Neill.     The  engagement  was  personal,  as  to  Neill,  and  did 
not,  in  our  opinion,  authorise  any  advance  to  a  firm,  of  which 
he  was  a  partner,  on  the  credit  of  Norwood.     4  Cratuchy  224. 
1  Masant  368.     Coxe^s  DiguU  351. 

The  genuineness  of  a  note  of  one  thousand  four  hundred  ^^^^ 
dollars,  charged  in  the  account,  is  contested  by  the  adminis-  nets  to  a  sigmi- 
trator.  Its  execution  by  the  intestate,  is  positively  sworn  to  henw  the  u»ty 
by  a  witness,  whose  credibility  is  not  impeached.  That  evi-  SSSbtiity  u  nS 
dence  is  opposed  by  the  opinion  of  two  witnesses,  who  state  '"^^^t^^^^J^H 
that  the  signature  differs,  in  some  respects,  from  the  common  tedhyihe  neg»- 
signature  of  Norwood.  One  of  them  says,  that  it  has  no  Sn^oathT^cS^o 
resemblance  to  the  signature  of  the  same  party,  to  certain  ^to«"«»  «»de 

^  r       .r '  QQ  n  eompariioii 

documents  referred  to,  and  filed  in  the  suit.  These  negative  of  hand  writin| 
statements  cannot  outweigh  the  direct  affirmative  oath  of  the  ub  rip^re  to 
witness,  who  testified  that  he  saw  the  note  signed;  and  we  ^^^Jjjj®"*"* 


104  CASES  IN  THE  SUPREME  COURT 

WuTKBir  Dnr.  agree  with  the  judge  below,  that  its  executien  is  raffideDtly 

^igiui,  t834.   proved. 

BKiA  It  is  urged,  that  the  first  item  of  the  account  sued  on,  is  not 

soKw'ooii      tufilciently  proved  by  the  oath  of  a  single  witnesB,  and  the 
"  ^^       defendant  relies  on  the  2257th  article  of  the  Louisiana  Code. 
That  article  declares,  that  all  agreements  relative  to  personal 
property  and  all  contracts  for  the  payment  of  money,  when 
Wbere    the  ^^  ▼*!««  does  not  exceed  five  hundred  dollars,  which  are  not 
amount^adebt  reduced  to  writing,  may  be  proved  by  any  c<xnpetent  evi- 
to  paTmoMT',  denco.    Such  contracts  or  agreements  above  five  hundred 
3  ft^'Sl^US  dollars  in  value,  must  be  proved  at  least  by  one  credible  wit- 
daiiKn,iiieterti-  nen  and  other  corroborating  circumstances.    The  counsel 
nen  alone  ii  i»-  foT  the  plaintiff  ondeavors  to  establish  a  distinction  between 
prare^raeh  <Mt  ^^  agreement  to  pay  money,  and  proof  of  the  balance  of  an 
or  demand.        accouut  on  settlement ;  and  contends,  that  the  silence  of  the 
^       intestate,  when  the  account  was  rendered  showing  a  balance 
of  seven  hundred  and  forty-three  dollars,  proved  by  a  single 
witness,  is  suflScient  evidence  of  such  balance.    We  cannot 
adopt  this  reasoning;  proof  of  a  state  of  indebtedness,  from 
which  an  agreement  to  pay  is  a  legal  inference,  is  in  sub- 
stance proof  of  the  agreement  itself,  and  where  the  am<nint 
exceeds  five  hundred  dollars,  the  testimony  of  a  single  wit^ 
ness  is  not  sufficient     But,  he  further  contends,  that  the 
evidence  is  corroborated  by  a  circumstance  diown  on  the  trial. 
That  the  defendant  produced  on  the  trial  a  letter,  which  is  in 
the  record,  from  the  plaintiff  to  the  intestate,  in  which  the 
existence  of  this  balance  is  mentioned  as  the  reason  for  not 
accepting  a  draft  at  sig^t,  drawn  on  him  by  Norwood.    The 
letter  is  of  a  date  prior  to  the  one  on  which  the  balance  is 
charged,  and  the  alleged  balance  is  not  the  same.    This, 
therefore,  is  not,  in  our  opinion,  a  fact  which  goes  to  prove 
thai  the  balance  claimed  was  due,  as  charged.    This  item  of 
the  account,  must  therefore,  be  rejected. 

In  the  progress  of  the  trial,  the  defendant  ofiered  in  evi- 
dence certain  letters  and  accounts  ot  sales  from  the  plaintifi^ 
of  a  date  anterior  to  the  first  item  of  the  account  sued  on. 
Their  introduction  as  evidence  was  opposed,  on  the  ground 
that  they  were  irrelevant,  and  a  bUl  of  exceptions  taken  to 
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their  admission,  as  documents  emanating  from  the  plaintiff,  WutxbkDist. 
and  relating  to  the  money  transactions  of  the  parties,  we   *^Kr«^»  **^ 
think  them  admissible.     But  the  plaintiff  cannot  be  charged         bku 
with  the  amounts  of  sales  shown,  because,   although  the      ,«J!1'««„ 
evidence  of  Harvey  may  be  insufficient  to  prove  a  balance  on       it  aia 
settlement  afterwards,  so  as  to  enable  the  plaintiff  to  recover  lettw^veto 
that  balance,  yet  it  suffices  to  show  that  the  funds  received  «!«• ,  n>^«  ^7 

^  the  plaintUr,  and 

previously  to  that  date,  had  been  accounted  for.  Proof  of  pay-  rendered  to  tbe 
ment  is  not  proof  of  a  contract.  If  the  defendant  seeks  to  rioTto  the*d«te 
charfife  the  plaintiff  for  cotton  sold  on  his  account,  prior  to  the  of  the  fint  Jtem 

or  *  of   the    account 

Sd  June,  18S1,  he  is  repelled  by  evidence  that  a  settlement  of  wed  on,  are  ad- 
the  account  took  place  at  that  time,  which  resulted  in  a  ^|^  ;^beeaule* 
balance  in  favor  of  the  plaintiff.  The  record  is  full  of  evi-  |*  "^^^Jj"*^ 
dence,  that  an  account  current  did  exist  between  the  parties,  sequent  aettie- 
in  relation  to  the  sale  of  produce,  and  the  witness  proves  that  ^d^tfae^ moneys 
a  settlement  took  place  at  a  particular  time.  TOch'^Miet  were 

It  is  further  contended  by  the  defendant,  that  in  relation  to  accounted  for. 
the  two  notes  sued  on,  the  plaintiff,  who  was  the  original  .esri^ofTnoIe 
nayee,  and  appears  to  have  endorsed  them,  cannot  recover  o^ce    specially 

.1  ,         .  ^  1  .         ,^    ^r.     1       1  endorsed  by  the 

without  showmg  a  re-transfer  to  himself.  Both  the  notes  payee,  is  not  cri- 
were  drawn  by  Norwood  in  favor  of  the  plaintiff,  and  by  him  ^^b^that itls,  tf 
endorsed  in  blank,  and  both  show  a  subsequent  endorser  in  ^  *'^*^^^" 
blank.  This  court  has  held,  that  re-possession  of  a  note  once  Parole  evidence 
specially  endorsed  by  the  payee,  is  not  evidence  of  title,  but  ^  P^®  ^ 
that  it  is,  if  the  transfer  is  in  blank.     7  Martin^  JV*.  S.  85S.      p^y  interest  at 

Parole  evidence  to  prove  an  agreement  to  pay  interest  at  eiear^  ^egid 
ten  per  cent.,  is  clearly  illegal  and  inadmissible.  JJ^    inadmissi- 

Rejecting  the  first  item  as  not  proved,  the  amount  charged 
on  the  guarantee,  and  the  interest  account,  there  appears  to 
us  to  be  a  balance  fairly  due  to  the  plaintifl^  of  three  thousand 
four  hundred  and  thirty-five  dollars  and  twenty-eight  cents. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  Court  of  Probates  be  avoided  and  reversed, 

and  that  the  plaintiff  and  appellant  recover  of  the  defendant, 

as  administrator  of  the  estate  of  A.  T.  Norwood,  deceased,  the 

sum  of  three  thousand  four  hundred  and  thirty-five  dollars 

and  twenty-eight  cents,  with  costs  in  both  courts. 

14 
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Wanmii  Diit.  defendaot  appealed  from  the  judgment  rendered  thereon. 

•*y^'"»*-   See  3  JMortiw,  JV.  S.  641. 
BowMAs  When  this  cause  came  back  the  second  time,  it  was  tried 

nAwim.       on  ^  mass  of  evidence,  taken  under  commissions,  and  in  open 
court,  besides  the  original  titles  of  the  contending  parties. 

The  jury  returned  a  verdict  for  the  plaintiff,  designating 
the  boundary  line  between  the  parties,  in  reference  to  a 
diagram  on  file. 

The  defendant's  counsel  moved  the  court  to  grant  a  new 
trial,  on  the  fc^owing  grounds  : 

1.  The  verdict  of  the  jury,  appears  clearly  contrary  to  law 
and  evidence. 

2.  The  defendant  has  discovered,  since  the  trial,  evidence 
important  to  the  cause,  which  he  could  not  with  due 
diligence,  have  obtained  before. 

S.  That  manifest  injustice  has  been  done  in  the  case,  by 
the  verdict  of  the  jury. 

The  defendant's  affidavit,  setting  forth  the  newly  discovered 
evidence  in  detail,  was  filed,  with  the  affidavit  of  the  parish 
surveyor;  the  principal  fact  disclosed,  was  the  alleged 
discovery  of  the  true  corner  tree,  which  would  materially 
change  the  boundary  between  the  parties. 

The  plaintiff,  in  answer  to  the  motion  {or  a  new  trial, 
alleged  that  the  evidence,  pretended  to  have  be^i  discovered, 
since  the  trial,  is  unimportant,  cmd  if  true,  could  in  no  manner 
affect  the  verdict,  &c.  Testimony  was  taken  on  the  issue 
made  for  a  new  trial. 

The  district  judge  was  of  opinion,  no  counter  affidavits  or 
evidence  could  be  received  on  a  motion  for  a  new  trial ;  euid 
overruled  the  motion  accordingly.  The  defendant's  counsel 
excepted  to  the  judgment  of  the  court,  rejecting  counter 
affidavits  and  testimony  offered,  pending  the  motion  for  a  new 
trial. 

Judgment  was  rendered  on  the  2 let  December,  1826, 
confirming  the  verdict,  establishing  the  boundary  line  between 
the  plaintiff  and  defendant,  in  favor  of  the  former,  and  that 
he  recover  all  the  land  occupied  by  the  defendant,  north  of 
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Une,  and  be  put  in  possedsioD    thereof.    From  thid  Wssmnif  Dm*, 
judgment,  the  defendant  again  appealed.  ^/jt»i,  t834. 

During  the  trial,  there  were  several  bilk  of  exception  taken,       bowhxv 
and  those  that  were  relied  on,  in  this  court,  are  fully  stated  in      plowm. 
the  opinion  ^ven  in  the  cause ;  as  also  the  original  Spanish 
and  other  titles,  offered  in  evidence. 

Turnery  for  the  plaintiff. 

Dcwnsy  for  the  defendant. 

1.  A  new  trial  ought  to  have  been  granted  on  the  grounds 
pra]red  for. 

2.  There  was  error  in  the  opiniixi  of  the  court,  refusing  to 
permit  the  surveyor  to  state,  where  he  thought  the  line  ought 
to  run. 

S.  The  fallen  gum  is  the  true  comer,  and  gives  the 
defendant  all  he  contends  for. 

4.  There  is  a  susplus  in  the  land  to  be  divided,  and  this  will 
give  the  defendant  more  than  he  has  occupied  or  claimed. 
La.  Code,  847. 

5.  Prescrq>tion  must  govern  this  case,  and  which  operates 
favorably  to  the  pretensions  of  the  defendant.    La.  Codey  848. 

Bvttardj  /.,  delivered  the  opinion  of  the  court 

This  case  has  been  twice  before  this  court,  on  appeal,  and 
two  successive  judgments  have  been  reversed,  one  in  favor  of 
the  defendant,  and  the  other  in  favor  of  the  plaintiff.  On 
the  last  trial  in  the  court  below,  the  jury  established  a 
boundary  between  the  adjoining  tracts  of  land,  held  by  , 
the  parties  respectively,  of  which  the  defendant  com{Mam^  action  the  piain- 
and  he  asks  a  reversal  of  the  judgment  prcmounced  thereon.    ^L-^^axiof 

The  action  appeared  to  the  court  before,  as  it  appears  now,  ^^  ^  '**  *^ 

» *  '  **  '  possession        of 

essentially  petitory,  and  consequently  the  {daintiff  cannot  the  defendant, 
recover  any  part  of  the  land  in  possession  of  the  defendant,  ^ms  tiUeJ^and 
which  is  covered  by  the  defendant's  title,  and  which  is  ]|^^^  ^^'^  ^ 
not  shown  to  be  embraced  within  the  limits  of  the  patent,  held  braeed     within 

L      .!_        1    •    x*^  the  limits  of  the 

by  tne  plamtllL  patent      under 

The  tides  of  the  parties  are  of  equal  dignity,  and  that  ^^^'hoWil^  ^"" 
of  the  defendant  the  oldest.    The  patent  in  favor  of  W.  P. 
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Wwruur  Dm.  Collins,  which  is  admitted  to  be  the  defendant's  title,  ealls  for 
Ay»^  >»^  a  superficies  of  six  hundred  and  forty  arpents,  having  a  front 
BowxAjr  of  sixteen  aq>ent8  on  the  Bayou  Sarah,  by  a  depth  of  forty 
arpents,  bounded  on  the  south  by  Bernard  Higgins,  and 
on  the  north  by  John  Collins.  Ttmt  of  John  Collins,  under 
whom  the  plaintiff  holds,  is  for  eight  hundred  arpents,  having 
a  front  of  eighteen  arpents  on  the  Bayou,  and  a  depth  of  forty 
three  arpents  and  six  perches,  or  six-tenths  of  an  arpent, 
bounded  on  the  south  by  W.  P.  Collins,  and  on  the  other 
sides  by  vacant  land,  at  the  time  the  primitive  title  was 
granted  The  side  lines  of  both  patents,  are  represented  on 
the  figurative  plans,  made  by  Trudeau,  as  parallel  to  each 
other,  and  running  due  west  from  the  Bayou. 

It  is  apparent,  from  a  simple  inspection  of  the  titles^  and 
the  plats  of  survey,  returned  under  the  order  of  the  District 
Court;  that  the  line  C  D,  fixed  by  the  jury  as  the  dividing 
line  between  the  two  patents,  cuts  off  a  part  of  the  defend- 
ant's land,  and  gives  to  the  plaintiff  more  land  than  he 
is  entitled  to,  under  the  patent  of  John  Collins^  as  surveyed  by 
Trudeau,  beginning  at  Lytels  on  the  southi 

It  is  suggested  to  us  by  counsel,  that  there  is  evidently 
between  Lytels  and  Higgins,  more  land  than  is  embraced 
in  the  two  patents,  and  that  an  equitable  division  ought  to  be 
made  of  the  surplus,  between  the  parties.  If  this  was  simply 
an  action  of  boundary,  perhaps  in  the  absence  of  proof  of  a 
consentional  boundary,  and  the  uncertainty  as  to  the  lines 
really  made  by  the  Spanish  surveyor,  we  might  think 
ourselves  authorised  to  take  that  course.  Much  of  the  litiga- 
tion in  this  case,  has  probably  arisen  from  a  vain  search  for  a 
common  comer,  to  the  two  patents,  on  the  back  parts  of  the 
tracts.  Such  a  comer  cannot  exist,  because  the  tracts  have 
unequal  depths.  All  the  evidence  therefore,  which  has  been 
given,  leads  to  no  satisfactory  results.  We  have  not 
before  us  such  data,  as  will  enable  us  to  decide  definitively 
between  the  parties,  as  to  the  tme  division  line^  and  can  only 
say,  that  the  line  settled  by  the  judgment  below,  is  in  our 
opinion,  inconsistent  with  the  written  titles,  exhibited  by  the 
parties.     It  appears,  that  the  plaintiff  is  in  possession,  under 
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the  patent,  of  all  the  land  north  of  LytePs  land,  as  represent-  WxtrxmirDirr. 
ed  by  Trudeau,  which  in  fact,  is  a  greater  eirtent  than  is  *^i^tf<>  '8^- 
expressed  in  his  patent,    if  he  recovers   according  to  the       bovxak 
judgment  rendered  in  this  case.  nywn. 

Our  attention  is  called  to  a  bill  of  exceptions,  to  the  opinion  ,  in  a  suit  invoi- 
of  the  district  judge,  who  refused  to  permit  a  certain  question  ti!nf  of  iin^ 
to  be  put  to  a  parish  surveyor,  who  was  called  as  a  witness.  Stlreen"^©* 
The  question  proposed,  and  objected  to,  was  in  the  following  *»«*•  ©^  ^^^ 

11    »  m   t  If  here  the  pMith 

words :  **  Were  you  called  upon  as  a  surveyor  of  the  state,  to  lunreyor,  eaUed 
fix  the  boundaries  between  the  parties,  under  the  provisions  |l!kedi£^^i^ 
of  the  Civil  Code,  where  would  you  establish  it,  with  the  l?|ircre^"SfaIiu 

lights  before  you.**  ed  upon  m  a  nir- 

We  are  of  opinion  that  the  District  Court  did  not  err,  ^ute[  to  fix 
in  refusing  to  permit  such  a  question,  to  be  answered  by  the  ^"^e^aT™*^*^ 
witness.  The  answer  to  it  would  have  been  to  decide  the  parties  .^n^ 
controversy  between  these  parties,  as  well  questions  of  law  as  the  ^awfcode, 
of  fiou^t,  and  to  cut  at  once  the  knot,  which  courts  and  juries  ^l^iX^^w^ 
had  laboured  years  to  untie.  If  the  answer  to  such  a  ^  r^^^]^^^ 
question,  were  legal  evidence,  it  would  be  binding  on  this  the  question  vm 
court,  and  a  judgment,  disregarding  it,  would  be  clearly  iw^Jj^^haJe 
contrary  to  evidence.  Professional  men  are  sometimes  caUed  ^^^  to  decide 
to  testify,  and  their  opinions  are  evidence.  The  surgeon  who  troversfiMtweeii 
states,  that  a  certain  wound,  in  his  opinion,  produced  death,  ^i  ^^I^.  ^ 
speaks  of  the  effect  which  would  propably  result  from  a  ^^  JUth^k^ 
given  cause,  according  to  his  knowledge  of  anatomy,  and  whieheouruand 
his  professional  experience.  The  effect  already  exists,  and  ^^^o^ 
his  opinion  is  asked  only  as  to  the  probable  cause.  But  Sorre^onwhen 
the  surveyor  was  asked,  not  whether  a  plat  had  been  drawn,  S^mayVKmSiT 
according  to  the  principles  of  his  art,  but  what  line  ought  to  ^  questioned  m 
be  established,  according  to  the  Civil  Code.  Surveyors  may  i^of  oi?it^ 
properly  be  questioned,  as  to  the  appearance  of  old  lines,  JJStheirOTi^ 
marks  upon  trees,  and  their  opinion  as  to  the  age  of  certain  »  to  the  ap  of 
marks  upon  trees,  and  similar  facts,  connected  with  their  trees,  and  simi- 
profession.  The  same  objection  exists,  though  not  to  the  nMted*^th«j^ 
same  extent,  to  the  question  propounded  to  another  witness,  prof«Mion. 
who  was  a  surveyor  under  the  United  States. 
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WtfimtDifT.      It  is,    therefore,  ordered,   adjudged   and  decreed,  that 
'^'y^'  '^^    the  judgment  of  the  District  Court  he  reversed,  the  verdict 
uLKouB       set  aaide,  and  the  case  remanded  for  a  new  trial,  the  costs  of 
^  All.    >^PP^a1  to  b^  P^d  by  the  appellee. 


UNOVE  P8.   REED  ET   AX9. 

APPIA.L   FROM   TBX   OOVftT  OF  THB   TBIED  JUDICIAL  DItTEIOT,  TBI  JUDQB 

TBBRBOV  PRBtlDmo. 

WlMre  B  married  woman  i«  aiied  as  heir,  it  is  aecMury  that  the  hiulwiid 
be  cited  to  aaMst  his  wife«  in  defeudin|r  the  suit. 

So  where  the  wife  ae  heir,  was  sued  to|;ether  with  her  hnabaad,  and  the 
citation  of  appeal  ie  directed  to  her  alone,  althovgh  served  on  the 
hvehand,  the  appeal  will  be  disaussed,  for  want  of  local  citation. 

This  suit  was  instituted  against  John  Reed,  testamentary 
executor  <tf  Mrs.  Sarah  Rowell,  deceased,  for  the  rescission  of 
the  sale  of  three  slaves,  which  the  plaintiff  purchased  at  the 
sale  of  the  succession  of  Mrs.  Rowell.  The  plaintiff  prays, 
that  the  executor  and  Mrs.  Mary  Pierce,  wife  of  Constantius 
Pierce,  assisted  by  her  husband,  be  cited  &c«  The  citati<Hi 
in  the  District  Court,  was  issued  and  directed  to  the  executor, 
and  Mrs.  Mary  Piene^  mftf  ^.  On  the  trial,  the  defendant 
had  judgment,  and  the  plaintiff  appealed.  The  citation 
of  appeal  was  directed  to  Reed,  the  executor,  and  to  Mrs. 
Mwnf  Pierce^  testamefUary  heir  o/Mrs.  Sarah  Rowell,  deceased, 
wife  of  Constantius  Pierce,  &c.,  and  served  on  Reed  and 
**  C.  Pierce  in  permmJ^  Pierce,  the  husband,  was  not  directed, 
in  the  body  of  the  citation,  to  be  dted^  although  the  sheriff 
made  personal  service  on  him  alone. 

•4.  JV*.  Ogden,  for  the  defendants  and  appellees,  moved  to 
dismiss  the  appeal  on  the  following  grounds : 
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1.  Thai  CoBBtantiiw  Pierce,  the  hueband  of  Mn.  Mary  wwnmmikn 
Pieree,  one  of  the  appellees,  has  not  been  eUed  and  made  a  "^^"y****  *>^- 
party  to  the  appeal,  as  is  required  by  law. 

S.  That  the  certificate  of  the  judge,  that  the  evidence 
found  in  the  reccnrd,  is  conformable  to  his  notes  of  the  same, 
is  insufficient,  the  evidence  not  having  been  taken  down 
in  writing,  by  the  clerk  of  the  court,  and  there  being  no 
statement  of  facts,  bill  of  except^pns,  or  error%  assigned. 

-fc  Where  amar- 

Bnmoitcmtra.  ried  wonuui  u 

•ned  at  heir,  it 
is  neeenary  that 

Matbiw$t  J.,  delivered  the  q)inion  of  the  court.  Sted^^^to^aLIS 

The  aiqpellees  move  to  dismiss  this  appeal,  on  the  ground  his  wife  in  de- 
of  want  of  legal  citaUon.  ^'^'^h^'lL 

The  suit  is  brought  against  an  executor,  and  a  testamen-  ]|[lS"*S!i^ 
taiy  heir ;  the  latter  being  a  married  woman,  was  sued  with  her  hut- 
together  with  her  husband.  He  is  not  cited  in  the  appeal,  tation'of  appoU 
which  ought  to  have  been  done,  being  a  party  to  the  suit,  JJ^^r^^Stt^iS 
necessarily  made  so,  to  protect  the  interest  of  his  wife.  aemsd  (mSe 

hnsbandf  tiie  i^ 
pod -will  hediW 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed,  JJ}^  ]^^  ^^^ 
at  the  cost  of  the  appellant. 


BUSBOVGHS  V8,    BTBTTUBS. 
ArrmAL  feom  tbx  coobt  of  rum  vsikd  judicial  DitTiioT,  vn  jvnes 

THBBBOr  ntHIOIRO 

In  a  salt  between  the  transferee  and  the  maker  of  a  promissory  note,  where 
the  answer  alleges  fraud  and  coUnsion,  between  the  payee  and  transferor 
of  the  note  and  the  plaintiff,  parole  evidence  of  the  acts  of  the  former  is 
clearly  admissiUe  against  the  latter,  if  the  collosion  is  established. 
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WMnsvOwr.  Aad  irhm  tho  jaiyue  topawai  one©  on  both  U»  jile»  of  ooUiuioii  wrf 
jAywK,  lUi.        the  aeto  of  tli«  tmuforor,  chufod  with  coUuding  with  the  pkintUI^  the 

evidence  relating  to  theae  two  pointa,nraat  be  adminieteied  aimaltaneonaly. 

On  the  acore  of  ineleranej,  the  objection  to  teatimony  ia  aaldom  of  anj 
aTail  in  the  Supreme  Court. 

The  promiae  of  the  Tendor  of  a  atare,  to  reeeand  the  aale  on  account  of 
redhibitory  defecta,  ia  admiaiible  in  eyidence,  in  a  anit  between  the 
tranaferee  of  a  note  and  the  ma^er,  for  the  price  of  the  alave,  to  ahow 
the  enatence  of  the  redhibitory  defecta. 

Where  (he  day  of  payment  of  a  note  ia  paat,  at  the  time  of  ita  tranafer,  it  ia 
a  anfficient  warning  to  whoever  receivea  it,  that  the  maker  may  have 
eome  jnat  reaaon  to  withhold  payment,  aa  he  haa  a  right  to  any  equitable 
defence  after  the  transfer,  whieh  he  might  have  aucceaafully  urged  before. 

A  note  payable  on  demand,  may  be  aued  upon  immediately,  or  pleaded  in 
compenaation. 

A  verdict  found  on  the  plea  of  fraud  and  coUuaion,ia  entitled  to  particular 
attention,  because  they  are  the  objecta  for  the  cognizance  of  the  jury. 

This  is  an  action  on  a  promissory  note,  of  the  following 
tenor :  ^'$675.  On  demand,  I  promise  to  pay  A.  C.  M^Daniel 
or  bearer,  the  sum  of  six  hundred  and  seventy-five  dollars,  for 
value  received,  this  22d  day  of  April,  1833. 

'*  James  Nettles." 
**  I  transfer  the  within  note  to  Henry  Burroughs,  for  value 
received,  this  1st  day  of  June,  1833. 

"A.  C.  M*Daniel.»' 

The  plaintiff  alleges,  he  has  made  an  amicable  demand, 
upon  the  maker  of  the  note,  of  payment,  which  has  not  been 
complied  with ;  he,  therefore,  prays  judgment  for  the  amount 
thereof,  and  interest  from  judicial  demand. 

The  defendant  pleaded  a  general  denial,  and  that  said 
note  was  never  bonA  fide  transferred  to  the  plaintiff;  that  he 
gave  no  valuable  c(HisideratioQ  therefor;  that  it  was  not 
transferred  at  the  time  it  purports;  and  that  it  was  never  in 
the  possession  of  the  plaintifl^  who  is  neither  the  legal  or 
equitable  holder  thereof;  that  said  transfer  was  simulated 
and  fraudulent,  and  made  with  the  intent  to  cheat  and 
defraud  this  defendant,  and  deprive  him  of  his  equitable 
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defence  against  said  note,  in  the  hands  of  the  payee ;  that  Wanmr  jhrt. 

said  note  was  fraudulently  obtained  from  him  without  any  '^'^sn^  '^^ 

valuable  consideration ;  that  said  M'Daniel  agreed  to  sell 

him  a  negro  man,  by  the  name  of  Hector,  for  the  amount  of 

the  note,  but  fiBiiled  to  make  any  title  and  had  none  himself, 

the  negro  being  the  separate  property  of  his  wife.  He  further 

states,  that  in  pursuance  of  an  agreement  to  cancel  the  sale, 

he  returned  the  slave  to  M^Daniel,  who  appointed  a  time  to 

meet  him  and  deliver  up  the  note,  and  &iled ;  that  said  slave 

was  discovered  to  be  afflicted  with  a  redhibitory  disease,  of 

which  he  has  since  died,  &c. ;  that  the  plaintiff  participated 

in  the  fraud  practised  iu  this  case,  and  was  cognizant  of  all 

the  fiicts  at  the  time  of  this  pretended  transfer. 

The  defendant  avers,  that  he  has  been  put  to  much  trouble 
and  expense  by  the  proceedings  against  him,  and  sustained 
damages  to  the  amount  of  eight  hundred  ddlars ;  wherefore 
he  prays  judgment  that  his  note  be  given  up  or  cancelled, 
and  for  damages  and  costs. 

The  plaintiff  introduced  in  evidence  the  deposition  of 
Sarah  Wisdom,  taken  under  a  commission,  before  a  justice  of 
the  peace.  She  declares,  the  note  of  Nettles  was  given  in 
part  payment  of  the  price  of  several  slaves,  sold  by  Elizabeth 
Burroughs  to  Jane  M'Daniel,  the  former  the  wife  of  the 
plaintiff  and  the  latter  the  wife  of  the  transferor  of  the  note. 
Witness  saw  M^Daniel  endorse  the  note  to  plaintifi^  at  or 
about  the  time  it  bears  date ;  that  plaintiff  sent  the  note  to 
Nettles  for  payment  by  M'Daniel;  heard  M'Daniel  tell 
plaintiff  it  was  not  paid,  and  the  latter  told  him  to  put  the 
note  in  suit  for  collection.  Witness  knows  the  note  was 
given  by  Nettles  to  M^Daniel  for  a  negro  man,  named  Hector, 
whom  she  knew  to  be  healthy  and  sound  at  the  time. 

Dr.  SlapmUi  was  called  by  defendant,  about  the  6th 
September,  1833,  to  see  Hector,  who  was  sick.  *<  Defendant 
said,  the  negro  had  been  sent  back  to  him  by  M'Daniel,  and 
he  was  determined  not  to  keep  him." 

The  defendant's  counsel  objected  to  the  reading  of  Sarah 
Wisdom's  deposition,  on  the  ground  that  some  of  it  was  hear« 
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WMTMur  DMT.  mv,  aad  that  it  was  not  <he  beat  endeace  tb»  oaae  itdwiHed 
,4itguu,  183*.  qf  Tfae  court  adraiUed  it,  and  a  bill  ofexoeplioD0  was  taken. 
•vBMVMn  The  eauae,  on  ibeae  pleadingB»  aad  the  evidence  nddnoed 
by  tlie  parliea,  waa  sobmitted  to  a  jury,  wbo  found  a  verdict 
ftar  the  defendant  From  the  judgment  rendered  thereon, 
after  an  unaucoeeafal  motion  for  a  new  trial,  the  plaintiff 
appealed. 

Lamien,  for  the  plaintiff. 

1.  The  evidence  showsy  the  note  in  suit  was  executed  the 
ftd  April,  18SS,  in  fovor  of  M^Danid,  or  iemnr^  who  on  the 
let  June  of  the  eame  year,  transferred  it  to  the  plaintifl^  in 
part  payment  of  the  price  of  eome  negroes  purchased  by  hi$ 
wtfe  from  the  plaintiff's  wife. 

ft.  This  oourt  must  either  reject  the  testimony  essepted  to, 
and  remand  the  cause  for  a  new  trial,  or  reverse  the  judgment 
and  give  one  for  the  plaintttflU 

3.  The  court  erred  in  permitting  improper  and  illegal 
testimony  to  go  to  the  jtiry. 

4.  The  court  suieied  matters  and  things  between  other 
parties  to  be  given  in  evidence  against  the  plaintiff  in  this 
suit,  and  permitted  the  witnesses  to  detail  to  the  jwy  heamay 
evidence,  and  testimony  iivelevant  to  the  issue. 

4.  Hie  court  erroneously  permitted  the  defendant  to  give 
parole  proof  of  a  verbal  agreement  made  by  defendant  and 
M^Dameiy  to  rescind  the  sale  of  the  slave  and  caned  the  note, 
two  months  after  it  was  transferred  to  the  plaintiff.  4  La. 
R^lforU.  64»  90,  IM. 

6.  The  judgment  ought  to  be  reversed;  the  exeeution  and 
assigmnent  of  the  note  for  a  valuable  consideration,  is  ad- 
mitted and  proved.  The  defendant  has  failed  to  Aaw  the 
slave  was  afticted  with  a  redhibitory  disease,  and  he  has 
failed  to  show  fraud  and  simniaiion. 

7.  Without  fixing  a  knowledge  of  fraud  on  the  plaintifl^  it 
could  not  be  legally  urged  in  bar  or  avoidaiice  of  liis  rights^ 
though  established  against  the  transferor  of  the  note,  which 
is  not  done  in  this  case.  CMiy  on  BiUt,  &^  18S0,p.  70,  67, 
motel  and 9 — 400-1. 
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AuguUj  1834. 

Martm^  /.,  delivered  the  opinioD  oi  the  eouit.  burmcom. 

This  i»  an  action  instituted  by  the  holder  and  tranMferu  of  h^^us. 
a  prominory  note,  payiMe  to  bearer,  against  the  defendant, 
as  Uie  drawer  and  maker  thereof.  The  latter  pleaded  a 
general  denial ;  and  fraud  and  collnsion  between  the^yee 
and  tranrferw  of  the  note,  and  the  plaintiff;  and  also  the 
failure  of  the  consideration  for  which  the  note  was  given,  it 
being  originally  given  for  the  price  of  a  slave,  who  was 
attacked  with  a  redhibitory  disease.  He  likewise  prayod  te 
a  resoissimi  of  the  sale.  Tfaa«  was  a  verdict,  and  judgment 
rendered  thereon  ior  the  itefendant ;  from  which,  after  an 
unsuccessful  eSbrt  to  obtain  a  new  trial,  the  plaintiff  appealed. 

The  record  of  the  co^e  shows,  that  the  note  was  given  on 
the  S8d  of  April,  18SS,  andmadepayable  to  A.  C.  M^Dainel 
0r  hearer^  who  on.the  1st  day  of  June  following,  transferred  it 
by  a  written  trantifisr  to  Uie  plaintifl^  in  part  pajrment  of 
several  slaves,  purchased  by  the  wife  of  M^Deniel,  from  the 
wife  of  the  plaintiff.  The  transfer  was  made  by  the  delivti^ 
of  the  note,  accompanied  by  a  written  assignment  on  the 
back  of  it.  It  is  shown  that  the  dave  was  attacked  with  a 
redhibitory  disease,  and  shortly  after  returned  to  the  vendor, 
who  refused  to  receive  him.  He  soon  after  died,  in  the  pos- 
session of  the  defendant. 

Our  attention  is  first  drawn  to  a  bill  of  exceptions,  taken 
by  the  plaintiff  and  appellant's  counsel,  to  the  admission 
in  evidence  of  the  testimony  of  W.  Waddle,  S.  Nettles^  tween  the 


W.  Netdes  and  John  Nettles,  which  teethnony  was  taken  ^^3^  ^ 
down  by  the  clerk,  on  the  ground  that  what  they  related,  ^j^^^  a!^ 
was  ret  isUer  aUos  oeta.  2.  That  the  testimony  is  iirelevant,  twer  iO^m 
or  founded  upon  hearsay.  Iduilgt  it  is  opposed  on  the  ground  ^1,^^!^^^ 
of  an  attempt  made  to  give  parole  evidence  of  the  cancelling  yy^'y^^^'f- 
or  rescinding  the  sale  of  a  slave.  The  court  overruled  the  and  the  pbuntHi; 
objections,  on  the  ground  of  the  plea  of  fraud  and  ooUusion.  of^eadTorS* 
The  answer,  alleging  coUusfen  between  the  plaintiff  and  ff^^dmUbie 
the  payee,  who  transferred  the  note,  clearly  authorises  evi-  Mfidnsttheknar, 
dence  of  the  acts  o[  the  latter  to  be  given  against  the  former,  is  eatabiiihed. 
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WwnKut  Dot.  if  the  coUutdoa  was  established.    And  as  the  jury  was  to  pass 

•^"tf*^*  ^^^-   at  once,  both  upon  the  plea  of  collusion  and  the  acts  of  the 

BUBmouou    transferor  of  the  note,  evidence  relating  to  these  two  points, 

jTxnus.'     ^Ba  to  be  administered  simultaneously.    On  the  score  of 

And  where  Che  irrelevancy,  the  objection  to  testimony  is  seldom  of  any  avail 

ttT^Q^  on  £^  in  this  court    Irrelevant  testimony  is  easily  rejected,  and  has 

^ot\uA  ^  ^^  ^^^  effect  than  to  cause  a  loss  of  time.    It  often  happens 

Mti  of  die  tntnt-  that,  io  order  to  illustrate  the  fact  to  which  he  deposes,  a  wit- 

with*  eoUodt^  uess  is  necessarily  led  into  the  detail  of  circumstances,  and 

tiff^eeriSenM  ^^^  information  which  he  has  received  in  relation  to  it     In 

reiatiii^to  thne  ^^qI^  a  case,  if  the  party  against  whom  the  witness  is  intro- 

be  ftdmiiiiitered  duced,  apjHTehends  danger,  he  may  warn  the  jury  of  the 

"TZnL  oWigation  they  are  under  to  dkregard  he««ty  testimony,  and 

of   irreiemnej,  if  necessary,  call  on  the  court  to  instruct  the  jury  accordin^y. 

teitimm^iridk     The  promise  of  the  vendor  of  the  slave,  for  which  the  note 

£*^SkmraiM  ^^  P^^^9  to  rescind  the  sale  and  return  the  defendant's 

Court  note,  if  not  admissible  to  support  a  demand  for  the  rescission 

of  ^  mdor  of  ^^  ^^®  ^^  thereon,  may  be  received  to  establish  the  admission 

•  lU^e  to  re-  of  the  vendor  of  the  existence  of  a  redhilMtory  vice.    It  does 

seind  the  Mde  on 

Mcooiit  of  red-  ^t  appear  to  US,  that  the  District  Court  erred  in  admitting 
u^lSS«2bte  ti  ^^^  evidence. 

nlf  between\e  ^^  ^^^  merits :  if  the  notc  was  still  in  the  possession  of 
tnuirferee  of  m  the  vendor  and  payee,  there  cannot  be  the  least  doubt  but 
ker.i^thepriu  that  the  evidence  adduced  would  discharge  tbe  defendant 
■how*th?7xiiih  ^'**°^  ^^^  obligation  of  payment  His  counsel  has  concluded 
enee  of  the  red-  that  the  same  consequence  follows  in  the  present  case : 

T^  1.  Because  the  note,  having  become  the  property  of  the 

di^  of  pi^ent  plaintiff  after  the  day  of  payment  was  passed,  he  holds  it 
rt  ie  tSie  oFiJi  subject  to  every  equitable  plea  or  defence  that  might  be 
trraifer,  it  is  a  ofqposed  to  his  transferor. 

ing  to  whoeTer      2.  Bocause  the  evidence  shows,  that  the  plaintiff  ccdludes 
S^nuler  m^  ^^^  ^^  transferor  to  deprive  the  defendant  of  the  means  of  a 
^"^  "to* %i^  defence,  which  would  be  destroyed  by  a  fair  transfer  of  the 
hoidpajmentfU  note  to  a  party  without  notice. 
MiyequitiSied&.      !•  The  circumstaDce  of  the  day  of  payment  of  the  note 

tniSrfer*^hich  ^^^8  P*^^  ^^  ^^®  ^^^  ^^  transfer,  is  a  sufficient  warning 
he  might    haire  to  whoevcr  received  it,  that  the  maker  may  have  some  just 

gedbefwJ  "^  reason  to  withhold  payment,  since  it  is  held  he  has  a  right  to 
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any  equitable  defence  after  the  transfer,  which  he  might  have  Wnmar  Dm. 
sacceasfuliy  urged  before.     A  note  payable  on  deftumdy  may   "^^^  ^*^- 
be  sued  upon  immediately  by  the  legal  holder ;  or  may  be     bcxxovghi 
pleaded  in  compensation :  yet,  in  the  usual  course  of  affairs, 


it  is  not  expected  to  count  on  instant  payment.     Hence,  if  it  ^  A  note  paya- 

«M*i«  ^         111/..       1  1  w«  oo   aemand 

be  offered  to  be  transferred  shortly  after  its  date,  the  circum-  may   be    ned 
stance  of  its  having  been  the  object  of  an  instant  call  for  i^^^'^jl^^^d^in 
payment,  does  not  necessarily  present  the  same  degree  of  oompcniatioii. 
suspicion,  if  any,  as  in  the  case  of  a  note  payable  on  a  given 
day,  which  is  already  past. 

We,  however,  refrain  from  expressing  any  opinion  on  the 
first  point,  because  that  which  we  have  formed  on  the  second, 
renders  it  unnecessary. 

II.  The  jury  have  passed  upon  the  plea  of  fraud  and  collu-      ^    ^erfict 
sion,  and  found  in  favor  of  the  defendant     A  verdict  on  these  found   on    the 
pleas  is  entitled  to  the  particular  attention  of  this  court,  M^n^onismd- 
because  they  are  the  peculiar  objects  of  the  cognizance  of  a  SS^^^T'^^bS^ 
jury.     They  often  require  the  weighing  and  comparing  of  «»«c  ^  y« 
a  number  of  circumstances  apparently  of  a  trivial  nature,  the   eogBizaoee 
which,  separately  viewed,  appear  very  unimportant;  but  which  ^^^  J™^* 
circumstances,  when  brought  together  and  compared  with 
each  other,  acquire  weighty  which  destroys  the  equilibrium 
that  kept  determination  in  suspense.    A  knowledge  of  all 
the  circumstances,  their  nature  and  the  standing  and  charac- 
ter of  the  witnesses  and  parties,   is  often  of  incalculable 
utiUty. 

Collusion  in  this  case,  is  charged  on  persons  nearly  con- 
nected by  affinity ;  who  lived  in  the  same  neighborhood,  and 
who  appear  both  to  have  hcul  an  intimate  knowledge  of  the 
details  of  the  transaction,  in  which  the  note  originated.  The 
transferee  or  plaintifi^  is  stated  to  have  employed  the  tranrferor 
as  his  agent  in  the  prosecution  of  this  suit,  and  the  latter  after 
the  tranBfer,appears  to  have  considered  himself  as  still  the  owner 
of  the  note,  and  he  appears  tohave  retained  the  possession  of  it. 
He  declared  his  intention  after  the  transfer,  to  claim  inter- 
est at  the  rate  of  ten  per  cent.  The  counsel  for  the  defend- 
ant slates,  that  the  transferee  prosecutes  the  present  suit,  by 
the  agency  of  the  transferor.     In  support  of  this  charge  they 


nrDMV   BT  AIM, 
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Wmtbui  Dm.  show  thai  the  latter  tent  a  young  wcmax^  who  reaides  in  hie 

■^tf*^>  '*^-   bouie,  to  an  adjoining  parnb,  to  be  examined  aa  a  witneai^ 

UIIB.X       with  a  view  of  diepensing  with  her  examination  in  court. 

Under  all  the  carcumBtances  of  the  caae^  we  are  unahle  to 

•ay  the  jury  came  to  a  wrong  eooduaon  in  forming  their 

verdict. 

It  i%  therefore^  ordered^  adjudged  and  decreed,  thai  the 
judgment  of  the  District  Coivt  be  aflhmed,  with  costs  in 
both  courts. 


OBBBH  V9.   HVDSOK's   STlfDICS. 

ArrsAL  wnou  tbs  coutLt  pw  tbi  Tsimo  judicui.  Dmrnior* 

JQDQX  TBXKKOr  FEBU9UI0. 

Proof  of  poMeinoat  if  indlfpeiiMblo  to  sapport  a  titles  bated  on  the  plea  of 
preecriptioii. 

The  vendor,  from  whom  the  delendant'e  title  ie  derired*  if  an  incompetent 
witneeff  to  prove  the  poffeenon  of  the  latter,  so  as  to  fonn  the  baeis  of  a 
title,  by  a  preeciiption. 

The  Tfador  if  aa  incompetent  witaew,  on  the  ground  of  intareik,  f<Br  a 

partj  deriving  title  from  him,  even  when  hie  deed  to  hie  vendee,  eoirtainf 

no  daoee  of  warranty.  ' 

Tkf  vendor  if  boond  in  warranty  to  hie  vendee,  when  hia  dned  ef  ailo  doee 

not  aiehide  it.    Hie  obBgation  extendi  at  lewt  eo  ftr,  mr  to  leqaiie  him 

to  reAmd«  with  intweet,  in  caee  of  eviotion. 

This  is  an  action,  instituted  to  obtain  a  remuneration  in 
damages^  and  a  partition  of  a  tract  of  seven  hundred  and 
twenty  arpents  of  land,  which  the  plaintiff  alleges  be 
purchased,  in  conjunction  with  one  R.  C.  Walker,  at  the 
probate  sale  of  the  succession  of  Mrs.  Sarah  Rowell,  deceased, 
situated  en  the  Mississippi  River,  at  the  mouth  of  Sandy 
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Creek,  in  the  parish  of  East  Feliciana.     The  plaintiff  further  Wiflrxmr  Dm. 
alleges,  that  since  the  purchase,  Walker   has    sold    and   -^^^»'*  '^34. 
conveyed  his  interest,  in  the  said  tract  of  land,  to  James        onmt 
Hudson,  of  West  Feliciana.     That  he  has  himself,  since  tannoT^n  am. 
said  purchase,  sold  one-half  of  his  interest  in  the  premises,  to 
one  J.  C.  Walker,  who,  together  with  Hudson,  is  in  possesion 
of  the  most  valuable  part  of  the  land.     He  urges,  that  in  con- 
sequence of  said  possession,  he  is  entitled  to  remuneration, 
from  his  said  co-proprietors,  Hudson  and  Walker,  which  he 
estimates  at  ten  thousand  dollars ;  and  prays  for  a  partition 
of  the  land,  and  judgment  for  the  difference  in  value  of  that 
portion  held  by  Hudson  and  Walker,  against  them,  according 
to  his  estimate  as  alleged ;  and  for  damages  for  the  use  and 
occupation  of  the  premises,  by  them» 

Hudson,  having  made  a  cessio  bonorunif  s3nQdics  were 
appointed  to  represent  his  estate.  The  syndics,  after  their 
appointment,  prayed  oyer  of  all  the  papers  and  documents,  on 
which  the  plaintiff  relies,  in  support  of  his  title,  to  the 
land  claimed  in  the  petition.  The  documents  comprising  the 
proceedings  of  the  Probate  Court,  and  sale  of  the  land,  were 
ordered  to  be  exhibited,  and  the  prayer,  as  to  the  remainder, 
was  overruled  by  the  court.  The  defendants  excepted  to  this 
part  of  the  opinion  of  the  court. 

The  plaintiff  filed  a  declaration,  in  writing,  stating  that  the 
sale  from  him  to  Walker,  was  cancelled,  and  that  he  claimed 
one  moiety  of  the  land  in  contest,  under  purchase  at  probate 

sale. 

Hudson's  syndics  answered  to  the  merits.  They  averred 
that  Hudson  held  two  hundred  and  ninety-eight  acres  of 
the  tract  of  land  in  question,  under  an  outstanding  title, 
adverse  to  that  derived  from  the  probate  sale-,  and  under 
which  the  plaintiff  claims;  which  was  derived  from  a 
sheriff's  sale,  for  taxes  due  on  said  land,  by  one  Samuel 
Moore,  made  the  29lh  June,  1818,  and  which  was  purchased 
by  one  J.  P.  Michel,  who  sold  and  conveyed  it  to  R.  and  J. 
Caruthers,  by  a  deed  without  clause  of  warranty y  and  who  sdd 
it  to  the  insolvent  Hudson.  The  syndics  further  aver,  that 
the  plaintiff  cannot  maintain  his  action  of  partition,  until  the 

16 
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wavnmv  Oiir.  Utk  to  the  two  hundred  and  ninely-eight  acres  ie  fint  eettled. 
■^Hf^*  '^-  They  pray  judgment,  recognizing  thie  title,  and  that  the 
plaintiff's  snit  be  dismissed. 

The  syndics  also  pleaded  a  general  denial,  to  all  the 
plaintiff's  claim,  embmced  by  the  two  hondred  and  ninety- 
eight  acre  tract,  and  prescription  of  ten  years  continued 
possession,  utider  a  good  and  legal  title. 

On  these  issues,  the  parties  went  to  trial  In  order  to 
support  the  plea  of  prescription,  the  defendants'  counsel 
offered  Michel,  the  purchaser  of  the  two  hundred  and  ninety* 
eight  acres  of  the  disputed  premises^  at  sheriff's  sale,  to  proye 
possession  in  the  defendants.  The  introduction  of  this 
witness,  was  opposed  by  the  plaintifi^s  counsel,  on  the  score 
ofhUemt  His  competency  was  urged,  on  the  grounds  that 
he  sold  and  conveyed  the  land  in  contest,  to  his  vendee,  by  a 
deed  wUhtmt  warranty,  and  that  he  was  not  thereby  responsiUe 
in  warranty.  The  court  received  him,  and  the  plaintiff's 
counsel  took  his  bill  of  exceptions  to  the  decision,  admitting 
the  witness.  The  plaintiff  finally  obtained  judgment,  from 
which  the  defendants  appealed. 

Lmnen  tmd  BipUy,  for  the  plaintiff. 

Dmene  and  Satundere^  for  the  defendants. 

Mathemt  /.|  delivered  the  opinion  oi  the  court. 

In  this  case,  the  plaintiff  alleges,  that  he  has  titie  to  an 
undivided  half  of  a  certain  tract  of  land,  as  described  in  bis 

« 

petition,  containing  seven  hundred  and  twenty  arpents,  and 
that  the  defendants  are  joint  owners  with  him^  of  the  other 
moiety  of  said  land.  Partition  is  prayed  for,  in  conformity 
to  the  alleged  rights  and  claims  of  the  parties. 

On  the  part  of  the  defendant  Hudson,  a  title  is  set  up  to 
two  hundred  and  ninety-eight  acres,  being  a  part  of  said  tract 
of  seven  hundred  and  twenty  arpents,  derived  from  a  source 
difierent,  and  independent  of  the  tide  alleged  by  the  plaintiff, 
and  pleads  a  right  by  prescription,  &c.  The  original  docu* 
ment  of  title,  offered  in  support  of  the  prescription  pleaded,  is 
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a  deed  made  in  pursuance  of  a  sale  for  taxes,  wherein  the  WMnu  Dwv< 
assessment  was  made  against  one  Samuel  Moore,  on  a  tract  '^"g^^  >^^^« 
of  land  supposed  to  contain  three  hundred  and  fifty-six  acres,  ftsjuor 
a  part  of  which  was  sold,  amounting  to  two  hundred  and  hvumo^  ^u. 
ninety  eight  acres,  to  a  certain  John  P.  Michel,  who  bid  the  i^roof  of  po^ 
amoimt  of  taxes  and  costs,  for  this  portion  of  the  whole  land  J|^^ie'*to'inp^ 
assessed.    Michel   afterwards  sold  to  Richard  and  John  p<»t*tiUeijaMd 

OD  the  plea  gi 

Caruthers,  who  sold  and  conveyed  to  the  defendant  Hudson,  preaeripdon. 
The  deed  from  Michel  to  his  vendees,  contains  no  clause  of  fr^%iM^^ 
warranty,  neither  is  there  any  clause  which  excludes  it.  defendant*!  tiUe 

Judgment  was  rendered  in  the  court  below,  in  favor  of  the  Incompetent  vitr 
pLaintifi^  from  which  the  defendants  appealed*  S^Jton«?Se 

The  pleadings  in  this  case,  clearly  involve  a  question  of  "^»  **  *?  ^ 
title.  The  basis  of  that  set  up  on  the  part  of  the  defendants,  a^'tiUe  hj  a prfr- 
10  prescription.  To  support  a  tide  of  this  kind,  proof  of  "^"^^^^  j, 
possession  is  indispensable.  In  order  to  establish  this  fact,  an  ineompetent 
they  offered  as  a  witness,  Michel,  from  whom  the  title  under  ^^  oHnt!^ 
which  they  claim,  is  derived,  who  was  objected  to,  as  incom-  ^.  ?^  *  gj^ 
petentbythe  plaintiff;  he  was,  however,  received  by  the  court,  from  hfm,  eren 
and  a  lull  of  exceptions  taken.  The  witness  thus  offered,  is  ^^s  sendee 
clearly  incompetent,  on  the  ground  of  interest.  He  is  bound  ^^'''  f  w°^ 
in  warranty,  on  his  deed  to  the  Caruthers,  for  that  act  does  nmty. 
not  exclude  it.  His  obligation  extends,  at  least,  to  require  bo^^^^ 
him  to  refund  the  price,  with  interest,  (if  no  further)  in  the  »ot7  ^}^*  ▼«»- 

-      .     .  t>t       T       ^1  4^Am.^  dee,    vbea   hii 

event  of  eviction.    See  La.  Code,  orL  2476,  et  seq.  deed  of  laie  does 

The  judge  below  erred  in  admitting  the  witness.  And  as  ^^  ^bU^ti!!^ 
it  is  possible,  that  the  defendants  might  have  proven  the  fact  ^'^^^^  ^  ^^*^ 
of  possession  by  other  testimony,  if  they  had  not  been  led  into  qoire  bim  to  re- 
eiTor  by  thQ  decision  of  the  judge  a  ^tio  in  allowing  their  J? ^iT^ue^of 
witness  to  testify  who  was  legally  incompetent.  Under  these  ^^<»- 
circumstances,  we  think  the  cause  ought  to  be  remanded  for 
a  new  trial. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided,  reversed  and 
annulled,  and  that  the  cause  be  sent  back  to  said  court,  to  be 
tried  de  imvs.     The  appellee  to  pay  the  costs  of  this  appeal 
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WwmurDivr. 
'^"S^*  '^^  GEOR6B  VS.   MCNEILL  BT  AL8. 


Vt.  APPEAL  FROM  THB  COURT  OF  THE   EIGHTH   JUDICIAL  DISTRICT,  THE   JUDGE 

X^raiXL  XT  All. 

OF  THE    FOURTH    (THEN   JUDGE    WATTS,)    PRESIDING. 

A  mandatoiy  is  not  considerad  to  have  exceeded  his  authority,  when  he  has 
fulfilled  the  trust  confided  to  him,  in  a  manner  more  advantageous  to  his 
/    principal,  than  that  expressed  in  his  appointment. 

The  drcomstaDce  of  the  fkctor,  being  a  creditor  of  the  consignor  or  owner, 
and  the  necessity  of  his  advances  being  covered,  will  not  of  itself  juotiiy 
a  sale  below  the  limited  price. 

80  where  twenty  bales  of  cotton  were  consigned,  and  limited  to  be  sold  for 
nine  and  a  half  cents,  or  nwre^  and  without  further  instructions,  the 
factor  or  agent  sells  at  seven  and  eight  and  a  half  cents  per  pound ;  and 
it  is  proved,  that  a  higher  price  than  that  at  which  the  cotton  was  sold* 
could  not  be  obtained ;  and  when  it  also  appears,  that  this  was  the 
highest  market  price,  obtainable  at  any  time  between  the  sale  and  the 
inception  of  suit,  the  price  at  which  the  cotton  actually  sold,  is  all  the 
principal  or  owner  can  recover. 

This  is  an  action,  instituted  by  the  owner,  to  recover  from 
the  factors,  the  sum  of  seven  hundred  and  eighty  dollars 
ninety  cents,  as  the  price  and  proceeds  of  twenty  balee 
of  cotton,  consigned  for  sale  at  the  limit  of  nine  and  a  half 
€ents  per  pound,  according  to  the  following  receipt : 

"  Received  of  John  Greorge,  twenty  bales  of  cotton,  marked 
J.  O.,  from  one  to  twenty,  for  sal€i3  and  returns  at  mine  and 
a  half  cents,  or  more.    May  28th,  18S1.  ^ 

"John  T.  M*Neai,  &  Co.'* 

Notwithstanding  this  agreement,  the  defendants,  through 
their  agents,  Hagan,  &  Co.,  sold  the  cotton  in  July  following, 
below  the  limits;  eight  bales  at  seven  and  three-fourth, 
and^twelve  at  eight  and  three-fourth  cents  per  pound.  This 
fiuit  is  brought  to  compel  them  to  account  to  the  plaintiff,  at 
the  Undt  price.  There  is  no  allegation  in  the  petiticxi,  and  no 
attempt  on  the  trial,  to  prove  that  cotton  of  like  quality  of 
that  of  the  plaintiff,  sold  between  the  date  of  the  agreement, 
and  the  institution  of  suit,  at  nine  and  a  half  cents,  or 
for  any  higher  price,  than  that  stated  in  the  account  of  sales. 
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The  defendants  pleaded  a  general  denial ;  and  that  they  v/wmmsihn 
were  always  ready  to  account,  and  pay  over  the  proceeds  <rf  >f««rii^  i»s4. 
said  cotton,  at  the  price  for  which  it  sold  ;  or  if  the  |daintiff       Qsnamm 
was  dissatisfied  with  the  sale,  they  would  replace  it  with  H«raix*vi 
other  cotton  of  a  similar  sample.     They  further  state  that  the 
cotton  was  never  worth  the  limit,  and  that  the  price  at  which 
it  sold,  was  more  than  it  was  worth.     They  also  set  up  sev- 
eral sums,  amounting  to  three  hundred  dollars,  which  they 
{dead  in  compensation  of  the  plaintiff's  demand. 

It  appeared  in  evidence,  that  the  cotton  was  held  up  until 
late  in  the  season,  to  obtain  the  limited  price,  but  the  market 
not  allowing  it,  sales  were  made  at  the  prices  stated  in  the 
account  of  sales,  without  further  instructions  from  the  owner. 

Upon  these  issues  and  ^sicts,  the  parties  went  to  trial.  The 
district  judge,  who  presided  at  the  trial,  instructed  the  jury, 
*^  that  there  was  a  plain  violation  of  the  contract,  on  the  part 
of  the  defendants,  but  that  before  the  plaintiff  could  recover 
against  the  defendants,  any  thing  beyond  the  actual  proceeds 
of  the  cotton,  it  was  incumbent  on  him  to  allege  and  prove, 
that  he  had  sustained  damages,  by  such  vudation  of  the 
written  agreement ;  that  if  at  any  time,  between  the  date  of 
the  contract,  and  the  institution  of  the  suit,  cotton  of  similar 
quality  with  plaintifi^s,  had  sdd  for  ten,  fifteen,  or  twenty  cents 
per  pound,  and  he  had  alleged  and  proved  this  fact,  he  would 
be  entitled  to  recover  the  difference  between  the  actual  sales 
and  such  price ;  but  that  in  this  case  the  plaintiff  had  not 
done  so,  he  had  no  right  to  recover  beyond  the  balance  in 
defendant's  hands,  after  allowing  the  claims  pleaded  and 
proved  in  compensation. " 

The  jury  returned  a  verdict  for  the  plaintifl^  of  four  hundred 
and  thirty-nine  dollars  thirty  cents,  after  deducting  the 
defendant's  claims,  set  up  in  compensation,  but  at  the  same 
time,  charging  them  with  the  cotton,  at  the  rate  of  nine  and 
a  half  cents  per  pound. 

Both  parties  were  dissatisfied  with  the  verdict,  but  the 
court  considered,  as  the  defendants  acted  incorrectly,  in 
violating  an  express  agreement,  when  they  could  easily  have 
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WvmftvDitT.  consulted  tht  plainUfl^  and  still  retained  the  proceeds  of 
^fcywrf,  1834.  ^  cotton  in  their  handsL  that  the  verdict  had  done  no 
more  than  substantial  justice,  although  contrary  to  the 
princi|^3  of  law,  given  in  the  charge,  dmUd  a  new  triaL 
From  the  judgment  rendered  on  the  verdict,  the  defendants 
appealed. 

LawBcnt  ^^  ^^^  plaintifil 

1 .  When  there  is  a  special  agreement  between  the  principal 
and  flEMtor,  that  the  consigned  pmperiy  shall  not  be  sidd  under 
a  limited  price,  the  consignee  violates  that  agreement,  if  he 
sells  under  that  price,  and  the  principal  can  recover  the  limit 
price  stipulated,  or  ascertained  damage,  on  alleging  and 
proving  the  vi<rfation  of  that  contract.  La.  Code,  otL  1938, 
S979,  £960.  t  Pathkr,  ofi  06.  93,  9a  1  Ma$$.  ReporUf  t7, 
64,  288. 

S.  The  defendant  violated  his  contract,  by  substituting 
other  persons  to  sell  the  cotton,  and  is  liable  for  his  sub-agent's 
acts.     1  lApermoft  en  Agency ^  54,  64,  66,  S81. 

S.  When  the  power  of  a  iisictor  is  limited  by  instructions, 
he  is  bound  to  pursue  those  instructions.  If  he  deviate  from 
his  orders,  though  with  a  view  to  his  employer's  interest,  he 
will  be  liaUe  for  the  consequences.  The  loss  sustained  by 
the  principal,  is  the  measure  of  damages,  which  he  is  entitled 
to  recover  against  his  factor.  I  lAoermore  an  Jigmcy^  368, 
369,  342,  398,  403. 

4.  The  rule  of  law  is,  that  the  consignor  of  goods,  limiting 
the  price  at  which  the  factor  may  dispose  of  them,  and 
the  factor  violates  his  instructions  by  selling  them  for  less,  the 
consignor  is  entitled  to  recover,  not  only  the  amount  for 
which  the  goods  were  sold,  but  also  the  difierence  between 
that  amount  and  the  price  limited.  1  lAoermon  an  Jlgmey^ 
390,  30o. 

5.  The  jury  erred  in  admitting  the  demand  pleaded  in 
compensatioD.  There  is  no  evidence,  that  plaintiff  ever 
accepted  the  draft  drawn  on  him,  or  agreed  to  pay  the  notes 
[beaded  in  compensat  ion.  The  judgment  of  the  court  a  qua 
ought  to  be  amended  in  this  respect. 
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BraJfwd^  Ant  the  defendants  and  appellanta.  W\ 

1.  The  appellants  were  commiflsion  merchants  in  New- 
Oileans,  and  as  such  were  the  agents  of  the  appeUee.    An 
agent  can  act  hy  a  sub-agent,  he  being  answerable  for  the  j|« 
acts  of  his  sub-agent,  to  hia  principal. 

S.  In  holding  and  finally  disposing  of  the  cotton  of  the 
appellee,  the  appellants  used  all  the  care  and  deligence, 
which  ^  prudent  men "  would  have  been  required  to  have 
used,  to  get  the  best  price  therefor,  which  the  market  would 
aflford. 

S.  The  appellee  being  the  debtor  of  the  appellants^  they 
were  justified  in  making  sale  of  his  cotton,  after  waiting 
a  reasonable  time  for  a  rise  in  the  market,  to  meet  the  views 
of  their  priocipaL 

4.  The  appellants  held  on  to  the  cotton,  as  long  as  there 
was  reasonable  ground  to  hope  for  an  improvement  in  the 
price,  and  it  was  incurring  continual  expense  for  storage. 

The  counsel  cited  to  the  court,  in  support  of  the  foregoing 
points,  the  following  cases  from  Bfartin's  Reports :  Wtems  vs. 
M'Mkkm,  7 Martin,  54.  Yamgys.  JIT'LovgAlM  Hob.  UUL 
628.  JfohU  vs.  M'Mckm,  9  Marim,  188.  Madanetab 
vs.  TamktUy  et alty  ltMartm,S^ 

Martm,  /.,  delivered  the  opinion  of  the  court. 

The  sole  question  which  this  case  presents,  is  whether  a 
commission  merchant,  who  has  sold  cotton  below  the  UmiUd 
pricty  is  bound  in  every  case  to  account  for  it,  at  thai  prke. 
Livermore,  in  his  valuable  treatise  on  agency,  is  said  to  have 
laid  down  the  broad  principle,  that  a  factor  who  sells  below 
the  limited  price,  is  chargeable  with  the  difierence  between 
the  price  he  sold  at,  and  that  limited  by  the  owner.  Lwer* 
mors  anJigency,  Baltimore  edition,  1  voL  380,  384*    A  copy 


*Under  the  head  of  ^^the  form  of  ection,  whieh  the  prineipel  may 
aaiatun  againet  hie  agent,  for  nat^tmMnet,  mtfeamomy  er  wuifftnumret  ^ 
Mr.  hrnmrmtrty  is  hie  Treatiee  oa  k^fmej^  Beltham  edilioa,  oi  pec*  3M> 
nja: 

'*  Ae  to  the  f  eneral  qoeetiiMi,  I  ehooU  wppeee,  thai  wh«o  the  foelor  m 
poeiUTol J  ordecod  aot  to  eell  the  goods  mtdmf  a  certain  priaei  hie  eeiJing 
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WbstbbkDist.  of  this  edition  of  that  work,  is  not  within  our  reach  at 

^ugiut,  1834.    i^jjg  place,  and  the  passage  cited,  has  heen  looked  for  in  vain 

osomoB       in  the  Boston  edition,  which  is  the   only  copy  to  which 

x«]ruLL  BTAui.  we  have  heen  ahle  to  have  access.     That  this  rule  is  the 

proper  one  in  most  cases,  we  have  no  hesitation  to  admit,  but 
we  are  equally  ready  to  say,  that  in  some  cases,  the  owner  of 
the  goods  may  justly  contend,  that  this  rule  affords  him  but  an 
inadequate  satisfaction,  while  we  allow  the  factor  may  insist, 
that  it  mulcts  him  in  excessive  damages,  and  consequently 
condemns  him  to  pay  damages,  when  the  owner  is  not 
entitled  to  any. 

A  has  a  plantation,  which  is  the  ancient  family  seat, 
and  which  he  estimates  at  a  price,  much  above  the  sum  that 
he  may  reasonably  accept.  It  is  the  price  of  affection.  At 
his  departure,  he  directs  his  agent  to  sell  it,  but  not  below 
that  price,  which  is  the  only  one  that  affords  him  a  sufficient 
inducement,  to  part  with  the  property,  the  sale  of  which, 
necessity  and  the  situation  of  his  affairs  does  not  demand. 
The  agent  is  induced,  by  the  dedire  of  obtaining  his  commis- 
sions, or  the  use  of  the  money,  to  sell  at  a  good  price,  but 
below  the  limit  imposed  by  the  principal.  This  is  perhaps  a 
case,  to  which  the  rule  invoked  from  Livermore  is  applicable, 
in  which  the  measure  of  damages,  is  the  difference  between 
the  two  prices. 

them  for  less,  is  as  much  a  tortious  conversion,  as  if  he  had  given  them  away; 
for  though  the  principal  has  given  him  an  authority,  which,  as  far  as  third 
persons  are  concerned,  will  not  be  affected,  by  his  private  instructions ;  yet 
as  between  the  principal  and  factor,  it  is  the  same  as  if  he  had  given  no 
authority,  when  the  limits  of  the  authority  have  been  exceeded,  and  no 
discretion  was  left  with  the  factor.  If,  as  Mr.  Justice  Lawrence  seems  to 
think,  an  action  for  money  had  and  received,  be  the  principal's  only  remedy, 
there  certainly  would  be  no  use  in  limiting  the  factor  as  to  price ;  since  in 
this  action  the  plaintiff  would  affinn  the  eaie,  and  the  money  actually  pro- 
duced by  the  sale  of  the  goods,  would  be  all  that  he  could  recover.  Even 
if  the  factor  has  sold  the  goods  for  less  than  the  market  price,  the  principal 
must  submit  to  the  loss,  unless  he  can  maintain  some  other  action  more 
favorable  to  him  than  this.  Nor  is  the  action  of  trover  such  as  to  aiford 
him  complete  satisfaction.  V^hen  the  price  at  which  groods  are  to  be  sold 
is  limited  by  the  instractions  given  to  the  factor,  these  instructions  have 
reference  to  a  certain  state  of  the  market.    They  are  not  intended  to  guard 
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During  the  invaaioii  ot  this  state  by  the  enemy^  in  the  WiwoiiDiw. 
winter  of  1814-15,  cotUm  fell  to  six  cents.    After  the  peace,  it   '^'^^^  **^ 
gradually  rose  to  thirty.     If  during  the  seige  of  New-Orleans,       ««^» 
a  factor  had  received  cotton,  with  directions  not  to  sell  under  i 
six  cetUSf  and  after  peace  was  prdelaimed,  had  sold  it  for  five 
csntst  while  fifteen  or  twenty  cents  pei^ponnd  might  have  been 
obtained,  the  owner  ci  the  cotton  might  have  Well  contended, 
that  his  case  was  one  in  which  Livermore^s  rule  afibrded 
but  an  inadequate  measure  of  damages ;  As  the  object  of 
the  limitation,  was  to  fix  a  mmmum  price,  not  to  absdlve  the 
fectop  from  the  obligation  of  consulting  his  principal's  interest, 
by  selling  for  the  highest  price  he  could  obtain. 

In  the  case  of  a  factor,  who  had  sold  bdow  the  limited 
price,  but  who  could  show  that  this  price  was  so  eztravaganft, 
that  neither  at  the  time  of  the  sale,  w  at  any  period  since,  it 
could  be  obtained :  As  if  after  sales  a^  thirty  cents,  in  1815,  a 
planter  in  1816,  had  sent  his  crop  to  marbet,  with  directions 
not  to  sell  under  that  price,  and  the  factor  having  sold 
for  twenty  cents,  it  appearing  that  this  was  the  highest  price, 
that  could  be  obtained  at  the  time  oi  the  sale,  or  at  any 
period  between  that  and  the  time  of  instituting  suit,  the  ftictor 

agtintt  &  sole' for  leM  tinm  tho  cwrMt  market  price,  st  the  time  of  makid; 
the  tale ;  for  this  if  an  erent  not  contemplated  by  the  principal,  nor  is  it  of 
frequent  occurrence.  The  object  of  the  principal  is  to  hold  the  goods,  until 
a  favorable  state  of  the  market  renders  it  expedient  to  dbpose  of  them.  Of 
this  he  is  competent  to  judge ;  and  it  is  the  duty  of  the  factor  to  conform  to 
his  directions ;  and  he  is  answerable  for  violating  them.  But  if  the  pnnci- 
pal  has  directed  the  factor  not  to  sell  the  article  for  less  than  five  dollsnt, 
and  the  factor  sells  it  for  four  dollars,  which  is  the  current  market  price  at 
the  time ;  an  action  of  trover  will  not  afford  satisfaction ;  for  in  trover  the 
rule  is,  that  the  plaintiff  is  entitled  to  damages  equal  to  the  value  of  the 
article  converted,  at  the  time  of  the  conversion.  This  value  is  not  to 
ba  estimated  aoeording  to  the  notion  the  plaintiff  may  have  of  it,  nor  witii 
reference  to  the  state  of  the  market  at  aaothertime ;  but  must  be  calculated 
according  to  tho  actual  state  of  the  market,  at  the  time  of  sale.  A  special 
action  on  the  case,  alleging  the  gravamen^  either  as  a  breach  of  promise,  or 
a  breach  of  duty,  would  therefore  be  advisable ;  and  in  this  action  I  appre- 
hend the  plaintiff  would  be  entitled  to  recover,  no^  only  the  amount 
for  wbloh  the  goods  sold,  bat  tlso  the  diftreaM  between  that  amount  and 
the  price  limited."  Rifokthi. 

17 
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Wnmx  DifT.  might  well  contend,  that  the  difference  of  the  price  of  sale, 
'^^'^s^"^  ^^^'  and  the  highest  price  obtainable  since,  afEMrded  the  just 
eaoBOK       measure  of  damages,  while  livermore's  rule  subjected  him  to 
M'imu.  in  AIM.  exceesive  damages. 

If  in  the  preceding  case,  the  factor  had  been  drawn  on,  and 

accepted  drafts  for  the  ftilt  amount  of  the  value  of  the  cotton, 

and  showed  that  the  additional  cents  on  the  price,  were  not  to 

be  obtained,  for  even  a  year  after  he  made  the  sale ;  that  the 

protest  of  the  drafts,  the  interest  on  money  obtained  from 

brokers  to  redeem  them,  the  storage  of  the  cotton,  and  its 

protection  from  the  danger  of  fire,  would  all  amount  to  a 

considerable  sum,  and  render  a  sale  advantageous,  although 

below  the  limited  price,  and  show  that  it  was  beneficial  rather 

than  detrimental  to   the  interests  of  the  principal;    it  is 

clear  the  rule  invoked  would  subject  the  agent  to  damages, 

in  a  case  where  he  was  not  liable  to  any. 

Unotomiiiider^      The  couuscl  for  the  plaintifl*  and  appellee,  has  referred  us 

wJ^'^iSSSri^  to  the  articles  1948, 2978  and  2980  of  the  Lauiiiana  Code,  in 

when  he  hu  fui-  support  of  the  rule  for  which  he  contends.    The  first  of  these 

filled  tiie    tnut        .  , 

eonfided  to  him  articles  does  uot  appear  to  this  court,  to  have  any  bearing  on 
^^   ^   SHwpSL  ^^^  question  under  consideration.    The  next  declares,  that  the 


«?^*°^P™J  attorney  who  exceeds  his  authority,  is  personally  liable,  and 
expresMsd  in  hii  bound  by  the  contract ;  and  the  last  consecrates  the  principle 
^^^*^rwMn-  ^^^^  ^®  think  ought  to  govern  this  case.  It  provides,  that 
■tanee  of  thefac-  the  mandatory  is  not  considered  to  have  exceeded  his  authori- 
ditorof^TOin  ty,  when  he  has  fulfilled  the  trust  confided  to  him,  in  a 
Sftibe^^nMeS- ^*"°®'  more  advantageous  to  the  principal  than  that 
ly  of  his  ndvui-  expressed  in  his  appointment. 

^  wiiPnot,  of  We  have  also  been  referred  to  authorities  found  in  1  Ma$9. 
!2f 'he^ow^S  Reports,  67,  254  and  288,  and  to  Potkier  on  ObligoaUms,  93  and 
limited  price.  98.  These  authorities,  as  far  as  we  have  been  able  to 
bate^rf  *JSttS  «3tfi™"^®  ^J^^m*  do  not  in  the  opinion  of  this  court,  support  the 
wm  eonugned  principle,  in  favor  of  which  they  are  invoked,  and  to  the 

and  limited  to  be  *_^      *^jii-i,  „ 

■old  for  cine  and  extent  contended  for  by  the  appellee. 

Sn^JSId^th!^/  The  appellants'  counsel  has  presented,  as  a  ground  of 
SJioti^*'  ^justification,  in  behalf  of  a  sale  made  below  the  limited  price, 
factor  or  ageJ  the  circuoistance  of  their  being  creditors  of  their  principal,  and 
^*^i^?£r  the  necessity  of  their  advances  being  covered.     But  this  justi- 
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ficatioQ  cannot,  in  our  opinion,  be  admitted.)   The  record  WnmaurDuT. 
shows  the  defendants  and  appellants  have  proved,  that  a  -^"g^^  ^>^ 
higher  price  than  that  at  which  they  sold  the  plaintiflTs         9m 
cotton,  could  not  have  been  obtained.    It  does  not  appear. 


that  at  any  time  between  the  sale  of  the  cotun,  and  the  eentiiMrpouid, 

inception  of  this  suit,  that  cotton  sold  higher.  tfaat^  I*  X^^ 

We  therefore  conclude,  that  on  the  evidence  before  them,  ^^^^S^  ^ 


the  jury  erred  in  applying  the  rule  contended  for  by  the  *°",j^^|^"^ 
plaintiff's  counsel  in  this  case.    But  we  think  justice  requires  tained ;    wki 
that  the  plaintiff  should  have  an  opportunity  of  showing,  that  I^*^|f^'£^ 


he  was  really  injured  by  the  sale,   being  unwilling   to  "^^^  ^'t 
pronounce  against  him,  in  direct  opposition  to  the  verdict       tminabie  «t  mj 

tiaic       bctweaft 
the  nle  and  the 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^[^^^""^ 
judgment  of  the  District  Court,  be  annulled,  avoided  and  vhiehtheeottni 
reversed  ;  that  the  verdict  be  set  aside,  and  the  cause  .u  the'^prinoipti 
remanded  for  a  new  trial ;  the  [daintiff  and  appellee  paying  or  owner  cu 
costs  in  this  court. 


DTEE  V8.   8E1I.8. 

▲FFBAl*   FftOM  THE  OOOKT  OV  TBS  THIBD  JUDICIAL  DIlTaiOTf   THB  JUOSS  ^  J  ^^ 

THXBBOr  vmBSIDDIO* 

VHiere  the  question  ie  preaented,  whether  &  workman  who  aaes  on  » 
apecific  contract  for  work  and  labor,  can  giyeeyidence  of  the  work  naily 
done,  and  recorer  ita  ralne,  altlioug h  the  job  was  not  completed  accord- 
inf  to  contract,  when  the  employer  receiTed  the  work  in  an  imperftct 
atate,  and  when  sued  on  the  contract,  demanda  dama^rea  in  reconyention 
for  delay  in  doing  tho  work,  and  for  ita  not  being  done  in  a  workmanlike 
manner?  HeU,  that  thia  caae  ia  aimilar  to  that  of  Lareau  tb.  Dedotut^ 
3  La.  RtpotiM^  1 ;  and  thai  the  evidence  ia  admiaaible,  and  the  employer, 
haying  reeeiyed  the  work,  ia  bound  to  pay  the  yalue  in  the  condition  it 
is  delivered.  • 


138  CASES  IN  THE  SUPREME  COURT 

Wuimnlkn.  TIm  pla*  in  twmftmtim^  aotboitaBi  die  plMBttfT  to  ghM  w  •fidmos  th* 

'^'y^  **^       T«lM  (if  tiM  work  4oiio  for  mhkk  ho  laoi,  to  npol  iho  domuid  for 

BTtn  duufM  •goiptt  liifli  for  tlio  son-forfomMBOO  of  hm  oontnet, 

to. 
nutf*         Whera  the  unount  foand  bjr  the  Jur^r  wu  not  liquidated  at  the  inception 

of  the  rait,  interett  is  not  allowable  bj  law.    The  law  doee  not  allow 

tntereet  on  unliquidated  mime. 

Where  the  yerdict  and  judgment  aUowi  iatereiit  on  an  unliquidnted  aunt 
the  appellee  cannot  aroid  a  revenal  of  the  judgment  and  payment  of 
Qoita,  bj  filing  in  the  Supreme  Court  a  rtmitiilur  of  the  interevt  ao 
allowed. 

The  plainiiff  aUege%  he  entered  into  a  wiiUten  ccntmct 
^  with  the  defendant,  to  build  for  him  a  cotton  gin,  for  which 
the  latter  bound  himaelf  to  pay  him  the  eum  of  five  hundred 
and  fiAy  dollars.  He  further  allegee,  he  has  performed  hie 
part  of  the  contract  aocording  to  the  terms  thereof,  and  com* 
pleted  the  gin  within  the  time  limited ;  and  that  the  defendant 
refuses  to  pay  him.  He,  therefore,  prays  judgment  for  the 
sum  of  five  hundred  and  fifty  dollars  and  costs. 

The  defendant  pleads  a  general  denial ;  admits,  and  an- 
nexes to  his  answer  the  written  contract  to  build  the  gin,  but 
expressly  avers  that  the  plaintiff,  after  commencing  the  work 
quit  it  soon  after,  and  left  the  country,  against  the  consent 
and  remonstrances  of  this  defendant;  that  by  reason  of  the 
misconduct  and  failure  of  the  plaintiff  to  build  his  gin  in 
time  for  his  crop^  he  has  sustained  damages  to  the  amount 
of  five  hundred  and  fifty  dollars ;  and  that  the  {daintiff  is 
further  indebted  to  him  fixr  various  articles  furnished,  accord- 
ing to  an  annexed  accoimt,  amounting  to  four  hundred  and 
nine  dollars  and  twenty-five  cents,  making  in  all  the  sum  of 
nine  hundred  and  fifty-nine  dollars;  for  which  he  prays 
judgment  against  the  plaintiff  in  reconvention. 

The  plaintiff  sued  on  his  written  contract,  in  which  he 
bpund  himself  to  build  the  gin  and  gin-house  for  the  defendant, 
|[)y  the  1st  of  October,  1833,  unless  prevented  by  sickness,  in 
which  case  he  was  to  have  longer  time.  The  evidence  shows, 
the  work  was  badly  done,  and  the  gin  not  entirely  completed. 
The  defendant  attempted  to  gin  his  cotton  on  it,  but  he  had 
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to  employ  a  penoii  to  iaish  and  fix  the  prosB,  before  he  oouid 

press  the  cotton  after  it  Was  gmned.    The  whole  evidence  ^"g*^  **^ 

showed,  the  gin  was  not  comjAeted  according  to  the  contract 

The  account  of  defendant,  annexed  to  his  answer,    was 

proved,  with  the  exception  of  some  items,  which  were  stated 

to  be  charged  too  high. 

The  jury  returned  a  verdict  for  the  plaintifl^  in  the  som  of 
three  hundred  and  fifty-six  dollars,  without  finding  any  thing 
on  the  plea  in  reconvention. 

The  defendant's  counsel  moved  for  a  new  trial,  on  the 
following  grounds : 

1 .  The  jury  en-ed  in  finding  a  verdict  for  the  value  of  the 
work  and  labor  done,  when  the  suit  was  brought  on  a  special 
contract. 

2.  The  verdict  is  contrary  to  law  and  evidence,  in  not 
finding  or  allowing  any  thing  on  the  jdea  in  reconvention. 

5.  There  was  no  proof  of  the  value  of  the  work  done  by 
the  plaintiff. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  in  conformityto  the  verdict  The  defendant  appealed.       wiwre   ike 

qneidoo  it  pv^ 
-r  ^      .1        1    •    .•/«•  tented  wlietifeer  ft 

Lawmmf  for  the  piaintin.  vodEinen    viio 

Mes  on  a  upeeif- 

10   eoBOPeet    fop 

Mu$€^  for  the  defendant  and  appellant.  work  end  hOMr, 


give 
denee     of     the 

BvOmrdy  J.,  delivered  the  opinion  of  the  court.  I^^^L?1S 

The  appellant  relies  for  a  i:^verBal  of  the  judgment  on  five  ^^^^l^TiMt 
points,  filed  in  the  record.  2SSi?to  c^ 

The  three  first  may  be  considered  together,  as  presenting  tnct,  when  die 
to  the  court  the  question,  whether  a  workman  who  sues  on  a  ^^^^^^SklL 
specific  contract  for  work  and  labor,  can  give  evidence  of  the  J^  iS?^^ 
work  really  done,  and  recover  its  value,  although  the  job  was  Med  on  the  con- 
not  completed  according  to  contract,  when  the  employer  damages  in  ■«• 
received  the  work  in  an  unfinished  state,  and  when  sued  on  ^Sn^^itt^ 
the  contradl  demands  damages  in  reccmvention,  for  delay  in  Aeworitandfor 
doing  the  work  and  for  its  not  having  been  done  in  a  work-  done  jn  a  work- 
manlike manner.  ^^^  BtU^Sk 
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■ 

WnmirOitT.      This  case  is  similar,  io  its  essential  featureta^  to  that  of 

'^^'^y^  '*^   Loreau  vs.  Declouet,  S  La.  Reporkf  1 ;  in  which  this  court 

nns        held,  that  in  commutation  contracts,  when  the  reciprocal 

obligations  are  to  be  performed  at  the  same  time  or  one  imme- 


M** *** ^^  diately  after  the  other,  if  one  party  goes  on  to  perform  his 
Uretm  ▼•.  De-  part  but  does  not  complete  it,  as  agreed  on,  and  the  other 
^onto'i^t  and  £t  ^eceives  the  thing  contracted  for,  he  is  bound  to  pay  the  value 
the  evideoM  u  i^  i\^^  condition  it  is  delivered. 

•dnumble    and 

tbe  ^  empiojer  The  plea  in  reconvention,  authorised  the  plaintiff  to  give  in 
fbework,  ii  evidence  the  value  of  the  work  done,  to  repel  the  demand  for 
^^in'tE^Mw^  damages  against  him  for  the  non-performance  of  his  contract, 
dttion  it  it  dcU-  The  jury  tried  the  whole  case,  and  after  allowing  to  the 
Tiie  niea  in  ^^'^ndant  about  two  hundred  dollars,  rendered  a  verdict  in 
reeoiiTeotilm  Mr  favcNT  of  the  plaintifl^  for  the  balance. 

pkantiff  to  give  The  fouTth  point  made  by  the  counsel  for  the  afqpellant,  is 
la^^draee  ^e  ^j^^  ^j^^  verdict  of  the  jury  on  the  plea  of  reconvention,  is 
^J*  It*  ^^  contrary  to  law  and  evidence.  It  is  urged,  that  a  greater 
to  repel  the  de-  amount  of  damages  was  proved,  than  has  been  allowed  by 
sei  agSiMt^ii^  the  jury.  One  witness,  it  is  true,  stated  as  his  opiniim  that 
mlTor^^conl^  the  defendant  had  sufiered  greater  damage  in  the  loss  of  an 
tnet  early  market,  and  the  fall  of  price.  Butthe  jury  was  not  bound 

to  adopt  the  opinion  of  the  witness,  which  may  have  been 
nnoant  found  by  formed  on  taking  into  view  remote  consequences  which  could 
toudSSfidTat  £d  ^^^  ^^^  entered  into  the  contemplation  of  the  parties  when 
tneeption  of  the  the  contract  was  made.    The  jury  took  into  view  the  limited 

■lit.    initreH   ii  •»      ^^ 

not  aUowiOkie  hy  amouut  of  CFop  to  be  ginned,  and  the  delay  which  occurred, 
does  not^^aiioir  ^^^  formed  their  opinion  according  to  the  facts  proved  on  the 
intoeflt  on  nnii-  trial.    We  are  not  enabled  to  say,  that  their  verdict  has  done 

Qttidsted  rainsa  _ 

evident  injustice  to  the  defendant. 

Where  ae  The  last  point  appears  to  us  well  taken.  The  amount 
meJttSaw»m^  found  by  the  jury  was  not  liquidated  at  the  inception  of  the 
*^t3"'roiSl  8">*»  ^^  interest  is  not  by  law  to  be  allowed  on  unliquidated 

■pp«^eecan-  gums.    The  appellee  endeavors  to  obviate  this  objection,  by 


mii( 
tfie 


yenid  of  the  filing  in  this  court  a  remUtUur  as  to  the  interest  allowed  by 
w^S^of  eJ^t  ^^^  judgment  We  are  of  opinion,  that  this  cannot  be  done. 
^praM  c<wt  '^^^  ^^^^  ^^^  pronounce  on  the  judgment  as  it  was  ren- 
•  ramttUur  of  dered,  independently  of  any  modification  of  it  by  one  of  the 
allowed.  parties  pending  the  appeal. 
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It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
jadgment  of  the  District  Court  be  avoided  and  reversed,  and  '^y^  '^^ 
that  the  plaintiff  recover  of  the  defendant  and  appellant  the  mast,  l  v.  e. 
sum  of  three  hundred  and  fifty-six  doDars,  with  costs  in  the 
Ditotrici  Court ;  those  of  the  appeal  to  be  paid  by  the  plaintiff 
and~appellee. 


MABT,  t  W.  C.  V$.   If  onus  BT  ALM, 

AFPKAL   P&OM  TBC   COURT   OF  THE  TMIEO  JUDICIAL   D18TUCT,    THE   JCOOB 

THEKBOF   PEKSWflfO. 


In  E  eonfliet  of  laws  betwoon  two  stEtes,  when  a  taatstor  in  Georgin 
bequeathed  to  certEin  of  his  tlETee  their  freedom,  to  take  edbei  five  yean 
after  his  death,  and  before  the  ezpiiation  of  the  fire  yean  the  testamen- 
tary exeeatcMT  farinfi  the  stares  to  Looisiana,  and  it  is  shown  that  at  the 
time  of  the  ktqueii  of  freedom,  the  laws  of  Georgia  prohibited  the  mann- 
misBion  of  slaTes,  except  by  application  to  the  legislstnie :  Held,  that  the 
beqnest  in  the  wiU  being  prohibited  by  the  laws  of  the  state  where  it  wss 
made,  u  null  4md  vsid. 

Tlie  bequest  of  liberty  to  slayes  which  is  made  in  eontrarention  of  the  law 

of  a  state,  enacted  for  the  seenrity  of  the  poblie  peace,  and  good  order  of 

the  oommnnity,  is  absolutely  null  and  Toid ;  and  snch  slavee  do  not  tp«e 

fuio  become  free  under  the  will,  on  being  brought  to  this  state,  where 

slaTery  is  tolerated,  but  in  which  slaFss  may  be  manumitted  by  wilL 

In  a  suit  for  freedom,  when  the  question  is  libera  vel  twn^  and  the  plaintiil^ 
being,  from  her  color  and  the  possession  of  the  defondant,  presumed 
to  be  a  slare,  the  burden  of  proving  freedom  derohres  en  the  plaintilT. 

This  is  an  action  in  which  the  plaintiff  claims  her  freedom. 
She  alleges  that  she  was  held  in  slavery  in  1809,  in  the 
state  of  Georgia,  by  one  John  Marshall,  who  in  a  clause  of 
his  will  made  that  year,  provided  that  she  should  be  free  on 
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WuTBRH  DuT.  tfare  first  day  of  January,  1815.     The  Miowing  is  the  clause 

Miguat^  1834.    un  jcf  which  she  claims  her  freedom : 

xABj,  f.  w.  ••       <<  Conscientiously  believing  that  civil  and  religion»tiberty  is 
^'  the  natural  right  of  all  men,  it  is  my  will,  that  Jude  and  her 

two  children,  Jlfory  and  Ellender,  with  all  she  may  have,  and 
William,  be  put  into  the  possession  of  my  daughter  Merriam 
Morris,  on  the  first  day  of  January  next  (1810),  to  serve  her 
for  the  space  of  five  years  from  said  date,  and  only  five  years: 
then,  it  is  my  will,  that  the  said  Jude  and  the  above  named 
servants  be  set  free,  and  they  are  hereby  declared  free  after 
serving  said  term  of  time.**  The  will  is  dated  ^'17th  March, 
1809." 

That  the  said  Merriam  Morris  never  informed  her  of  her 
freedom  under  said  will,  but  her  and  her  husband  brought 
her  to  the  state  of  Louisiana,  and  held  her  in  slavery 
until  the  death  of  the  husband,  Gerard  Morris ;  and  that  she 
was  sold  by  the  administrator  of  Morrb's  estate,  by  public 
act  passed  before  a  notary  public  in  the  parish  of  SL  Helena, 
to  Jerry  Morris,  who  died  in  the  parish  <rf  East  Baton  Rouge, 
and  that  she  and  her  five  children  are  now  detained  m  ila»ery 
by  the  defendant,  Leroy  C.  Morris.  She  prajrs  for  judgment, 
declaring  herself  and  her  five  children  to  be  free  persons  of 
color ;  that  the  succession  of  Morris  be  decreed  to  pay  her 
two  thousand  dollars  in  damages,  for  the  illegal  detention  of 
her  and  her  children  in  slavery ;  and  fearing  she  may  be 
taken  from  the  jurisdiction  of  the  court,  she  prays  that  she 
and  her  children  be  sequestered. 

The  defendant  pleaded  a  general  denial ;  and  averred  that 
the  clause  of  the  will  under  which  the  plaintifi*  claims  her 
freedom,  is  utterly  null  and  void  by  the  laws  of  Georgia ;  that 
by  the  laws  of  that  state,  a  slave  could  be  made  free  only 
by  legislative  act  on  the  application  of  the  owner. 

The  defendant,  in  a  supplemental  answer,  alleged  that 
Mary  and  her  two  children,  Grerard  and  William,  were  ad- 
judicated to  Jerry  Morris,  whose  estate  he  administers,  for 
the  price  of  nine  hundred  dollars,  at  the  probate  sale  of  the 
succession  of  Gerard  Morris.  He  cites  the  heirs  of  G.  Morris 
in  warranty. 
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The  warrantors  answered,  denying  the  plaintiff's  demand,  Wsstbut  Dist. 
and  also  denying  that  they  were  liable  in  warranty,  &c*  '^'ug^t*  1834. 

^  The  plaintiff  proved  the  allegations  in  her  petition,  leaving  »^^»  f-  ▼•  c« 
the  authority  to  be  set  free  under  the  laws  of  Greorgia,  to  be  xoabm  n  aim, 
contested^ 

The  defendants  introduced  in  evidence  an  authenticated 
copy  of  the  laws  of  Greorgia,  passed  in  1801,  relating  to  the 
manumission  of  slaves,  and  also  prohibiting  it  in  any  other 
mode,  under  a  heavy  penalty,  than  by  application  to  the 
legislature  of  the  state. 

The  will  under  which  the  plaintiff  claims,  was  duly  ad- 
mitted to  probate  in. Greorgia,  and  proved  and  admitted  to 
record  in  this  state. 

The  district  judge  was  of  opinion,  that  slaves,  being 
passive  in  their  situation  and  character,  it  was  the  duty  of 
the  executor  to  see  the  will  executed  agreeably  to  the  inten- 
tion of  the  testator,  which  he  viewed  in  the  light  of  a  contract 
for  freedom ;  that  there  could  be  no  doubt  under  the  laws  of 
'  this  state,  where  she  now  seeks  to  enforce  it,  she  is  entitled  to 
her  freedom :  and  it  also  appears,  that  since  the  date  when  she 
was  entitled  to  her  freedom,  she  has  had  five  children,  now 
living,  who  are  also  entitled  to  their  freedom.    Judgment  was 
rendered,  declaring  Mary  and  her  five  children  free  and  eman- 
cipated.  Judgment  was  also  rendered  against  the  warrantors 
for  the  price  which  these  persons  sold  for  at  probate  sale,  viz: 
nine  hundred  dollars,  &c. 

The  warrantors  appealed.  In  the  answer  to  the  appeal 
by  the  defendant,  administrator  of  L.  C.  Morris,  &c.  he  prays 
the  judgment  to  be  corrected. 

1.  He  joins  the  warrantors  in  prajdng  foj  a  reversal  of  the 
judgment. 

2.  That  it  may  be  corrected,  by  allowing  interest  on  the 
price  of  said  slaves,  paid  to  the  warrantors,  &c. 

Brunotf  for  the  plaintiff. 
A.  4-  ^.  JV.  Ogden,  eonlra. 


138  CASES  IN  THE  SUPREME  COURT 

WtvriBir  ihsT.  MiUhtwi^  /.,  delivered  the  opinion  of  the  court. 

'  la  this  case,  the  plaintiff  claims  her  freedom  under  the  will- 

XAKT,  f.  w.  e. 


t». 


of  a  certain  John  Marshall,  of  the  state  of  Georgia. 


xoBBu  CT  AM.      The  answer  denies  the  right  of  freedom  claimed,  and 

alleges  that  the  testator  could  not,  according  to  the  laws  of 
Georgia,  manumit  his  slaves ;  all  owners  of  this  kind  of 
nfti  t  of  P^^P^'^^y  being  prohibited  by  the  statutes  of  that  state,  under 
iftvi  between  severe  penalties,  from  executing  any  act  of  manumission  or 
ir^^^Sor  iQ  i^  *ay  other  manner  giving  freedom  to  their  slaves,  without 
^^«Slcd  to  ocT^  ^^'^  "^^^  ^^  ^'^^  legislature  authorising  such  freedom.  Judgment 
tain  of  his  bUtcs  was  rendered  in  favor  of  the  plaintiff  in  the  court  below,  from 

their  freedom,  to      i.i^i_j*j      .  tj 

take  effect  five  wnicn  tne  cleienaant  appealed. 

ISSk  *tod  he^  ^^'^  *^"^y  question  which  the  cause  presents,  arises  out  of 
fore  the  cxpira-  a  Conflict  between  the  laws  of  the  state  where  the  testator 
yetfi,  the  tetu-  resided  before  his  death,  and  where  his  succession  was  opened 
tor'^hnnw'^c  ^Y  probate  of  the  will,  and  the  bequest  of  freedom  in  favor  of 
daveito  i^ti-  certain  slaves  named  in  said  wilL  amonfst  which  was  the 

ana,   and   it    is  ^  ° 

■hovn  that  at  the  plamtUf. 

^1  of  fi«edom  These  laws  are  prohibitory,  and  had  relation  to  the  peace 
•  ^^M-^ibited-*^^  good*order  of  the  community,  for  the  government  of 
§iemaniiiiuui(m  \NAi£h*4h4y^wer^nacted.  They  inhibit  absolutely  all  owners 
eept  bj1!ppii2-'  of  slaves  within  the  limits  of  the  state,  from  doing  any  act 
uSw -^^^d"  ^^fn|^^**%'*A  tbeir  slaves,  and  prohibit  them  from  grant- 
that  the  ,6es9i«ti  nng  freedom  m^'ally  manner  whatsoever,  except  by  application 
log  ^prohibtiad  '^  lSs^^€^tA$XMi^  iox  that  purpose.  The  law  particularly 
£j  ^e** whe^  ^PP'^^*''^  to  4he  present  case,  was  enacted  in  1801.  The 
it  wat  made,  it  will  ctudits  probate  bears  date  in  1809.  The  fourth  clause 
The  bequest  ^f  this  wiU  purports  to  give  freedom  to  the  plaintiff  absolutely, 
of  ^^7.  V>  after  the  expiration  of  five  years  from  the  death  of  the  testator, 
made  in  oootra-  This  bequest  was  made  in  contravention  of  a  prohibitory  law; 
Uw^of  a^sti^  ^^  ^^^^  ^^  derogation  of  a  law  made  in  relation  to  the  peace 
«»ote^  ^7  S*  ^^'^  ^^^  order  of  the  community,  and  was,  consequently, 
public  peaee,  absolutely  nuU  and  void  in  the  state  where  the  law  was  in 
rficoOTiiiMuii^  force.  The  plaintiff  remained  a  slave  so  long  as  her  owner 
^*  ^*^"^^  ^®P^  ^®^  ^  ^^^  state, 'and  certainly  could  not  ip$o  facto 
and  siieh  dares  become  free  by  being  removed  to  this,  wherein  slavery  is  also 


beeome 


^^^'Sme'^Sw^  tolerated. 
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The  judgment  of  the  court  below,  seems  to  be  based  on  the  Wtfmir  Dvr. 
ground  of  negligence  in  the  testamentary  executors,  in  not  MgM9t,\93A. 
applying  to  the  legislature  of  Gteorgia  for  leave  to  emancipate  xabt,  f.  w.  c. 
the  slaves  who  were  freed  by  the  will  of  John  Marshall.  ^,^1^^  j^^ 
This  was  not  a  duty  imposed  on  them  by  express  terms  of  the  ^„  ^^  ^^^  on 
wilL  and  even  if  it  had  been,  it  is  by  no  means  clear  that  their  II®.*'*^!?'^*^ 
conduct  could  in  any  manner^affect  the  rights  which  vested  in  sUveiy  is  toier*- 
Mrs.  Mcurris,  the  daughter  of  the  testator,  under  his  will ;  and  ^i^t  mvf  be 
by  the  laws  of  the  state  of  Georgia,  considering  the  donation  ^"jw""'"^  ^ 
of  liberty  by  the  testament  as  absolutely  void.  in  a  niit  for 

The  evidence  shows,  that  the  defendant  claims  title  as  Sf^^^^^, 
derived  from  her.  The  main  question  in  the  case  is,  in  **«^  ^^ainSff 
relation  to  the  plaintifl^  libera  vd  mm.  Being  from  color  and  being  from  her 
actual  possession  of  the  defendant,  presumed  to  be  a  slave,  TO^nionof  the 
the  burden  of  proving  her  freedom  devolved  on  her ;  in  ,^2d*to  i«^ 

which  we  are  of  opinion  she  has  failed.  a  slave,  die  bur- 

den of  proTing 
freedom,  de- 
It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  !|||^tiif.^  ^ 

judgment  of  the  Districi  Court  rendered  in  this 

both  the  defendant  and  his  warrantors,  be  a^ 

and  annulled ;  and  it  is  further  ordered,  adj 

that  the  defendant  be  maintained  and  qui 

akxL  of  the  plaintiff  as  a  slave,  and  her  c 

recover  the  costs  of  this  suit  in  both  courts. 


140  CASES  IN  THE  SUPREME  COURT 


WBfTXBir  DllT. 

.^t^piMl,  1834. 

flSBSSBBSSSSS^SSSaB 

uaojmtrcAiM. 


BBGHXO  &  BBTAH  V8.   LOBEICTE  £T  AJLB. 

▲PPKAL  raOM   THE   OOUBT   OF  THB   THIRD  JOOICIAL   DIBTEZCT,  THE  JUDOS 

THBftBOr  rBBSIOXNO. 

• 

Where  a  eoit  b  brought  againit  A,  for  illegally  retaining  poeeession  of  a 
note,  and  against  B,  the  obligor,  included  in  the  eame  suit,  and  judgment 
is  asked  against  the  first,  to  compel  a  surrender  or  payment  of  the  note, 
fSkd  the  latter  also  for  its  amount ;  the  causes  of  action  are  different,  and 
judgment  may  well  be  taken  against  the  first,  while  the  case  is  continued 
as  to  the  latter. 

In  an  action  against  A  for  a  iorit  and  B  on  a  contract,  it  is  not  a  joint  action^ 
although  both  parties  were  brought  before  the  court  at  once,  in  the 
same  suit. 

The  plaintiffs  sue  aa  the  administrators  of  the  succession  of 
Policarpio  Regiilo,  which  was  opened  in  the  parish  of  East 
Feliciana,  on  a  note  of  one  thousand  one  hundred  and  seventy- 
one  dollars,  dated  7th  January,  1832,  and  executed  by  the 
firm  of  John  Ccenan  &  Co.,  composed  of  John  Crenan 
and  John  Swift;  that  Swift  is  the  surviving  partner  of 
said  firm,  residing  in  the  parish  of  West  Feliciana,  and 
charged  with  its  liquidation ;  that  Madame  Lorente,  residing 
in  East  Baton  Rouge,  has  possession  of  said  note,  and  claims 
H  as  her  own,  by  an  assignment  from  the  deceased  payee ; 
they  allege,  that  she  has  no  right  or  title  to  the  said  note,  and 
that  it  has  never  been  legally  assigned  to  her,  but  belongs  to 
the  succession  which  they  administer.  They  pray  judgment 
against  the  defendant  Lorente,  for  the  restoration  of  the  note, 
or  its  amount ;  and  against  Swift,  as  the  surviving  obligor  in 
the  note,  for  the  sum  of  one  thousand  one  hundred  dnd 
seventy-one  dollars,  with  interest  thereon,  at  ten  per  cent  per 
annum,  from  the  first  of  January,  1831,  until  paid. 

Stnft  appeared  and  answered,  admitting  the  execution  of 
the  note,  and  that  he  was  willing  to  pay  it,  when  it  was 
decided  to  whom  he  was  to  make  payment ;  and  prayed  for 
general  relief,  &c. 
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* 

Madame  Lorente  fietiled  to  appear,  and  judgment  was  taken  warmmwiHvT. 
against  her  by  default,  and  no  answer  having  been  put  *^»s^^>  ^^^- 
in,  final  judgment  was  rendered  against  her  alone,  as  follows,  beoillo  n  au. 
to  wit :  ^'In  this  case,  judgment  by  default  having  been  lobsxtb  stai«. 
entered,   and  full  three  days  having  elapsed,  the  plaintiff 
proceeded  to  the  proof  of  the  allegations  in  the  petition,  and 
having  established  thereby,  satisfactory  evidence,  and  the 
court  considering  that  they  are  legally  entitled  to  recover,  in 
manner  and  form,  against  Madame  Lorente,  as  they  have 
prayed,**  &c.     She  was  then  decreed  to  deliver  up    the 
note  in  question,  to  the  clerk,  within  ten  days  after  noti- 
fication of  judgment,  for  the  benefit  of  the  plaintiflb ;  and  in 
default  thereof,  to  pay  the  amount  thereof  and  interest.     At 
the  trial,  the  death  of  Swift  one  of  the  defendants,  being 
suggested,  Alexander  Barrow  his  executor,  was  ordered  to  be 
made  party  defendant  in  his  stead,  and  the  cause  continued 
for  his  answer. 

The  counsel  for  Madame  Lorente,  came  into  court  after 
final  judgment  was  rendered,  but  before  signing  it,  and  moved 
for  a  new  trial,  on  the  following  grounds  : 

1.  The  final  judgment  was  prematurely  taken.  2.  The 
judgment  of  the  court  is  not  supported  by  the  evidence 
adduced.  3.  Judgment  could  not  be  rendered  against  one  of 
the  defendants  alone,  they  being  sued  jointly.  4.  Judgment 
is  contrary  to  law  and  evidence. 

The  district  judge  considered,  that  there  was  no  law, 
authorising  a  motion  for  a  new  trial,  after  a  judgment  by 
default  had  been  made  final ;  at  any  rate  it  was  a  motion 
addressed  to  the  sound  discretion  of  the  court.  It  was 
overruled,  and  the  defendant  Lorente  appealed. 

Turner,  for  the  plaintiff. 

« 

T.  6.  ^  M.  Morgan^  for  defendant  and  appellant,  made 
the  following  assignment  of  errors,  as  appearing  on  the  face  of 
the  record. 

L  The  plaintifis  sued  as  administrators,  and  did  not  give 
in  evidence  the  letters  of  administration,  or  any  evidence  to 
show  that  they  were  in  fact  administrators. 
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WnrsuDwr.      t.  It  appears  from  an  impection  of  the  record,  that  there 

*^*'s^*  '"*•   was  no  evidence,  showing  the  propoty  of  the  administrators 

»t0iuA  KT  Au.  in  the  note  sued  on. 

lomnrn'iT  au.      S.  It  was  not  sufficient  to  show,  merely  that  the  defendant 

was  in  possession  of  the  note  in  suit,  but  they  were  bound  to 
riiow  title  in  themselves,  before  they  could  recover  judgment 
4.  The  death  of  Swift  had  been  suggested  by  the  plaintift, 
and  no  proceeding  could  be  legally  had  against  Madame 
Lorente,  until  Swift's  executor  had  been  made  party  to 
the  suit ;  the  action  being  joint,  and  not  joint  and  severaL 

BiJIardf  X,  delivered  the  opinion  of  the  court 

This  case  is  before  us,  on  assignment  of  error.    The  two 

first  assignments  relate  to  matters,  which  might  have  been 

cured  by  evidence,  in  the  court  below,  and  consequently 

cannot  be  examined  in  this  court,  without  a  statement  of 

It         brought  facts.    The  third  error  assigned  is,  that  the  death  of  Swift  had 

iSnU^i^^in*  ^^^  suggested  by  the  plaintiffs,  and  no  proceedings  could  be 

posaessioo  of  a  had  legally  against  Lorente,  until  Swift's  executor  had  been 

B,  the"  ofa^r,  made  party  to  the  suit,  the  action  being  a  joint  one,  and  not 

judgment  is  adc-      {^  ^loeg  not  appear  to  us  the  court  erred.    The  acti<m  was 

ed    •ninat    the 

fint  to  compel  against  Lorente,  for  illegally  retaining  possession  of  the  note, 
MT^r^'the  And  against  Swift  the  obligor.  The  judgment  ariced  against 
note,  and  the  ut-  ^^e  first  was,  that  she  should  surrender  the  note  to  the 

ter  alio  "W  its  '  .       ■,  ,  mt 

amount,  the  plamtiflb,  the  latter,  that  he  should  pay  it  to  them.  The 
^^iff«rait^d  causes  of  action  were  different,  and  judgment  in  ftivor  of 


are 


wdir°*bc  t^m  Lo'®^^*  would  necessarily  preclude  the  recovery  against 
asaiost  the  fint,  Swift,  because  it  woidd  show  that  the  note  belonged  to  her, 
eontinued^  to  &&d  not  the  f^aintifiC  The  action  against  the  one,  was  for  a 
the  latter.  ^^  ,  against  the  other,  on  a  contract     It  was  not  therefore 

against  A  for  a  a  joiut  action,  although  both  parties  were  brought  brfore 
^^^i^  the  court  at  once.  The  question,  which  of  the  two  was 
^^ntMtion,ai-  entitled  to  possession  of  the  note,  ndgfat  wdl  be  contested, 
tieswerebrooght  wlthout  (he  presence*of  the  obligor. 

before  the  court 
at  once   in  the 

same  suit  ft  jg^  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court  be  affirmed  with  costs. 
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WXflTBKV  DiST. 

KEYS  BT  AI.8.   V9  FOWEU.  AHD  HflFB.  ^jurt,  1834. 

'  JUTS  XT  AIA. 

APPEAL  FXOM  THB   COURT   OF   THE   THIED  JUDICIAL    OIBTEICT,  THE    JUDQK  v&. 

TOEEEOF  PEESIDING.  MWXLL  ST  ALB. 

Where  defendants  claim  title  to  certainjproperty  under  an  act  tout  ieing 
prwi^  dated  on  a  particular  day  in  Baton  Rouge,  and  the  plaintiffs  show, 
that  on  thai  very  day^  in  another  state,  one  hundred  and  soventy  miles 
distant,  the  same  vendor  executed  a  power  of  attorney  before  a  justice 
of  the  peace,  to  the  same  vendee:  HeH^  that  this  fact,  connected  with 
the  circumstance  that  this  person,  executing  the  two  acts,  had  at  that 
time  left  the  state  to  avoid  a  criminal  prosecution,  will  be  considered 
such  violent  presumption  of  forgery  and  perjury,  as  wUl  require  the 
verdict  to  be  set  aside,  and  the  cause  remanded  for  a  new  trial. 

The  plaintiffi  sue  as  the  surviving  wife  and  children,  and 
the  forced  heirs  and  legal  representatives,  of  James  Sides, 
deceased.  They  allege,  that  in  1819,  James  Sides  purchased 
a  negro  woman  for  one  thousand  dollars,  as  community  pro- 
perty, who  has  since  had  two  children,  Peggy  and  Al^ed, 
about  ten  and  twelve  years  of  age,  which  now  belong  to 
them  as  the  surviving  wife  and  children  of  the  deceased ;  that 
one  Hiram  Powell  and  Charity  Keys,  his  wife,  have  taken 
possession  of  said  slaves,  and  claim  them  as  their  own.  They 
[Nray  judgment  that  the  two  slaves  be  restored  to  them,  or 
their  value,  alleged  to  be  worth  four  hundred  dollars  each ; 
and  that  there  is  danger  of  the  defendants  rimning  said  slaves 
out  of  the  state:  they  further  pray,  that  they  be  sequestered, 

&c. 

Powell  and  wife  {beaded  a  general  denial ;  they  deny  that 
Dorothy  Keys,  one  id  the  plaintiflg,  was  the  wife  of  James 
Sides,  deceased ;  they  deny  that  Susan  Shelton  and  Susan 
Sides,  the  other  plaintiff,  are  heirs  of  James  Sides,  deceased ; 
they  aver,  that  Charity  Keys,  wife  of  defendant,  inherited  the 
negro  woman  Dinah  and  her  two  children,  Peggy  and  Alfred, 
from  her  brother.  Job  Keys,  as  appears  from  fajs  will;  that 
Job  Keys  purchased  the  said  slaves  from  James  Sides  in  his 
Ufe-time ;  that  the  said  Dorothy  Keys  acknowledged  after 
the  said  sale  that  the  full  price  had  been  paid  for  said  slaves. 


T». 
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WnriKir  Divr.  and  that  she  was  satisfied  with  the  terms  of  sale ;  they  then 
wfwywti,  1834.  plead  the  prescription  of  five  and  ten  years  against  the 
EMJM  «T  All.   plaintiff's  demand. 

The  evidence  shows,  that  James  Sides'  purchased  the  slave 
Dinah  by  public  act,  passed  before  the  parish  judge  of  East 
Baton  Rouge,  dated  the  10th  August,  1819,  for  the  price  of 
one  thousand  dollars  ;  that  on  the  28th  February,  1825,  he 
sold  said  slave,  then  about  twenty-eight  years  old,  and  her 
two  children,  Peggy  and  Alfred,  aged  four  and  three  years, 
together  with  another  slave,  to  Job  Keys,  for  one  thousand 
and  two  hundred  dollars,  by  act  sous  seingprivi^  but  recorded 
on  the  19th  August,  1825,  at  the  request  of  the  vendee.  In 
this  act,  James  Sides,  the  vendor  signed  the  act  of  sale  by 
making  his  mark,  in  the  presence  of  two  witnesses. 

In  1827,  Job  Keys  made  his  will,  and  bequeathed  the  slave 
Dinah  and  her  children,  Peggy  and  Alfred,  to  his  sister 
Charity  Keys,  the  wife  of  defendant,  Powell. 

The  defendants  produced  in  evidence,  a  mortgage  on  the 
slaves  in  contest,  executed  by  Sides  in  October,  1824,  to 
secure  the  payment  to  Job  Keys,  the  sum  of  eight  hundred 
dollars ;  also  the  answer  of  Joseph  Hickman,  a  witness  to 
the  bill  of  sale  from  Sides  to  Keys,  taken  to  interrogatories, 
wherein  he  declares  he  signed  the  bill  of  sale  as  a  witness, 
and  saw  James  Sides  make  his  mark  to  his  signature  thereto. 
The  act  of  sale  purports  to  have  been  made  in  East  Baton 
Rouge,  on  the  day  it  is  signed,  to  wit,  28th  February,  1825. 

The  plaintiffs  offered  in  evidence  a  power  of  attorney, 
signed  by  James  Sides,  in  Copiah  county,  in  the  state  of 
Mississippi,  dated  28th  February,  1825,  the  same  day  on 
which  the  act  of  sale  purports  to  be  executed,  constituting  the 
same  Job  Keys  his  attorney  in  fact,  to  dispose  of  his  property 
in  Louisiana ;  also  an  act  of  sale  of  two  tracts  of  land  belong- 
ing to  Sides^  to  James  Mather,  dated  17th  January,  1826,  by 
said  Keys  as  attorney  in  fact ;  and  an  act  of  sale  of  Mather 
to  Keys  of  two  tracts  of  land,  in  April,  1827 ;  and  also  the 
tableau  of  distribution  of  the  estate  of  Job  Keys,  made  in 
1827,  on  which  Dinah  and  her  two  children,  Peggy  and 
Alfred,  are  put  down  at  seven  hundred  dollars. 
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The  plaintiff  proved  by  witnesaes  tbe  marriage  of  James  WmtuhDut. 
Sides  and  Dorothy  Keys,  and  that  Susan  Shelton  and  Susan  ^^y^* '^^ 
Sides,  the  other  two  plaintiffs,  are  their  children.  ^^n  cr  au" 

Hawt9y  a  witness  for  the  plaintiff  swears,  he  had  a  con-  poirwx^T  au. 
versation  with  Job  Keys  in  the  spring  fA  1827,  who  said  Sides 
had  been  in  the  parish  the  evening  before,  and  was  much 
distressed  for  money :  ^^  Keys  further  stated,  Sidea  was 
c<»ning  over  to  give  him  a  IM  of  9kUy  w  hod  ak«»dy,maiehim 
a  sak  of  the  negroes^*  &c.  The  bttl  of  sale  produced  in 
evidence,  bears  date  two  years  before  this. 

WaUSf  a  witness  for  defendants,  says  Job  Keys  had  the 
negroes  in  possession  a  year  before  his  death.  He  died  in 
18S7.  Witness  has  had  the  negroes  in  possession  since,  as 
his  executor ;  he  delivered  them  to  himk 

The  jury  returned  a  verdict  for  tbe  defendants!,  and  judg- 
ment was  rendered  in  conformity  thereto^  froaa  wbtck  the 
plaintiffi  appealed. 

Elamy  for  the  plaintifiEi,  relied  on  the  presua^ioQ  of  forgery 
of  defendants'  title,  arising  from  the  fact  of  its  being  executed 
on  the  day,  which  the  evidence  shows,  the  vendor  was  in 
another  state,  nearly  two  hundred  miles  off 

T.  6.  4"  ^'  Morgan^  contra. 

BuUardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  alleging  that  they  are  the  widow  and  heirs 
of  James  Sides,  deceased,  set  up  title  to  certain  slaves  in 
possession  of  the  defendants,  and  sue  for  their  recovery.  The  danto  claim  tide 
defendants  derive  title  to  them  under  the  last  will  and  testa-  ^rhT^d^  m 
ment  of  Job  Keys,  who,  they  allege,  purchased  them  in  his  ^\  *«»  •cwy 
life-time,  of  the  ancestor  of  the  plaintiffs.  The  cause  was  a  particular  day 
tried  by  a  jury  in  the  court  below,  who  found  a  verdict  in  inJthTpUdl^i 
favor  of  the  defendants,  and  the  plaintiffs  appealed.  ■^^»    *^  f 

The  sale  from  Sides  to  Keys,  which  was  given  in  evidence,  aootherstate,  170 

is  a  private  act,  under  the  ordinary  mark  of  the  vendor.     Its  »me*T^OT  «- 

execution  is  sworn  to  by  one  of  the  subscribing  witnesses.  ^"*?[j*  P®T^ 

It  purports  to  have  been  executed  in  the  parish  of  East  Baton  fore  a  juidoe  of 

19 
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WsfTi^  JHflT.  Rouge,  oa  the  28th  of  February,  1825.  To  rebut  this  evi- 
-^"^^^  **^  deace  the  plaintiff  exhibited  to  the  jury,  a  power  of  attorney 
xsTs  ST  ASM  executed  by  Sides,  by  which  he  constituted  the  same  Job 
pownuTv  AIM.  Keys  his  attorney  in  fact,  with  power  to  sell  and  dispose  of 
tbe  Vf^^^J^Jl^  any  property  of  the  principal,  in  the  parish  of  East  Baton 
Md,  that  this  Rouge,  bearing  the  same  identical  date,  and  executed  and 
w&  ti^dmiu^  acknowledged  before  a  justice  of  the  peace,  in  the  county  of 
■tuMse,  tiiat  this  Copiab,  in  the  state  of  Mississippi,  at  a  distance  of  one  hun-» 
tinrthetwoMtt,  dred  and  scveuty  miles  from  Baton  Rouge.  This  power  of 
left  ttie  stated  attorney  was  accepted  by  Job  Keys,  who  proceeded  to  act 
aToidamminii  under  it,  and  actually  disposed  of  certain  property  of  the 
beooDudered  principaL  In  addition  to  this,  it  is  shown  that  Sides  hadleft 
MmpamToi^  ^1^^  State,  to  ay<»d  a  criminal  prosecution,  had  confided  his 
**^«»*wiBrr!^  property  to  Keys,  and  never  returned  except  on  one  occasion^ 

3 aire  the  Ter-  and  then  clandestinely.    These  circumstances  raise  such 
■M^        fat       ItA        ^M# 

•side    Mid  the  violent  presumption  of  forgery  and  perjury,  the  two  instru- 
eraae  remanded  m^utg  seem  SO  Utterly  inconsistent  with  each  other,  the  one 


for  a  new 

appearing  from  the  evidence  before  us,  to  render  it  impossible 
that  the  other  can  be  genuine,  that  we  feel  ourselves  bound 
to  set  aside  the  verdict. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled  and  reversed,  and 
that  the  case  be  remanded  for  a  new  trial,  and  that  the 
defendants  and  appellees  pay  the  costs  of  the  appeal. 
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BKADFORD's   HBI&8  VS.   CUkBK. 

ArrsAL  rioM  tab  court  of  thb  third  judicial  district,  tu  judoi 

or   THE   BIGHTU   rRBSIDIHa. 

In  Rn  Rction  of  reyendicattOD,  for  the  recovery  of  r  slRve,  by  tiie  heirt, 
MM  forming  r  part  of  the  raocesston  of  their  eneeetor,  Rgaiiut  the  defen- 
dant, who  holds  the  iIrto  by  written  title  from  Mid  Rnceetor,  executed  in 
his  life  time,  parole  evidence  is  ituuhmstibU  to  prove,  thRt  the  defendRnt 
directed  the  sUve  in  question,  to  be  inventoried  as  pRrt  of  sRid  snccession, 
in  order  to  mRke  out  plRintiff 's  title. 

Where  pRrole  evidence  is  offered,  with  r  view  to  defoRt  the  deiendent*! 
written  title  to  r  sIrvo,  it  should  be  rejected  rs  iiiaimitnUe. 

There  is  no  distinction  rs  to  the  perties  to  them,  between  public  Rnd 
privRte  RCts,  not  recorded  in  relRtion  to  the  title  to  sIrvos.  Between  the 
pRrties  to  r  contrRct,  Rn  Rct  under  privete  signRture,  has  the  same  force 
RS  R  notRTial  Rct.    They  differ  rs  to  the  mode  of  proof* 

An  Rction  of  rescission,  for  lesion  beyond  moiety,  does  not  lie  in  relRtion  to 
the  BRle  of  sIrvcb. 

Where  frRud  Rnd  simuUtion,  or  lesion,  Rre  not  Rlleged,  %  judgment 
disregRrding  r  written  srIo  of  rsIrvo,  will  be  decUred  erroneous,  and  be 
RnnuUed  Rnd  revenrad. 

Under  the  pniyer  for  generRl  relief,  when  the  evidence  shows  an  sgreement 
of  the  defendsnt,  to  pRy  r  certRin  sum,  rs  the  bRlRnce  of  the  price  of  r 
slRve,  the  court  will  consider  itself  Ruthorised  to  give  effect  to  the 
Rgroement,  Rnd  termiuRte  the  controversy  between  the  pRrties,  Rhhongfa 
not  Rlleged  or  Rsked  for  in  the  petition. 

This  is  an  action  of  revendtcation  of  a  slave,  alleged  to  be 
illegally  possessed  and  claimed  by  the  defendant.  The 
plaintiffs  are  the  heirs  and  legal  representatives  of  Nathan 
Bradford,  deceased.  They  allege,  that  at  the  death  of  their 
ancestor,  a  negro  man  slave,  named  Wilson,  belonged  to  his 
succession,  worth  seven  hmidred  dollars ;  that  said  slave  was 
directed  by  defendant,  to  be  put  in  the  inventory  of  said 
succession,  at  the  death  of  Nathan  Bradford,  in  1825  or  18S6 ; 
that  since  then  he  has  taken  possession  of  this  slave,  and 
pretends  to  hold  him,  in  virtue  of  ^a  bill  of  sale  from  the 
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WwawDiflT.  deceased,  in  his  life-time,  which  they  allege  was  made 

'^¥gv^f  t834.    without  consideration,  and  that  the  dave  was  never  delivered 

BmAsroiiBSTAu  to  the  defendant,  in  pursuance  thereof;  that  this  bill  of  sale 

cuLioL       is  ^^  ^^^  under  private  signature,  and  was  never  recorded  ; 

that  since  Bradford's  death,  the  defendant  entered  into  a 

verbal  agreement  with  the  widow  of  the  deceased,  to  take 

the  slave  at  seven  hundred  dollars,  by  being  allowed  a  claim 

of  three  hundred  dollars  against  the  estate,  in  payment,  and 

giving  the  heirs  of  Bradford,  a  negro  woman  slave,  worth 

four  hundred  dollars ;  they  further  allege,  that  they  are  the 

legal  owners  of  said  slave,  and  that  the  defendant  has  had 

him  in  possession,  ever  since  January,  1825,  and  that  his  hire 

is  worth  one  hundred  and  fifty  dollars  per  annum.  They  pray 

for  judgment,  decreeing  the  delivery  to  them,  of  said  slave, 

and  for  the  amount  of  hire  at  the  above  rate. 

The  defendant  excepted  to  the  form  of  action,  and  averred, 
that  according  to  the  plaintiffs'  own  showing,  it  cannot  be 
maintained  for  the  revendication  of  a  slave,  &c.  On  the 
merits,  he  pleaded  the  general  issue,  and  that  he  held  the 
slave  in  question,  by  a  just  and  good  title.  Finally  he 
int^posed  the  plea  of  prescription. 

James  ReamSf  witness  for  plaintiffs,  declares  that  he  drew 
the  bill  of  sale  from  N.  Bradford  to  defendant,  of  the  slave 
Wilson,  which  is  dated  the  9th  January,  1816,  and  expresses 
the  sale  to  be  made  **for  the  smdl  ctmsidenUhn  of  seven 
hundred  doUan  ccuh  paidy  4^.  Witness  says,  he  acted  at 
that  time,  as  the  overseer  of  defendant,  and  that  the 
slave  Wilson  was  present  at  the  time  of  signing  the  bill  of 
sale,  and  was  delivered;  but  that  the  slave  was  never 
put  under  his  care,  on  the  plantation,  and  was  shortly  after- 
wards in  the  possession  of  Bradford.  There  was  one 
hundred  dollars  in  carii  paid,  at  the  time  of  making  the  sale, 
but  he  saw  no  more. 

LemuKrd  Bradford^  witness  for  {^aintiffii,  states  that  soon 
after  the  death  of  N.  Bradford,  understanding  th«  defendant 
had  a  title  to  the  slave,  called  on  him  to  know  what  was  to 
be  done ;  defendant  replied  and  told  him,  to  have  the  slave 
put  in  the  inventory ;  that  the  slave  raa  away  soon  after,  and 
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the  following  winter  (1824  or  5)  witness  saw  him  in  posses-*  Wkstkrv  Dimr. 
sion  of  the  defendant ;  the  latter  stated  to  witness,  that  he  had   '^"^^^  *^^ 
made  an  agreement  with  the  widow  for  the  slave,  that  the  BRADFeniiKTAu 
estate  was  owing  him  three  hundred  dollars,  and  he  was  to        ciTiik. 
pay  four  hundred  dollars  more,  or  give  her  a  woman,  worth 
four  hundred  dollars.    Soon  after  this  the  widow  died,  and 
the  children  were  put  under  the  care  of  witness,  who  is  the 
I»rother  of  N.  Bradford,  deceased.     Witness  called  on  defen- 
dant to  assist  in  the  support  of  the  children,  out  of  this  four 
hundred  dollars,  which  he  agreed  to  do,  and  gave  witness 
one  hundred  pounds  of  coffee,  and  some  small  drafts  of 
twenty  or  thirty  dollars. 

The  slave  was  not  put  on  the  inventory,  as  it  was 
considered  by  witness  and  defendant,  that  if  he  was  put 
on  the  inventory  he  might  be  sold,  and  it  would  be  better  for 
the  children,  that  he  should  not  be  sold  ;  that  the  widow 
preferred  ihis  arrangement,  as  the  boy  was  difficult  to 
manage,  and  a  woman  would  be  better.  Defendant  told 
witness,  the  reason  he  did  not  get  the  woman  for  the  widow, 
was  that  he  feared  he  would  not  be  able  to  suit  her,  and  that 
he  preferred  paying  the  money ;  and  he  never  manifested  any 
disposition  to  pay  the  four  hundred  dollars.  Witness  was 
curator  of  the  minor  children  of  N.  Bradford,  and  the  reason 
he  never  called  on  defendant  for  further  aid,  was,  that  he 
doubted  the  title  to  the  slave,  being  in  the  defendant. 

A  bill  of  exception  was  taken  by  defendant's  counsel,  to  the 
opinion  of  the  court,  admitting  L.  Bradford  to  be  sworn  as  a 
witness.  1.  That  the  plaintiffs  had  alleged  a  written  title 
from  N.  Bradford  to  defendant.  2.  That  said  title  had  been 
verified  by  Reamsy  the  first  witness  called.  S.  That 
piaintifis'  counsel  had  examined  Reams,  in  relation  to  one 
part  o(  the  deed ;  that  before  the  parole  evidence  was  taken 
down,  the  written  title  ought  to  be  read  to  the  jury. 

A  bill  of  exception  by  defendant's  counsel,  was  taken,  to 
die  decision  of.  the  ooort,  permitting  L.  Bradfix-d  to  prove  a 
verbal  conversation  he  had  with  Mr.  Clark,  in  which  the 
tatter  directed  the  slave  to  be  put  on  the  inventory,  ftc,  on 
the  ground  that  parole  evidence  could  not  be  given  to  prove 


vt. 
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WttTBKv  DitT.  title  in  a  dave ;  also  to  the  second  examination  in  chief,  of  L. 
^^^y^''*^'   Bradford,  on  the  ground:    1.  That  this  was  an  action  of 
s&ASffoftonAM  revendication,  and  no  evidence  of  lesion  could  be  admitted 

under  the  pleadings.  2.  That  the  plaintiff  had  no  right  to 
produce  evidence  of  simulation,  fraud  or  contract,  as  this  was 
neither  an  action  of  nullity,  or  on  a  contract  for  any  alleged 
balance,  &c. :  And  finally,  to  the  refusal  of  the  judge  to 
charge  the  jury.  1.  That  in  an  action  of  revendication,  when 
an  outstanding  title  is  opposed,  arising  from  a  sale  of 
plaintiffi'  ancestor,  the  sale  must  first  be  set  aside  by  an 
action  of  nullity,  and  that  under  the  pleadings  in  this  case,  it 
is  not  competent  to  attack  it  as  fraudulent  and  simulated. 
2.  That  an  action  to  set  aside  a  sale,  as  fraudulent,  as 
between  the  original  parties  or  their  heirs,  is  prescribed  in  one 
year,  from  the  time  the  fraud  became  known  to  the  parties.  . 
But.  the  judge  charged  the  jury,  that  there  was  ^ 
distinction  between  public  and  private  acts,  not  recorded ; 
that  in  the  former  case  of  public  acts,  they  must  be  attacked 
by  the  direct  action  of  nullity,  for  fraud  or  simulation ;  that 
private  acts  could  be  attacked  on  the  ground  of  fraud  in  the 
present  form  of  action. 

The  claim  for  hire  was  discontinued  before  the  verdict 
The  jury  found  the  slave  to  be  the  property  of  the  plaintiffs. 
Judgment  was  rendered  confirming  the  verdict ;  and  after  an 
unsuccessful  attempt  for  a  new  trial,  the  defendant  appealed. 

Bradford^  for  the  plaintiffs. 

Ripley f  etnUra. 

BuUardy  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  allege,  that  they  are  the  heirs  at  law, 
of  Nathan  Bradford,  deceased,  who  was  at  the  time  of  his 
death,  the  owner  of  a  slave  named  Wilson,  worth  seven 
hundred  dollars.  They  further  allege,  that  after  the  decease 
of  tbeir  ancestor,  the  said  slave  came  illegally  into  the  posses- 
sion of  the  defendant ;  that  the  defendant  has  a  bill  of  sale  for 
the  slave,  but  that  the  same  was  given  without  consideration, 
or  for  less  than  one-half  the  value  of  the  slavcy'and  that  it  is 
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an  act  under  private  signature,  and  has  never  been  recorded.  WMTEny  Disr. 
It  is  further  alleged,  that  after  the  death  oif  Bradford,  the  *^^^'  '^^' 
defendant  agreed  verbally,  to  give  seven  hundred  dollars  for  biudtokdetals 
the  slave,  by  obtaining  a  credit  for  three  hundred  dollars,  culrx.  ' 
which  he  claimed  as  a  debt  due  him  by  the  estate,  and  ^n «?  action  of 
for  the  balance  of  four  hundred  dollars,  by  conveying  to  the  recoTciy  of 
the  heirs,  a  negro  woman  of  that  value.  They  pray  heiwj^i  ^form- 
judfiTnent  for  the  slave  and  his  services,  and  for  general  »"K  « part  of  the 

•'       .'^  »  O  BUCCeSSlOD  of 

relief.  their     ancestor. 

The  defendant  pleaded  title  in  himself,  and  prescription,  f^dant  ^  vho 
The  cause  was  submitted  to  a  jury,  whose  verdict  was  ^**!^2eii  Ihie 
in  favor  of  the  plaintiffs,  and  a  judgment  being  rendered  from  udd  ance»« 
thereon,  the  defendant,  after  an  unsuccessful  motion  for  a  his  ^^nf^time) 
new  trial,  appealed.  Z^.^^^'^ 

The  case  comes  before  us,  on  a  statement  of  facts,  and  prove  that  the 

.....       J,  ..  defendant  direc 

several  bills  of  exception.        ^  ted  the  slave  in 

One  of  the  biUs  of  exception,  upon  which  the  defendant's  J^^'JlSried^  ^ 
counsel  relies,  was  taken  to  the  admission  of  parole  evidence,  part  of  said  suc- 

,  ii/.»  «•  111.  .  cession,  m  order 

to  prove  that  the  defendant  directed  the  slave  in  question,  to  to  make  out 
be  put  down  on  the  inventory  of  the  estate  of  Bradford,  P^^'*  ****«• 

r       .  .    ,  -    1  .  mt  where  parole 

as  forming  a  part  of  the  property  of  the  succession.  The  evidence  is  offer- 
court  allowed  the  evidence  to  go  to  the  jury,  notwithstanding  def«It  ti^^efen- 
the  objection.  We  are  of  opinion  that  the  court  erred,  and  ^e'to'iTsiSro  ^'t 
that  the  evidence  was  inadmissible.  The  evidence  goes  to  sho«iid  be  reject- 
defeat  the  title  of  the  defendant,  and  to  vest  the  property  in  Afe."  "**"' 
the  estate.  Parole  evidence  of  title  in  slaves,  is  expressly  i?»cre  is  no 
excluded  by  the  Code,  except  perhaps  in  certain  cases,  the  parties  to 
of  which  this  is  clearly  not  one.  ^^^  ^^^^ 

A  second  bill  of  exceptions  was  taken,  to  the  instruction  of  ^  •f  .  °®^  "^ 
the  court  to  the  jury.  The  defendant's  counsel  asked  the  court  tion  to' the  tiue 
to  charge  the  jury  that  in  an  action  of  revendication,  where  J^^^  ole  ^ 
the  defendant  sets  up  a  written  title,  from  the  ancestor  of  the  ties  to  a  contract, 

-..^,,*-  ,  ,  ,,     an  act  under  pri- 

plamtins,  whether  under  private  signature  or  by  authentic  rate  signature 
act,  the  sale  must  be  set  aside,  by  direct  action  of  nullity,  and  ^^  *®,  J^t 
that  it  is  not  competent  under  the  pleadings  in  this  suit,  to  J-i****  ''  ^ 
attack  it  as  fraudulent  or  simulated.  And  that  such  action  mode  of  proof, 
between  the  parties  or  their  heirs,  is  prescribed  by  one  year,  '^"^j^*^  |^ 
But  the  court  instructed  the  jury,  that  there  was  a  distinction  sioii,      bc^ona 
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Wmtuh  Dicr.  between  public  and  private  acts  not  recorded ;  that  in  ctses 
.^gtut,  1834.  Qf  public  acts,  they  must  be  attacked  by  the  direct  action  of 
■KAjuoKOETAu  uulUty,  foT  fraud  or  simulation,  but  that  private  acts  could  be 
cJjBE.  attacked  for  fraud  in  the  present  form  of  action.  We  are 
moiet]r,does  not  unable  to  perceive  the  force  of  this  distinction,  or  its  ap[dica^ 
ttM^nieof  tbrea.  tion  to  the  case  now  before  the  court.  Between  the  parties 
■nd^SmuiaSon  ^^  ^  Contract,  an  act  under  private  signature,  has  the  same 
or  leiion  are  not  force  as  a  notarial  act ;  they  differ  only  as  to  the  mode 
xnent  diaregarS-  of  proof.  The  petitioners  admit  the  existence  of  the  sale,  but 
irfV  da^^wm  ^lege  that  it  was  made  without  any  consideration,  or  for  less 
be  declared  ei^  than  half  the  value  of  the  property.  The  deed  shows 
annulled  and  re-  the  price  to  be  seven  hundred  dollars,  which  the  vendor 
^**^*V  acknowledges,  had  been  paid.     The  petition  does  not  allege 

praTer  for  m-  fraud,  and  an  action  of  rescission  for  lesion  beyond  moiety, 
S^"^'^^  ^^8  ^^^  ^^  ^^  relation  to  the  sale  of  slaves.  Civil  Codey 
*o^»«  "jiref  p.  366,  art.  114. 

feodanttopaj  a  The  record  furnishes  us  with  no  evidence  of  fraud  or 
dM^baianee  of  simulation,  and  the  judgment,  disregarding  the  written  title 
the  price  of  a  of  the  defendant,  is  in  our  opinion  erroneous. 

ilaTe,  the  court  ^  "^ 

viii  consider  it-  The  subsequent  agreement  of  the  defendant,  to  pay  four 
to  givrefieet  to  hundred  dollars,  as  set  up  by  the  plaintiffs  in  their  petition, 
ud  *tem!iSte  ^®  P^o^ed  by  evidence  admitted  without  objection.  This 
the  controvenjr  amounts  at  least  to  an  acknowledgment  on  his  part,  that  a 
tieC^'^aithoo^  P&ft  of  the  Original  purchase  money,  is  still  due  to  the 
aSed^iwl^  the  P^i^^ifisi  w»d  which  the  defendant  avowed  his  willingness  to 
petition.  pay.     The  evidence  shows,  that  about  thirty  dollars  of  that 

balance  was  paid.  Under  the  prayer  for  general  relief, 
we  think  ourselves  authorised,  to  give  effect  to  this  agreement, 
and  to  terminate  the  controversy  between  the  parties. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled,  avoided  and 
reversed;  and  proceeding  to  render  such  judgment,  as^in*our 
opinion  ought  to  have  been  given  below,  it  is  further  ordered 
and  decreed,  that  the  defendant  be  quieted  in  his  title 
to  the  slave  Wilson,  and  that  the  plaintiffs  recover  of  the 
defendant,  the  sum  of  three  hundred  and  seventy  dollars,  with 
costs  in  the  District  Court,  the  costs  of  the  appeal  to  be  paid  by 
the  plaintiffs  and  appellees. 
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*  Westkhji  Dm. 

YAHBOBOUGH  VS.    PAXMEK.  ^fugiist,  lS3i. 

TABBOBOrGH 
APPEAL    rROM    TUB   COUBT  OF  THE   THIBD   JUDICIAL   DISTBICT.  TUE   JUDGE  ^''* 

VALxnu 

THKB.BOT  PBESIDINQ. 

Whore  a  party  by  contract  has  a  right  to  certain  premises,  on  performance 
of  a  condition  precedent,  and  he  fails,  hut  enters  on  the  premises  in 
parsaance  of  his  contract,  and  the  adverse  partj  suffers  him  to  remain  in 
possesaion  more  than  a  year,  if  tlie  latter  afterwards  enters  and  takes 
forcible  possession,  he  will  be  considered  a  trespasser,  and  liable  to 
damages. 

Whcuns  a  person  has  a  right  of  possession,  and  suffers  his  adversary  to 
remain  in  peaceable  possession  more  than  a  year,  he  forfeits  his  right  to 
a  possessory  action,  and  has  no  remedy  left  him  but  the  petitory. 

The  right  of  possession  and  actaal  possession,  authorise  the  possessor  to 
bring  an  action  of  trespass,  and  it  is  the  province  of  tlie  jury  to  assess 
the  damages. 

The  plaintiff  alleges  he  is  the  owner  of  a  tract  or  strip  of 
land^  between  a  certain  road  and  a  creek,  in  the  parish  of 
East  Feliciana,  part  of  which  the  defendant  entered  into  a 
written  contract  to  convey  to  him ;  that  he  was  in  the  peacea- 
ble possession  of  the  land  for  more  than  a  year  previous  to 
the  7th  February,  1 832,  when  the  defendant  illegally  and 
forcibly  took  possession  of  the  premises,  pulled  down  the 
fences  and  made  others,  and  still  retains  his  illegal  posses- 
sion ;  that  he  has  sustained  damages  in  consequence  of  the 
trespass,  and  being  deprived  of  making  bis  crop,  to  the 
amount  of  five  hundred  dollars  ;  for  which  he  prays  judgment. 

In  an  amended  petition,  the  plaintiff  alleges  that  the 
defendant,  with  the  intention  of  injuring  him,  pulled  down  his 
fences  adjoining  this  piece  of  land,  and  left  open  eighty  acres 
of  cleared  land,  which  he  was  deprived  from  cultivating,  and 
trespassed  on  said  land  by  making  a  road  through  and  over 
it ;  that  by  reason  of  the  said  trespasses,  he  has  sustained 
one  thousand  dollars  damages,  and  prays  judgment  therefor. 

The  defendant  pleads  the  general  issue ;  and  avers,  that 
prior  to  April,  1819,  he  purchased  two  hundred  and  fifty-five 
acres  of  land,  including  the  disputed  premises,  from  the 

20 
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MrxtTBBvDin'.  plaintifl^  and  has  been  in  possession,  and  the  plaintiff  is 
AugMt,  1834.  bound  to  guaranty  the  title  thereof;  that  the  plaintiff  owns  a 
TAABOBouoH  tract  adjoinlng  this  one,  through  each  of  which  a  public  road 
PAUHsm.  ^^  established,  and  it  was  an  object  with  both  parties  to 
have  it  run  in  a  direct  and  straight  line  through  their  land, 
and  that  they  obtained  an  order  from  the  police  jury  to  this 
effect.  The  road  was  to  be  run  and  opened  at  the  expense  of 
the  parties  to  this  suit.  That  the  plaintiff,  in  order  to  acquire 
a  corner  of  the  above  tract,  of  about  twenty  acres,  agreed  to 
do  all  the  work,  and  entered  into  a  written  agreement  to  this 
effect ;  and  that  it  was  upon  this  condition  he  agreed  to  con- 
vey the  said  corner  of  land  to  the  plaintiff,  that  the  plaintiff 
failed  to  comply  with  his  engagement,  in  consequence  of 
which  defendant  entered  peaceably  and  without  violence 
upon  this  corner  of  land ;  he  prays  that  the  agreement  to 
convey  it  to  the  plaintiff  be  cancelled,  at  the  costs  of  the 
latter,  and  that  he  be  dismissed  with  his  costs. 

Upon  these  pleadings,  the  cause  was  submitted  to  a  jury, 
upon  the  evidence  produced  by  the  parties  respectively.  The 
plaintiff  introduced  in  evidence  the  papers  of  another  suit  in 
a  possessory  action  for  the  same  premises,  between  the  same 
parties,  in  which  he  had  a  verdict.  Witnesses  were  called, 
who  proved  the  pulling  down  of  fences  by  the  defendant,  and 
the  trespasses  alleged  to  be  conmiitted  and  complained  of  by 
the  plaintiff,  to  a  certain  extent.  The  jury  found  a  verdict  for 
the  plaintiff  of  one  hundred  and  fifty  dollars  in  damages,  but 
omitted  to  decide  on  the  written  contract  relative  to  making 
the  road,  &c. 

The  defendant's  counsel  moved  for  a  new  trial,  on  the 
ground  that  the  jury  did  not  pass  on  the  whole  case,  but 
found  damages  only,  without  deciding  on  the  performance  or 
non-performance  of  the  conditions  of  the  contract  between  the 
parties,  and  which  were  put  at  issue  by  the  defendant. 

It  was  in  proof,  that  the  plaintiff  tendered  to  the  defendant 
one  hundred  dollars,  in  full  compensation  for  the  land  in 
contest,  who  refused  to  receive  it,  alleging  the  plaintiff  had 
not  made  the  road  according  to  contract,  and  on  that  ground 
he  refused  to  receive  the  tender.     The  motion  for  a  new  trial 


OF  THE  STATE  OF  LOUISIANA. 


155 


was  overruled.     The  district  judge  gave  judgmeut  confirming  WBSTBur  Dist. 
the  verdict,  from  which  the  defendant  appealed.  ^igvtt,  1834. 


SaumderSj  for  the  plaintiff. 
Turnery  for  the  defendant. 


TAHBOROUOH 

VS. 

PAUfUI. 


MathewSy  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass,  in  which  the  plaintiff  claims 
remuneration  for  damages,  alleged  to  have  been  by  him  sus- 
tained in  consequence  of  the  defendant  having  broken  the 
enclosures  of  the  former  by  removing  the  fences  on  his  land, 
&c.  The  defendant,  in  his  answer,  pleads  the  general  issue, 
and  sets  up  title  to  the  land  on  which  the  trespass  is  alleged 
to  have  been  committed,  &c.  The  case  was  submitted  to  a 
jury  in  the  court  below,  who  found  a  verdict  for  the  plaintiff, 
and  judgment  being  thereon  rendered,  the  defendant 
appealed. 

The  evidence  of  the  cause  shows,  that  the  parties  were 
separate  owners  of  two  tracts  of  land  adjoining  a  public  road, 
and  that  it  was  found  convenient  to  change  the  direction  of 
this  road,  which  change  had  the  effect  of  severing  a  small 
portion  of  the  defendant's  land  from  his  tract,  and  leaving 
it  in  a  situation  to  be  more  advantageously  occupied  by  the 
plaintiff.  An  agreement  was  entered  into  between  these 
proprietors,  by  which  it  was  stipulated  that  the  defendant 
sold  to  the  plaintiff  that  portion  of  land  which  fell  by  the 
course  of  the  new  road  on  the  limit  of  the  tract  of  the  latter. 
The  consideration  as  the  price  of  the  property  sold,  was  one 
hundred  dollars,  and  the  labor  and  expense  of  making  the 
new  road,  which  the  vendee  undertook  to  make  at  his  own 
separate  charge  and  expense.  A  principal  allegation  in  the 
defence  is,  that  this  being  a  condition  precedent,  and  the 
plaintiff  never  having  complied  with  his  promise  and  under- 
taking, he  acquired  no  title  to  the  premises  in  dispute.  The 
testimony,  in  relation  to  the  period  or  length  of  time  during 
which  the  plaintiff  was  in  actual  possession  of  the  land  sold 
to  him  on  the  conditions  above  stated,  shows  that  he  began 


Where  a  pfir- 
ty  by  contniot 
luts  a  right  to 
certain  premi- 
aea,  on  pcxfonn- 
aneeof  a  condi- 
tion precedent, 
and  he  fails,  but 
enters  on  the  pre- 
mises, in  pur- 
suance of  his 
ccmtraot,  and  the 
adverse  pvty 
suffers  him  to 
remain  in  pos- 
session more 
than  a  year^  if 
the  latter  after- 
wards enters  and 
takes  forcible 
possession,  he 
▼ill  be  consi- 
dered a  tres- 
passer, and  liable 
to  damages. 
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WirniKy  Diht.  to  1186  it  08  his  own,  and  continued  thus  to  possess  it  roore 
Mgtttu  i83i«  than  one  year  before  the  defendant  entered,  committed  the 
coo!iBT*fliiuu  trespass  complained  of,  and  took  the  property  from  the 
ciTaK.        plaintiff.      . 

Where  a  per-  Under  these  circwnstancesy  we  do  not  believe  the  case 
of  *potte88^n  properly  presents  any  question  of  title.  So  far  from  the 
HdTCrwy  7^  ile^  appellant  having  any  right  forcibly  to  enter  on,  and  seize  the 
nuun  in  pcscea-  land  in  dispute,  he  had,  by  the  lapse  of  time  during  which 
iiiorct£iinayn«r,  the  appellee  was  suffered  to  remain  in  peaceqtble  possession, 
rightto'*ii'  DM^  forfeited  his  right  to  a  possessory  action,  and  had  no  remedy 
*^«*JJ7  ««t'0!i,  left  but  the  petitory.  The  right  of  possession  acquired  by 
eUy  Kfi  him  but  the  plaiutifl^  and  actual  possession  under  the  contract,  author 

1^  ri^c  of  ^^  ^^^  present  suit,  which  is  simply  an  action  of  trespass. 
ponesuoD    and  j^  ^^g  (^^  provinco  of  the  jury  to  assess  his  damages,  which 

actual  iioueasion  ■^  .  o  ^ 

authonac      the  appear  to  US  not  to  be  excessive. 

possessor         to 

of  trespass,  and  It  Is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
JJf"^^*' H^*"^ judgment  of  the  District  Court  be  affirmed,  with  costs; 
atiett  the  <iama-  reserving  to  the  defendant  his  right,  if  any  he  have,  to  sue  for 

a  rescission  of  the  contract  of  sale,  &c. 


COONEir's   HEIRS  V9.   CLAIIK. 

APPEAL    FROM    THC   COUKT    OF   TUE   THIRD   JUDICIAL    DlSTRtCT,   THE    JTOGB 

OF  THE    EIGHTH    PRESlDINr;. 

Where  heira  claim  certain  alavea  allotted  to  t})em  in  (be  partition  of  theii 
ancestor *0  estate,  the  proeet  verbal  of  partition  i^  adDii«ibIe  in  ovideDoe^ 
to  show  title  on  the  part  of  the  claimants. 

A  partition  among  heirs  of  property  really  belonging  to  tlie  estate  inherited, 
although  net  homologated  in  doe  time^  which  is  informal  and  only  pro* 
visional,  gives  to  each  heir  a  separate,  and  good  and  valid  tiUe  to  the 
property  partaken  by  eech,  antil  annallod  or  changed  on  the  application 
of  those  interested  in  the  property  of  the  succession. 
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Fr^putj  which  belongs  to  the  matrtmonial  oommpnity  of  acqoMU  and  Wursns  Ditr. 
gains,  may  be  seized  and  sold  for  the  debts  of  the  suiriviDg  partner,  after    *^><yT^*<t  1834. 
the  dissolation  of  the  marriage,  by  the  death  of  one  of  them,  to  far  at  the  cookst's  hubs 
itUwesi  or  one  undivided  half,  of  the  sonrivor  is  conceri^d,  when  no         ciiA&k. 
proceedings  are  had  before  the  levy  or  seixure  to  make  partition  among 
the  heirs. 

The  plaintifld  are  the  heirs  and  legal  representatives  of 
John  Cooney,  deceased.  The  widow,  as  tutrix  of  her  two 
minor  children,  commenced  this  action  to  recover  from  the 
defendant  two  slaves,  Lucy  and  Nelson,  who,  they  allege, 
belonged  to  their  father  in  his  life-time,  as  appears  by  an  act 
of  partition  between  them  and  theilr  sister  Mary  M.,  wife  of 
Yincent  Yaughan.  The  plaintiffs  further  allege,  that  the 
defendant  has  illegally  and  unjustly  taken  possession  of  said 
slaves,  and  refuses  to  deliver  them  up.  They  pray  that  the 
defeadant  be  decreed  to  deliver  up  said  slaves,  and  twelve 
dollars  per  month  for  their  hire,  from  the  29th  of  September, 
1829,  and  costs. 

The  defendant  pleaded  the  general  denial ;  and  stated  that 
he  purchased  said  slaves  the  16th  September,  1829,  at  sherifTs 
sale,  under  execution,  issued  on  a  judgment  rendered  in  the 
suit  of  John  C.  Morris  ts.  Mrs.  Rowena  Cooney,  the  tutrix  of 
the  plaintiffi ;  that  said  Morris  and  said  Rowena  Cooney  are 
both  liable  to  him  in  warranty,  whom  he  cites  accordingly ; 
and  prays  that,  if  judgment  be  rendered  against  him,  that  he 
have  judgment  against  them  in  ioUdo  for  the  sum  of  five 
hundred  doUars,  which  he  paid  for  said  slaves,  with  interest, 
damages  and  costs. 

Mrs.  R,  Cooney  answers  to  the  call  in  warranty,  and  says 
the  execution  under  which  the  slaves  were  seized  and  sold 
illegally  issued,  being  ordered  by  the  defendant,  Clark,  him- 
self, and  not  the  plaintiff  in  execution;  that  she  never 
pointed  out  the  slaves  seized  in  said  execution,  or  assented  to 
their  seizure,  for  which  reasons  the  sale  was  illegal,  and  that 
the  defendant  purchased  with  full  notice  of  its  illegaUty,  and 
derives  no  title  therefrom.  In  an  amended  answer,  she 
alleges  the  sale  under  execution  of  the  slaves  in  question  is 
illegal,  for  want  of  notice  to  the  defendant  therein,  to  appoint 
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WMnmir  Din.  an  appraiser ;  that  the  property  did  not  sell  for  a  sum  sufficient 

•^"^y^*  '^^    to  satisfy  the  mortgages  existing  on  it 

€9QWEY*9  HUM      MoTTU  pleaded  a  general  denial  to  the  call  in  warranty ; 

and  in  an  amended  answer  avers,  he  assigned  the  judgment 
on  which  execution  issued  against  said  slaves  to  defendant, 
Clark,  before  the  issuing  thereof. 

The  evidence  shows,  that  the  estate  of  John  Cooney, 
deceased,  was  partitioned  among  his  three  children,  in  Sep- 
tember, 1828 ;  that  lots  Noe.  1  and  %  fell  to  the  two  minors 
and  plaintiffs  in  this  suit,  in  which  were  included  the  slaves 
Nelson  and  Lucy ;  that  the  mother,  Rowena  Cooney,  was 
apppointed  tutrix  to  said  minors,  in  October,  1832,  after  a 
second  marriage.  It  also  appeared,  that  Mrs.  Rowena 
Cooney  had  mortgaged  these  slaves  with  others,  to  secure  a 
debt  due  by  her,  of  five  hundred  andfive  dollars,  in  April,  1827. 
Morris  obtained  judgment  against  Mrs.  R.  Cooney,  on  an 
obligation  signed  by  her  for  two  hundred  ninety-two  dollars 
and  twenty-eight  cents,  in  1827.  The  negroes  were  seized 
and  sold  under  this  judgment,  the  16th  September,  1829. 
The  evidence  further  showed,  that  the  estate  of  John  Cooney, 
deceased,  was  partitioned  among  his  heirs  the  25th  Septem- 
ber, 1828,  and  that  the  two  slaves  in  controversy  were 
allotted  to  the  two  heirs,  who  now  are  the  plaintiflb  in  the 
present  suit. 

The  jury  returned  a  verdict  for  the  plaintiffi,  for  one-third 
of  the  value  of  the  two  negroes  claimed,  and  four  dollars  per 
month  hire,  from  the  16  th  September,  1829;  and  that  Mrs. 
R.  Cooney,  as  warrantor,  is  bound  to  the  defendant,  Clark, 
for  the  purchase  money;  and  find  a  verdict  in  favor  of  Morris, 
the  other  warrantor.  Judgment  was  rendered  accordingly; 
but  a  remittitur  having  been  entered  for  two-thirds  of  the 
purchase  money,  so  that  judgment  was  only  rendered  against 
Mrs.  R.  Cooney,  in  favor  of  Clark,  for  one  hundred  and  sixty- 
six  dollars  sixty-six  cents  and  two-thirds,  with  interest  and 
costs.     The  plaintiffs  appealed. 

Tumefy  for  the  plaintiffs. 
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1.  The  defendant  cannot  attack  the  title  of  Cooney's  heirs,  WxsrsRir  Dist 
to  these  slaves,  or  subject  them  to  the  payment  of  his  claim   "^"gw^  >834. 
against  their  mother.     He  should  have  brought  an  action  of  coohst's  emsm 
nullity,  to  set  aside  the  partition.  clm. 

2.  The  title  under  which  the  plaintiffs  claim  the  slaves, 
was  sufficient  in  law  to  entitle  them  to  a  recovery  against  the 
defendant. 

3.  The  possession  of  the  slaves  by  the  defendant,  is 
Unfhusj  and  they  must  be  surrendered  to  the  legal  owners. 
In  such  a  case,  the  tortious  possessor  is  bound  for  the  full 
value  of  the  hire  of  the  slaves. 

4.  The  defendant  did  not  acquire  any  title  to  the  slaves  in 
contest,  by  the  pretended  seizure  and  sale  of  them  to  him,  on 
which,  he  relies. 

5.  The  plaintiffs  insist,  that  they  are  entitled  to  recover  the 
slaves  in  contest,  and  their  hire.     The  judgment  of  the 
District  Court  must  be  reversed,  and  judgment  rendered  . 
in  their  favor.     They  rely  on  the  following  authorities.     La, 
Code,  1219,  1428.     10  Martm,  256.     6  Mcaiin,  JV.  S.  324. 

5  IbU.  36  h     7  Rid.  381.     1  La.  Reports,  282.     2  Ibid.  299. 

Ripley  ^  Lawson,  for  defendants. 

JHcUhewSj  /.,  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  two  slaves,  named  Nelson 
and  Lucy,  and  described  in  the  petition  as  the  property  of  two 
of  the  children  of  the  plaintiff,  who  represents  them' as  natural 
tutrix.  They  claim  as  heirs  to  the  succession  of  their 
deceased  father. 

The  defendant,  in  his  answer,  sets  up  title  under  a  sherifTs 
deed,  which  appears  to  have  been  made  in  pursuance  of  a 
sale  by  execution,  wherein  the  property  was  seized  as 
belonging  to  the  mother,  to  satisfy  a  judgment  which  had 
been  obtained  against  her  by  one  Morris,  &c.  The  cause 
was  submitted  to  a  jury  in  the  court  below,  whose  verdict, 
although  not  clearly  intelligible,  appears  to  be  the  basis  of 
the  judgment  of  that  court;  from  which  the  plaintiffs 
appealed. 
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WimmH  DisT.      The  evidence  of  the  case  shows,  that  the  slaves  now  in 

>fayttt<,  1834.    contest  were,  during  his  life-time,  in  the  possession  of  the 

cooNXT'ft  HURs  father  of  the  plaintiffs,  and  were  at  his  death  left  amongst 

cu'nK.        ^^^  property  of  his  succession.     It  does  not  appear  that  an 

Where  heirt  inventory  of  his  estate  was  ever  regularly  made,  or  that  any 

dar!^ aUf^tedto  partition  of  the  community  of  acquests  and  gains  presumed 

them  in  ^^^  by  law,  was  made  at  any  time  after  the  dissolution  of  the 

aDceitor'seitatc,  marriage  by  the  death  of  the  husband.     The  entire  property 

ui  STpwrti^  which  was  left  by  the  husband,  seems  to  have  remained  in 

it  ftdnuMibie  in  j^jj  undivided  state,  in  the  possession  of  his  widow  and  sur- 

eridoDce,         to  '  ■ 

show  tide  on  the  viviug  partner,  until  the  25th  of  September,  1828;  when  a 
£2^  '^'  provisional  partition  took  place  between  the  plaintiffs  and 

A  wtition  their  sister,  who  is  co-heir;  the  whole  number  of  heirs  of  the 
^?^^l^  reaUy  deceased  father  being  three.  In  the  division  which  was 
e22?inf  critedT  "^^de  of  the  slaves,  assumed  to  be  the  property  of  the  succes- 
■ithoush  not  ho-  gion  of  John  Cooney,  the  ancestor  of  the  appellants,  the  two 
?me!f\rhieh  it  slaves  in  question  fell  to  their  lot ;  one  to  each  of  them.  The 
cnij^ritto^  introduction  of  the  proc^  verbal  of  partition^  was  excepted  to 
ffim  to  eMh  by  the  defendant ;  it  was,  however,  admitted  in  evidence  by 
and  good  and  the  court  below,  and,  we  are  of  opinion,  properly;  but  no 
MopertT^  *^pai^  effect  was  allowed  to  it  in  the  charge  of  the  judge  a  quo ;  to 
^^^  ?lu3i*'  which  an  exception  was  taken  by  the  counsel  of  the  plaintiffs, 
ehar^  on  the  It  appears  to  US,  that  a  just  decision  of  the  case  depends 
tSote^tereited  mainly  on  the  effect  which  ought  to  be  given  to  this  evidence 
'^  *^^2S«2  of  title  on  the  part  of  the  appellants.  It  does  not  purport  to 
■ion.  be  a  partition  of  the  whole  estate  of  the  deceof^ed,  being  in 

appearance  confined  to  certain  slaves  specified  by  name,  and 
appraised  by  experts  appointed  by  the  judge  of  probates  of  the 
parish,  where  the  succession  was  opened,  the  ancestor  having 
died  intestate.  The  principal  objections  to  it  are  informalities 
in  the  proceedings,  and  want  of  homologation  in  due  time. 
It  is  true  that  the  proceedings  do  not  appear  to  be  clothed 
with  all  the  formalities,  which  probably  are  required  by  law 
to  give  absolute  and  conclusive  effect  to  them  as  a  final  par- 
tition. It  was  made  in  judicial  form,  between  co-heirs,  some 
of  whom  were  minors,  represented  by  their  mother  and  tutrix; 
and  if  the  property  really  belonged  to  the  estate  of  their 
father,  the  partition  thus  made  gave  to  each  heir  a  separate 
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title  to  the  property  by  him  partaken,  good  and  valid  until  Wanmir  Dm. 
annulled,  or  changed  by  application  of  those  interested  in  the   *^'y^  '^^- 
property  of  the  succession.   See  La.  Code^  arts.  1219  and  1438.  cooanT*fe  nnu 

The  principles  on  which  the  cause  seems  to  have  been       clabic 
decided  in  the  court  below,  are  exhibited  in  the  charge  of  ProoeHy 

the  judge  to  the  jury.  One  among  them  is,  that  the  pro-  to  die  matrimlo- 
perly  in  dispute  belonged  to  the  matrimonial  community  of  of^^a^oSte^illS 
acquests  and  gains,  which  existed  between  Mrs.  Cooney  and  «;»"•  m«7   ^ 

v»i,,.  i.i.iimi  •  *  •eiied  and  aold 

ner  husband,  at  the  time  of  his  death.  The  presumption  of  for  the  debti  of 
law  is  as  assumed  in  the  charge,  and  if  no  proceeding  had  ^^er  d^^^ 
taken  place  before  the  levy  of  the  execution  which  issued  Swoiution  of 
against  the  property  of  the  surviving  partner,  her  undivided  the  doith^oiie 
interest  presumed  to  exist,  the  slaves  now  sued  for  might  ^  the^^i^f^  ^ 
have  been  legally  seized  and  sold.  This  presumption,  we  J^  f^i^**** 
are  of  opinion,  is  outweighed  by  the  partition  at  which  the  Tivor  is  eoooer- 
psesuined  part  owner  assisted,  and  thereby  virtually  ackmi'w-  proceedings  we 
ledged  the  exclusive  right  to  be  in  the  succession  of  her  H  ^*^^  ^^ 

^  ^  leyy  or   seixore 

husband,  to  the  slaves  which  were  divided  and  partaken  to  make  parti- 
as  such.  Whether  these  proceedings  may  be  annulled  by  h^J!"^'^ 
creditoni  of  the  widow,  alleging  fraud,  is  a  cjpiestion  which 
we  are  not  called  on  to  determine,  in  the  present  suit. 
According  to  the  pleadings  and  evidence  before  us^  we  ara  of 
opinion  that  the  plaintiffs  have  made  out  their  title,  and  that 
the  defendant  has  shown  none. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  and  that  the 
plaintiffs  and  appellants  do  recover  from  the  defendant  and 
appellee,  the  slaves  Nekon  and  Lucy,  named  and  described 
in  their  petition,  and  also  the  sum  of  one  hundred  dollars  per 
year,  as  the  value  of  the  services  of  said  slaves,  from  the' 
mstitution  of  this  suit  until  they  shall  be  delivered  up  to  l9itf 
plaintiflb,  Ac. :  and  it  is  further  oideved,  adjudged  and' 
decreed,  that  the  defendant  and  appellee  do  recover  fVom 
Rowena  Cooney,  called  in  warranty,  the  sum*  of  five  hundred- 
dollars,  the  price  by  him  paid  in  consequence  of  the  sale  by' 
the  sheriff^  with  five  per  cent,  intetent  thenson  yearly  until 

tid.  All  costs  of  this  suit  to  be  paid  by  the  warranttA-,  <tc. 
21 
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WsfmiiDivr. 

^  OATUfi's  HBIR8  «r«   WII.LIAMS'8  AmamnTRATOE. 

WILUAJIB*kA]>'B        APrSAI.  VB-OM  THB  COURT  O^  PR0BATB8,  FOR    TRR     PARMX    QW    EAST 

RATON  ROUOS. 

The  neglect  or  omiseion  to  record  r  judgment  within  ten  days  after  its 
rendition,  onder  the  recording  act  of  March  26,  1813,  does  not  render  it 
a  nullity,  so  as  to  present  its  having  the  effect  of  a  legal  mortgage,  from 
the  date  of  its  registry,  when  recorded  after  the  lapse  of  ten  days. 

Statutes  in  pari  mattria  should  be  construed  together,  in  order  to  ascertain 
the  meaning  of  the  legislator. 

Prior  laws  are  not  repealed  by  subsequent  ones,  unlen  by  positirt 
enactment,  or  clear  repugnancy  in  their  respective  provisions. 

Robert  Janesy  the  administrator  of  the  succesrion  of  Doctor 
'n^iam  Williams,  filed  his  petition,  with  a  tableau  of  distri- 
bution,  of  the  efiects  of  the  succession  administered,  as 
an  insdiveDt  one :  he  alleges,  that  the  heirs  of  said  succession 
are  minors,  and  reside  out  of  the  state,  and  prays  that  a  cura- 
tor od  Aoe  be  appointed  to  represent  them ;  that  Eliza 
Williams,  the  widow  of  the  deceased,  and  residing  in  the 
parish,  be  served  with  a  copy  of  the  petition  and  citation,  and 
that  ten  days  notice  be  given,  to  all  whom  it  may  concern,  to 
show  cause  and  make  opposition ;  and  in  default  thereof,  that 
he  be  allowed  to  proceed  to  the  payment  of  the  widow 
and  creditors,  according  to  the  tableau. 

The  judge  of  Probates  (urdered  the  appointment  of  the 
curator  ad  hoc,  and  citations  and  notices,  to  issue  and  be 
served  and  published. 

The  administrator  set  down  the  net  amount  of  the  estate, 
at  two  thousand  four  hundred  and  seventy-three  dollars 
ninety  cents,  and  allowed  the  widow  in  community,  one-half 
thereof  in  separate  property.  The  other  half,  with  two  sums 
added,  for  moneys  received  on  account  of  sales  of  husband's 
property,  and  a  debt  due  him,  amounted  to  three  thousand 
two  hundred  and  eighty-seven  dollars  seventy-five  cents. 

The  claims  put  down  as  previleged  and  secured  by  judicial 
mortgages  are,  first  heirs  of  Ann  Jones,  deceased,  for  amount 


OP  THE  STATE  OP  LOUISLA.NA.  168 

of  principal  and  interest,  six  thousand  four  hundred  and  WbstbbhDibt. 
nineHeen  dcrilars  fifteen  cents,  which  exhausts  .the  succession  -^^s^*  ^^^' 
by  one  thousand  seven  hundred  and  seventy-four  dollars   oatu'bhubs 
dghty-six  cents.  wnu^'a  a»»» 

Next  comes  a  judgment  of  the  heirs  of  Gtayle,  for  one 
thousand  eight  hundred  and  fifty  dollars,  after  deducting  a 
medical  bill,  and  secured  by  a  judicial  mortgage. 

The  heirs  of  Gayle  made  opposition  to  the  tableau,  and 
denied  the  right  of  the  widow,  to  take  half  of  the  conmiunity 
of  acquests  and  gains,  and  prayed  that  her  claim  be  rejected. 

They  next  oppose  the  claim  of  the  heirs  of  Mrs.  Ann 
Jones,  as  privileged.  They  allege  ihat  their  claim  has  the 
highest  privilege,  and  should  be  placed  first  on  the  tableau, 
as  being  supported  by  a  judicial  mortgage  on  all  the  estate  of 
the  deceased:  they  pray  that  the  tableau  be  amended, 
according  to  the  facts  set  out  in  their  opposition,  and  that  they 
be  placed  first,  and  their  claims  allowed  accordingly. 

An  agreement  was  made  between  the  parties,  that  the 
contestation  of  claims,  be  restricted  to  that  between  the  heirs 
of  Gayle,  and  the  heirs  of  Ann  Jones,  relative  to  the  right  of 
preference. 

The  heirs  of  Ann  Jones  support  their  claim,  by  four 
judgments,  obtained  against  the  deceased  in  his  life-time,  and 
recorded  on  the  first  of  August,  1820.  There  was  another 
judgment  rendered  in  June,  1821,  but  was  never  recorded. 

The  heirs  of  Gayle  obtained  judgment  for  part  of  their 
daim,  80th  June,  1828,  recorded  the  8th  July  following,  for 
the  sum  of  seven  hundred  and  twenty  dollars ;  the  remainder: 
18  not  shown  to  be  entitled  to  any  privilege. 

The  probate  judge,  in  rendermg  judgment,  state%  <<  that 
the  heirs  of  Mrs.  Jones,  recovered  five  judgments  against 
the  deceased,  four  of  which  were  recorded  on  the  1st  August, 
1820,  and  will  more  than  exhaust  the  separate  estate  of  the 
deceased*  It  also  appears  that  the  heirs  of  Gayle,  on  the  30th 
Jane,  1828,  recovered  a  judgment  against  the  deceased,  for 
one  thousand  one  hundred  and  twenty  dollars,  with  interest, 
vhioh  was  recorded  on  the  8th  July,  1823.  It  is  contended 
on  the  part  of  Gayle's  heirs,  that  the  judgment  of  the  heirs  of 
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WinrsBir  Dm.  mortgagea,  shall  be  recorded  or  entered  in  a  public  folio 

-^^"^  "^^-   book,  kept  for  that  purpose,"  &c     CM  Code,  p.  464.  art.  68. 

oATut'i  Hxims       We  believe  it  to  be  an  incontrovertible  principle,  that  all 

wiLUAxs'iAs'B  s^&tutes  in  pari  materia^  should  be  construed  together,  in 

Statutes  in  ^  Order  to  ascertain  the  meaning  of  the  legislator;  and  that 

be  coDstraed  to-  P^or  laws  are  not   repealed    by  subsequent  ones,  unless 

to 'a2erud°'u»e  '^^  posi^ive  enactment,  or  clear  repugnancy  in  their  respective 

meaning  of  the  provisions.     The  old  Civil  Code  required,  that  judgments 

^Prioriawiare  ^'•^^^^  ^  recorded.     The  14th  article,  page  454,  declares  in 

not  repealed  by  negative  terms,  that  '^  conventional  or  judicial  mortgages 

subaeqiientoneta  i  •    i  ^  • 

ia^eu  hj  poti-  cannot  operate  agamst  a  third  person,  except  from  the 
^•le^r^l!^  day  of  their  being  entered,  in  the  office  of  the  register  of 
-^>^^  mortgages." 

We  cannot  fairly  infer,  from  these  different  provisions  taken 
together,  that  the  legislature  intended  to  prohibit,  under 
pain  of  absolute  nullity,  the  recording  of  a  judgment,  after 
the  delay  of  ten  days.  It  would  produce  no  effisct,  as  a 
mortgage  in  relation  to  persons,  who  in  the  interval  between 
its  rendition  and  its  record,  had  acquired  any  right,  which 
might  be  affected  by  it,  but  as  the  sole  object  of  registry  is 
declared  by  the  statute  to  be,  to  give  notice,  and  to  prevent 
frauds,  if  we  were  to  pronounce  the  nullity  of  the  recording, 
we  should  carry  the  statute  beyond  the  declared  intention  of 
the  legislature.  We  should  make  it  operate,  not  for  the 
protection  of  third  persons,  having  an  interest  at  the  time, 
but  as  conferring  an  advantage,  on  those  who  were  at 
the  time  without  any  interest  or  right  whatever,  and  who  had 
notice  of  the  existence  of  the  previous  judgments. 

This  court  recognised  the  same  principle,  substantially,  in 
the  case  of  Morrison  et  ab.  v$.  Trudeau.  1  Martin,  JV.  S. 
384»  in  relation  to  the  vendor's  previlege.  The  question  in 
the  case  of  Jenkins  vs.  Nelson's  syndics,  was  between  the 
phdntiff  and  creditors  of  an  insolvent,  in  relation  to  a  contract 
for  building,  not  recorded  according  to  the  statute.  The 
point  now  under  consideration,  did  not  present  itself;  and  in 
the  previous  case  of  Lafon  vs,  Sadler,  the  only  question  wa% 
whether  a  written  contract  was  essential  to  create  the 
builder's  privUege.     1 1  Martin,  437.    4  Martin,  476. 
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It  is,    therefore,  ordered,   adjudged   and   decreed,  that  WssrsurDiBT. 
the  judgment  of  the  Court  of  Probates  be  affirmed,  with  -^fg^*  "^' 

COfltS.  VXITAW) 

cox. 


MBNABD  V0.  cole. 

APPEAL  FROM  THE   COUET   OF  THE    THIRD   JUDICIAL   DISTRICT,  THE   JUDGE 

THEREOF  PRE8IDINO. 

Where  the  cashier  of  a  hank  refuses  to  paj  a  check,  on  the  gpround  that  the 
drawer  had  no  funds  in  bank,  but  at  the  same  time  advances  the  money 
to  the  hearer,  it  will  be  presumed  the  cashier  paid  his  oWn  money  as  a 
loan,  which  will  authorise  him  to  recover,  in  a  personal  action,  in  his 
own  name,  against  the  borrower. 

When  the  record  furnishes  no  point,  on  which  the  appellant  could  reasona- 
bly hope  to  obtain  a  reversal  of  the  judgment  on  appeal,  it  will  be 
affirmed  with  ten  per  cent,  damages,  and  costs. 

The  plaintiff  sues,  for  the  recovery  of  three  hundred  dollars 
from  the  defendant,  on  the  following  draft : 

'^Cashier  of  the  branch  bank  of  the  Bank  of  Louisiana,  pay 
(Sebastian  Hiriart  or  order,  three  hundred  dollars.'* 

"$S00.»  [Signed]         "E.  W.  Potts.*' 

Endorsed.     "  I  have  received  the  within  amount," 

[Signed]  «Wm.  P.  Cox." 

The  draft  is  without  date ;  and  the  plaintiff  alleges,  that 
the  defendant  presented  it  to  him  as  the  cashier  of  the  bank, 
about  the  20th  January,  1830,  and  represented,  that  Potts 
the  drawer,  was  much  pressed  for  money,  and  bound  himself 
personally,  to  refund  the  amount  of  said  draft;  that  he 
refused  payment  at  first,  but  that  the  defendant,  in  addition  to 
the  promise  of  the  drawer,  acknowledged  on  the  back  of  the 
draft,  that  he  had  received  the  money,  before  he  would  pay 
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Wmnvrnw  Ditr.  the  same ;  he  chargeg,  that  it  was  upon  the  pcnonal  respoo- 
-^"^y^  '"^   aibility  of  the  defendant,  that  he  advanced  the  money,  &€. ; 
MBNABD       he  alleges  a  demand  on  the  defendant,  and  refusal  to  pay, 
and  prays  judgment  for  the  amount  thereof,  and  interest. 

The  defendant  pleaded  a  general  denial. 

Loids  Menard^  witness  for  plaintifl^  states,  that  E.  W. 
Potts  obtained  a  loan  of  <me  thoesand  five  hundred  dollars, 
from  the  branch  bank  of  Louisiana,  in  1830,  which  the 
plaintiflf  as  cashier,  paid  over  to  the  present  defendant  W.  P. 
Cox,  as  the  agent  of  Potts ;  that  it  was  paid  as  follows :  in  a 
check  for  two  hundred  and  sixty-foor  dollars,  and  in  one  of 
seven  hundred  dollars,  and  in  another  of  one  hundred 
and  sixteen  dollars,  and  the  balance  of  three  hundred  dollars, 
(after  deducting  one  hundred  and  twenty  dollars,  the  amount 
of  the  discount)  was  paid,  without  any  check,  to  said  Cox ; 
that  the  draft  sued  on,  was  presented  about  three  weeks  after 
the  above  suras  were  paid  over,  and  that  the  plaintiff  told 
defendant  at  the  time,  that  E.  W.  Potts  had  no  money  in 
bank;  witness  says,  the  consideration  and  inducement 
for  paying  the  draft,  were  the  representations  of  defendant, 
that  Potts  was  in  great  want  of  money,  and  that  the  former 
agreed  to  refund  it,  as  soon  as  he  should  examine  a  memoran- 
dum, handed  to  him  by  the  plaintiff,  of  the  payments  of  the 
amount  of  Potts*s  loan,  which  he  said  was  in  his  pocket-bool^ 
at  home. 

The  cause  was  submitted  to  a  jury,,  who  found  a  verdict 
for  the  plaintiflf  for  the  amount  of  his  claim,  with  legal 
interest ;  from  the  judgment  rendered  thereon,  the  defendant 
appealed. 

BfWkH,  for  the  plaintiff. 

Morgan,  eonira,    . 

Bvilardy  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sdleges  that  one  Potts,  obtained  a  loan  from 
the  bank,  of  which  the  former  was  cashier,  for  one  thousand 
five  hundred  doUara^  which  was  paid  over  to  the  defendant 


vr. 
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Cox,  as  agent  of  tbe  borrower,  after  deducting  the  discouiit  WwmorDiCT. 

for  one  year.     That  after  the  defendant  had  received  the  "^^tf^^i  '^^ 

whole  amount,  he  presented  to  him  a  draft  or  check,  signed 

by  Potts,  for  three  hundred  dollars,  which  the  plaintiff  refused 

to  pay,  as  the  drawer  had  no  funds.     That  the  said  Cox 

represented  to  him,  that  Potts  was  much  in  want  of  that 

sum,  and  if  he,  the  plaintiff,    would  advance  it,  that  he 

would  be  personally  bound  to  refund  the  amount ;  whereupon 

the  plaintiff  alleges  he  did  advance  that  sum  to  Cox,  on  his      where    the 

personal  responsibility  and  promise  to  refund.  icfiuu  toVj  a 

The  defendant  pleaded  the  general  denial,  and  the  issue  ^^ck,^  on^  the 
betweeu  the  parties,  was  tried  by  a  jury,  whose  verdict  was  drawer  had  no 
in  favor  of  the  plaintiff,  and  the  defendant  appealed.  ^^  ^^  £e  mmi 

The  allegations  in  the  plaintiff's  petition,  are  fully  proved  jj^»^^^  ^^^^ 
by  evidence  received  without  exception,  in  the  District  Court.  Uarer,  it  win  he 
The  record  furnishes  no  point,  on  which  the  defendant  could  ^iS!!^^^  ^ 
reasonably  hope  to  obtain  a  reversal  of  the  judgment  in  this  J»^  "J^^  |" 
court  It  is,  however,  contended  by  the  couniyel  for  the  anthoriie  him  to 
appellant,  that  the  sum  claimed,  was  paid  out  of  the  funds  of  I^^dTl^M^ 
the  bank,  of  which  the  plaintiff  was  cashier,  and  that  it.  W9a  ^^^J^"^ 
in  fact  an  overdraft,  which  the  cashier  cannot  recover,  with*  rower. 
out  first  showing  that  he  has  been  rendered  responsible  to  the  eord  furni^ 
bank.  But  there  is  no  evidence  that  the  money  was  paid  out  ^^^^^^  ^ 
of  the  funds  of  the  bank ;  on  the  contrary,  it  is  shown  that  i«°t  eouid  re»* 
the  plaintiff  refused  to  pay  the  draft  or  check,  and  advanced  ^Stidii  a  memx 
the  money  to  the  defendant  as  a  loan.  We  must  presume  ^^^!j3ffj^ 
that  he  advanced  his  own  money,  and  that  the  transaction  heaShimed  with 
was  wholly  personal  between  tbe  parties.  age*  and  ooita. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aflbmed,  with  ten  per  cent, 
damages  and  costs. 
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WMTim  DtsT. 

^^  LOUIS,   f.    m.    C.    Vi.   CABARRUS   BT  AI.8. 

uovu,  f.  IB,  e. 

CABABmnSTAU  AFPEAL  TROM   THB   COURT   OP  THB   THIRD  JODICEAL   DIITBICT,  TBS  JUDOC 

TRBRSOr  rBBIIDINO* 

Proof  of  the  reodenoe  of  a  fllaTii«  in  a  frao  state,  the  constitution  of  i^hich 
forbids  slaveiyt  dtuing  the  space  of  two  or  three  years,  unconnected  with 
any  other  proof,  is  insufficient  in  law,  to  entitle  such  slave  to  his  freedom. 

The  residence  of  a  slaTe,  in  a  state  where  slaTery  is  forbidden,  contrary  to 
the  will,  or  without  the  consent  of  the  owner,  does  not  depiiTe  the  latter 
of  his  right  to  his  property. 

The  consent  of  the  owner  of  a  slave,  that  he  should  go  and  perform  work 
and  labor  in  a  free  state,  does  not  of  itself  free  the  slave,  though  this  may 
be  effected,  by  the  slave's  going  there  under  this  permission. 

The  (daintiff  claims  to  be  a  free  man,  and  institutes  this 
suit  against  the  defendantSi  who  hold  him  in  slaTery,  to  obtain 
his  freedom ;  he  alleges,  that  he  resided  in  the  state  of  Ohio, 
two  or  three  years,  where  slavery  is  prohibited,  and  is  coni«- 
quendy  free :  He  prays  judgment,  that  he  may  be  entitled  to 
his  freedom,  and  for  thirty  dollars  per  month,  from  the  c<»ii- 
raencement  of  suit  until  he  shall  be  set  free. 

The  defendants  eiqiressly  deny  every  allegation  in  the 
petition,  and  aver  that  the  plaintiff  was  born  a  slave,  of 
a  slave  mother,  and  that  they  purchased  him  as  a  slave 
fer  life,  and  paid  a  valuable  consideration  for  him. 

Mn.  LeoereUy  a  witness  finr  plaintifl^  swears,  that  she  first 
saw  Louis  Richardson,  the  plaintiff,  about  twelve  or  thirteen 
years  ago,  in  Cincinnati,  in  the  state  of  Ohio ;  that  she  knew 
him  to  reside  there  two  or  three  years. 

Mr.  Elake,  witness  for  defendants,  states,  that  in  18S8 
{Aaintiff  told  him  he  was  bom  a  slave ;  but  said  he  was 
entitled  to  his  freedom  ;  that  he  had  worked  in  Cincinnati, 
with  his  master ;  that  he  became  free  by  residing  in  the  state 
of  Ohio,  and  at  the  same  time,  stated  he  was  taken  back  to 
Kentucky,  where  bis  master  resided,  and  continued  to  serve 
him  as  a  slave,  until  he  was  brought  to  Louisiana,  and  sold  to 
defendants. 
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The  cause  was  submitted  to  a  jury,  on  this  testimony.  Wstrnur  Dm. 

The  counsel  of  the  defendant,  moved  the  court  to  charge  ^^r^*  'M4. 
the  jury,  that  proof  of  a  residence  of  two  or  three  years,  in   lovu,  f.  m.  c 
the  state  of  Ohio,  unconnected  with  olher  proo^  is  not  cababwwitam 
sufficient  in  law,    to  establish   his  freedom,   &c.,    which 
the  court  refused,  but  instructed  the  jury,  that  if  the  plaintiff 
worked  in  Ohio^  by  consent  of  his  former  owner,  that  he  did 
thereby  become  free,  &c. 

The  jury  returned  a  verdict,  ^<  that  the  plaintiff  was  a  free 
man.''  Judgment  was  rendered  in  conformity  to  the  verdict, 
from  which  the  defendants  appealed. 

SaunderSf  for  the  plaintiffs 
Turner,  contra, 

Martm,  /.,  delivered  the  opinion  of  the  court. 

The  defendants  are  appellants  from  a  judgment,  which 
declares  the  plaintiff  entitled  to  his  freedom.  It  is  in  proof  that 
he  was  born  a  slave,  but  he  claims  his  freedom  by  emancipa- 
tion, resulting  from  a  residence  of  two  or  three  years  in  the 
state  of  Ohio^  the  constitution  of  which,  declares  that  there 
shall  be  no  slavery  or  involuntary  servitude  within  that  state. 
The  plaintiff  obtained  the  verdict  of  a  jury.  There  does  not 
appear  to  be  any  thing  in  the  record  to  induce  the  belief  that 
the  jury  erred.    This  court  is  of  opinion  the  verdict  is  correct. 

But  the  counsel  for  the  defendants  has  drawn  the  attention 
of  the  court  to  a  bill  of  exceptions  taken  to  the  refusal  of  the 
judge  to  charge  the.  jury,  that  proof  of  the  residence  of  the  Proof  of  the 
plaintiff  in'the  state  of  Ohio,  during  the  space  of  two  or  three  aivve^m  free 
years,  unconnected  with  any  other  proof,  .was  insufficient  in  SSSi^^^SSiA 
law,  to  establish  his  freedom.  And,  further,  that  a  fenoa  forbids  dimny, 
held  as  a  slave,  in  a  slave-holding  state,  does  not  become  free  of  tvo  or  Sree 
by  residing  a  short  time  in  a  free  state,  unless  his  owner  ^^^  wi?^ 
resides  there  as  a  citizen  of  that  state,  and  carries  alonir  with  p^^  F^of,  » 

^  inmiflieieiit      m 

him  such  slave :  that  in  this  case,  unless  the  jury  believed  Uw  to    entitle 
that  the  former  owners  actually  resided  in  Ohio  as  a  citizen,  i^l  fieedom. 
having  taken  the  plaintiff  with  him  as  his  slave,  they  ought 
not  to  find  a  verdict  in  favor  of  the  latter,  declaring  him  free, 
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WwnaMM  Dtwt-      The  court  charged  the  jury,  that  if  the  phiintiff  resided  in 

.  '^'^if^^  *^^    the  state  of  Ohio»  by  the  conaent  of  hiei  master,  he  did  there- 

xAuia,  f.  in«  e.   by  bccoine  a  fireenum;  that  the  consent  of  the  owner,  that 

cAMjLMMVBnAiM  the  slave  should  go  into  the  state  of  Ohio  and  perform  labor. 

The  rendenee  was  sufficient  to  entitle  him  to  his  freedom, 
■tate  wbm  'dJ^      It  appears  to  this  court,  that  the  judge  a  quOy  ought  to  have 

d2[  TOntnar'to  ^^^^^^  ^^^  J^^Y  ^^  ^^^  manner  required  in  the  first  part  or 
the  viu  or  with-  branch  of  the  request  of  the  defendant's  counsel.  The  resi- 
of  hit  own^,  dence  of  a  slave  in  the  state  of  Ohio,  contrary  to  the  will,  or 
thTi^^^u  without  the  knowledge  of  his  master  or  owner,  does  not 
ri^to  hu  pro-  deprive  the  latter  of  the  right  to  his  property. 

The  eoQMnt  '^'^^  latter  part  of  the  judge's  charge  to  the  jury,  is  too 
^Sm  **thir  he  '^^^^^'y  expressed,  and  indefinitely  stated,  to  justify  a  finding 
diouid  go  and  thereon. 

WiSor  ia  a  ^hc  couBcnt  of  the  master,  that  the  slave  should  go  and 
^ofitleif  frM  P^^^^^  work  and  labor  in  Ohio,  does  not,  of  itself,  free  the 
the  dave.thoush  dave,  though  this  may  be  eflfected  by  the  slave's  going  there 

this     mar     be         i      ^i  • 

efieeted  hj  the  Under  this  permission. 

perauMion.        legal  opiniOTi  of  the  court  which  they  may  request,  and  unin« 

iuenced.  by  any  improper  charge  of  the  judge. 

•  I  * 

• 

It  is,  therefore,  ordered^  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
mversed ;  the  verdict  set  aside,  and  the  cause  remanded 
with  ^teetions  to  the  judge  a  9110,  to  charge  the  jury  that 
proof  of  a  slave's  having  resided  in  the  state  of  Ohio^  or  any 
free  state  during  the  period  of  two  or  three  years,  unconnected 
with  aay  ether  proof,  does  not  authorise  or  entitle  him  to  his 
freedom ;  and  to  abstain  from  charging  or  stating  to  the  jury^ 
that  the  permissimi  given  by  the  master  to  his  slave,  to  go 
and  labor  in  the  state  of  Ohio,  had  the  effect  to  emancipate 
him;  The  costs  of  the  appellate  court  to  be  paid  by  the 
plaintiff  and  appellee. 
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HB1R8   Olf  KIMBAIX  VS.   HBIRS   OP  LOFBZ.  Ms^tt,  1834. 

APPEAL   FXOH   TUE    COUET   OF   THE  THIRD  JVDICIAL    OI8TE1CT,  THE    JUDGE   KIM BALL'B HMIW 

OF   THE   EIGHTH   PKESUHKO.  LOrSZ'll  HXIBl. 

When  the  record  docs  not  famish  a  certificate,  either  by  the  judge  or  clerk, 
that  it  contains  all  the  evidence  on  which  the  caase  was  tried,  nor 
a  statement  of  facts,  tlie  cause  cannot  be  examined  on  its  merits,  but  the 
court  will  decide  on  the  questions  of  law,  presented  by  the  bills  of 
exception  in  tho  record. 

A  sheriff  cannot  be  called  as  witness,  to  prove  what  proceedings  took  place, 
at  a  certain  sale  made  by  him,  when  the  return  made  on  the  execution  is 
silent,  or  stated  tliat  the  execution  had  been  stayed,  by  order  of  the 
District  Court. 

Parole  evidence  is  inadmissible,  to  supply  defects  in  the  sheriff^s  return  of 
proceedings  under  an  execution,  or  where  it  contradicts  the  official  return 
of  the  officer. 

The  plaintiffi  sue  as  the  heirs  and  legal  representatives  of 
Esther  McD.  Kimball,  to  recover  a  slave  named  Peter,  worth 
eight  hundred  dollars,  who  they  allege,  is  illegally  in  the 
possession  of  the  defendant's  ancestor.  This  suit  was  filed  the 
ISth  May,  1826,  and  on  the  20th,  in  pursuance  of  the  prayer 
of  the  petition,  the  negro  was  sequestered.  The  plaintiffi  set 
up  title  to  the  slave  in  contest. 

The  defendant  pleaded  a  general  denial,  and  excepted  to 
answering  the  petition,  because  a  copy  in  the  French 
language  was  not  served  on  him ;  on  the  merits,  he  says  ho 
purchased  the  slave  in  question,  of  one  John  Bands,  in  1815, 
by  an  act  under  private  signature,  which  is  annexed ;  and 
that  Sands  purchased  him  at  sheriff's  sale,  the  1 1th  ci  July, 
1814,  as  appears  by  the  deputy  sheriff's  bill  6f  sale,  of  thai 
date :  He  pleads  the  prescription  of  ten  years,  and  cals  John 
Bands,  his  vendor,  in  warranty,  and  in  the  event  of  eviction, 
he  prays  judgment  against  his  warrantor,  for  the  value  of  the 
slave,  and  costs. 

Bands  answered  to  the  call  in  warranty.  He  states  he 
purchased  the  slave  Peter,  at  sheriff's  sale,  for  the  parish  of 
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Wnmv  Dmt.  Eaflt  Baton  Rouge,  when  a  boy  of  about  thirteen  years  of  age ; 
^gvtt,  183*.  that  Lopez  proposed  to  take  him,  for  the  price  at  which 
KIMBALL'S  Bxims  he  was  bid  off,  and  be  substituted  to  him  as  the  purchaser,  to 
LopM'8  Mia*.  '^^^^^  he  consented,  and  the  defendant  took  possessioD,  and 
has  continued  to  possess  said  slave  ever  since ;  that  shortly 
after  the  inception  of  this  suit,  he  was  induced,  at  the  instance 
of  Mr.  Lopez,  to  sign  an  act  of  sale  of  Peter  to  him,  and  that 
the  latter  stated  at  the  time,  he  had  no  intention  or  wish 
to  render  him  liable,  in  consequence  of  signing  it,  but  wanted 
it,  and  bad  it  dated  back  to  the  25th  February,  18S5,  to 
enable  him  to  resist  this  suit;  that  since  this  transaction 
Lopez  has  died,  but  his  heirs  and  representatives  are  well 
acquainted  with  the  facts,  and  this  effort  by  them  to  call  him 
in  warranty,  is  illegal  and  fraudulent;  that  the  plaintiflb 
have  no  right  to  recover,  as  the  slave  was  legally  sold,  and 
purchased  in  good  faith,  by  this  respondent,  in  the  manner  he 
has  alleged. 

The  testimony  shows,  that  Esther  McD.  Kimball  was  the 
wife  of  Wm.  Williams,  that  in  1809  she  and  her  brother 
Benjamin  Kimball,  signed  an  obligation  to  pay  one  David  B. 
Stewart,  four  hundred  and  thirty^six  dollars ;  that  after  the 
death  of  Williams,  his  wife  married  John  Cammack.  In 
1814,  judgment  was  obtained  on  the  above  obligation, 
against  the  estate  of  B.  Kimball  and  Esther  McD.  Cammack, 
after  her  second  marriage.  The  negro  Peter,  then  a  boy,  was 
given  up  to  Cammack  and  wife,  sold  under  execution  to 
satisfy  the  judgment  of  Stewart,  and  purchased  by  John 
Sands,  the  warrantor. 

KeUffi  a  witness  for  plaintiff,  states  that  he  knows  the  negro 
Peter,  and  that  he  was  born  the  property  of  William  Willianw, 
the  first  husband  of  Esther  McD.  Kimball,  the  mother 
of  plaintiflk  His  mother's  name  was  Sucky,  and  was  derived 
from  the  estate  of  Frederick  Kimball,  as  part  of  William 
Williams's  wife's  estate,  which  she  inherited  from  her  father. 
Daratiiy  WdU  knew  the  slave  Peter,  from  his  birth  until 
1812.  He  was  the  property  of  Mrs.  Williams,  the  mother  of 
plaintiffs.  She  received  his  mother  from  her  father's 
estate. 
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The  defendant  oflered  in  evidence,  the  sheriff's  deed  of  the  Wsstibit  Dut. 
sale  of  Peter»  to  John  Sands,  which  was  objected  to  by  the   •^'^^^  '^^' 
fdaintifls'  coansel,  on  the  ground,  that  it  did  not  appear  to  be  xiMBAu'iuums 
returned  and  recorded  in  the  clerk's  office,  and  because  the   xopn*s 'niBo. 
judgment  and  execution,  in  virtue  of  which  the  sale  was 
made,  had  not  been  previously  shown  by  him;  the  court 
admitted  the  document  in  evidence  as  sufficient,  upon  which 
to  found  the  plea  of  prescription.     The  plaintiffs'  counsel 
took  his  bill  of  exceptions  to  the  opinion  of  the  court. 

The  defendant,  after  the  other  evidence  had  been  produced,  . 
and  the  testimony  gone  through  on  both  sides,  offered  the 
record  of  the  judgment  and  execution  of  Stewart  o«.  Kimball 
et  als.,  under  which  the  slave  in  contest  was  sold,  which  was 
objected  and  excepted  to  by  the  plaintiib'  counsel,  as  coming 
too  late,  but  was  admitted. 

The  district  judge  considered  the  plaintiffs  faUed  to  make 
out  their  case,  and  gave  judgment  for  the  defendants,  from 
which,  after  an  unsuccessful  mcttion  for  a  new  trial,  the 
plaintiffs  appealed. 

Twrnetf  for  the  plaintiffs. 

A.  4-  Jl.  JV*.  Ogdenj  for  the  defendants. 

SuUard,  /.,  delivered  the  opinion  of  the  court. 

The  plainti£b  sue  to  recover  a  slave,  which  they  claim  as  eoiJ^^J^^^S 
the  property  of  their  ancestors,  in  the  possession  of  the  defend-  fumidi  m  eertifi- 
ants.  The  defendants  plead  title  derived  from  one  Sands,  ^^  or  e^t 
who  was  cited  in  warranty,  and  whose  title  exhibited  is  a  ^^^l  ^d^ 
sheriff's  deed,  and  the  defendants  further  rely  on  prescription.  <»  vi>i<^  .the 

The  transcript  of  the  record  does  not  furnish  us  a  certificate  nor  a  ftatemeiit 
either  by  the  judge  or  the  clerk,  that  it  contains  all  the  evi-  SLSS^iS^Su^ 
dence  on  which  the  cause  was  tried  in  the  court  below,  nor  mmcdoiiitiiije- 
a  statement  of  facts.  We  cannot,  therefore,  examine  the  eouitvUideeide 
case  on  its  merits,  but  confine  our  attention  to  the  questions  ^i^^  pmntod 
of  law,  presented  on  the  bill  of  exceptions  in  the  record.  Sco«Son"i  the 

In  the  progress  of  the  trial,  it  appears  that  T.  C.  Stannard,  reeord. 
was  examined  as  a  witness  to  prove,  what  proceedings  took  not  be  cidiedM 
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WwnnurDnT.  place  in  execution  of  a  fieri  facUu^  by  rirtue  of  which  the 
•^"^y^'  '"**  dave  in  question  wae  sold.  He  had  acted  as  depnty  sheriff, 
xooAu'i  nns  and  the  return  on  the  execution  was  silent  as  to  the  sale,  and 
ums'k  niM.  indeed,  stated  that  the  execution  had  been  stayed  by  order  of 
iritness  to  prote  the  District  Court.  His  testimony  was  objected  tc,  and  a 
bgi  taSk.  place  biU  of  exceptions  taken  to  its  admission  by  the  court  The 
JJJ5^*^"i?jJ*  court  was  clearly  in  error.  The  testimony  went  directly  to 
whea  the  return  contradict  the  official  returns  of  the  officer,  and  to  supiAy  a 
eeotioa  u  nient,  defect  in  the  proceedings  which  can  only  be  done  by  record 
nera!^^^^  evidence.  Parole  evidence  is,  in  our  opinion  inadmissiUe  to 
^?  c!f^^D^^  supply  so  important  a  link  in  the  chain  of  titles,  as  the 
tiiet  Cooit.        adjudication  of  the  property  by  the  sheriff. 

Parole  evi- 
denee    U  inad- 

3*"^  drfiSta"m  ^^  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
Se  iherifri  re-  judgment  of  the  District  Court  be  annulled  and  reversed, 
inga  ^n^toTaa  that  the  case  be  remanded  for  a  new  trial,  with  directions  to 
vbB^?eontni^  the  district  judge,  not  to  admit  parole  evidence  to  contradict 
dieu  the  oAeiai  the  retum  of  the  sheriff  nor  to  prove  the  adjudication  of  the 

property,  and  that  the  defendants  pay  the  costs  of  the  appeal. 


FOHD  V8.  HOBTOir. 

ArriAL   FKOM   THB  COURT  OF  THE   TBIftD  JUDICIAL   DISTEICT,    TUB   JUOGI 

THBKSOV  FEKfllOING. 

Where  the  record  is  not  filed  in  the  Supreme  Court,  on  the  retum  day 
thereof^  and  no  application  ia  made  to  the  court  for  leave  to  file  it  aflor 
that  day,  the  appeal  will  be  diamiaaed  on  motion. 

In  this  case,  the  appeal  was  granted  on  the  27th 
November,  18S8»  returnable  to  die  Supreme  Court,  at  Baton 
Rouge,  the  first  Monday  in  August,  1834.  The  first 
Monday  was  the*  third  d^y  of  the  month,  and  the  appeal 
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record  was  not  filed,  until  the  ninth  day  of  the  month.  WimmvDiiT. 
The  appeal  was  taken  by  the  defendai^t  and  appellant.  .Augutt,t%sk. 

POITD 

Jlndrewtf  for  the  plaintiff  and  appellee,  moved  to  dismiss  the      hostoh. 
appeal  on  the  following  grounds : 

1.  That  the  record  was  not  filed  on  the  return  day 
thereof. 

8.  The  transcript  of  the.  record,  was  filed  with  the  clerk 
after  the  return  day,  without  leave  of  the  court,  or  showing 
cause  why  it  was  not  sent  up  in  time. 

3.  It  appears  from  the  sheriff's  return,  that  a  copy  of  a  copy 
of  the  petition  of  appeal,  was  served  on  the  appellee. 

4.  And  should  this  motion  be  overruled,  the  appellee 
denies  that  there  is  error  to  the  injury  of  the  appellant ;  and 
further  says,  that  the  appeal  is  frivolous,  and  taken  for  delay ; 
wherefore  he  pmys  the  affirmance  of  the  judgment  below, 
with  ten  per  cent  damages,  and  costs. 

Samders,  cmUra. 

Maihewij  /.,  delivered  the  opinion  of  the  court.  * 

In  this  case  the  appellee  moves  to  dismiss  the  appeal,  on  Where  Uie  re- 
the  grounds,  that  the  transcript  of  the  record  of  proceedings  JJ*iJf  gIJiSS!S 
was  not  filed  in  the  Supreme  Court,  on  the  day  of  the  return  ^^^****^-,.?^,^ 
of  the  appeal,  as  required  by  the  587th  article  of  the  Code  of  of,  mdiM  ippii- 
Practice  and  that  no  application  was  made  to  the  court,  for  S^^J^^i^lrfor 
leave  to  file  it  after  that  day,  as  prescribed  by  law.  >^  rtL  **»  ** 

These  we  bdieve  to  be  good  grounds,  in  support  of  the  the  appeU  Jin 
moUon  to  dismiss.  IlS'"^  "* 

It  is,  therefore,  ordered,  that  the  appeal  in  this  case  be 

dismissed. 

%3 
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WMisurDnnr. 

Jb^ut,  1834. 

■     J  LI' 

JjOnZ  XT  AU, 

Tiff. 

BBBOnU 


lOVBZ  HT  iXS.  «tf.   BBBOBX. 

OOVRT  OV  TVS  THlftD  ItrMCIAI,  DtrrftlOT,   THX  iVt>«V 
TBBftXOF  nBBXDIIIO. 


When  the  defendant  eaffen  jadgmeni  by  default,  to  be  taken  againit  hiai« 

it  if  a  pnsnaipiiaBttliat  bjr  hiafiteoei  ha  acknowledgw  the  joetice  of  the 

PlAiiili&'  demands 

Where  the  defendant  doee  not  deny  the  pluntiflV  debt,  but  lete  Judgment 
go  by  defimlt,  thSi  fact  will  be  eonaidered  aa  a  corroborating  oiieumatunoe, 
which  taken  wflli  the  leatimony  of  one  witne«,  ia  luflieient  proof  of  the 
denaad,  to  make  each  judgment  flnal. 

The  ominion  of  the  defendant,  to  deny  the  plaintiffs'  capacity  to  sue, 
waives  the  right  to  do  so,  and  dispenses  him  from  the  necessity  of 
proving  it,  even  when  the  demand  is  denied.  The  same  consequence 
ahould  follow,  when  there  is  a  legal  presumption  of  its  justice  being 
conlbsaed. 

The  defendant's  acknowledgment,  and  promise  to  pay  his  note,  before  and 
after  the  lapw  of^Sve  years  from  the  time  it  became  due,  and  before  suit  ia 
brought,  will  take  the  case  out  of  prescription,  when  the  action  would 
otherwise  be  barred. 

This  i»  an  acUoii  oq  i^  promiivory  noAet  oxacuied  faf 
iJregorio  B^gd,  to  tiie  aneeBtor  of  tb9  plaintift»  the  2Sd 
AugUAty  182$,  for  five  hundred  «nd  thirteen  doUaiB,  fiayable 
one  year  aft^  date,  with  infcereit,  at  the  rate  of  ten  per  eent 
pev  9/»mmf  fion  the  time  it  beeame  due,  until  paid.  The 
suit  was  filed  December  2l8t,  1833,  and  citation  eenred  the 
third  day  thereafter. 

The  plaintijSi  sue,  as  the  widow  and  heirs  of  the  obligee  of 
the  note,  and  pray  judgment  for  the  amount  thexec^  with 
interest. 

Judgment  by  default  was  rendered  against  the  defendant 
on  the  7th  January,  1834,  and  made  final,  after  producing 
satisfiictory  proof  of  the  demand,  on  the  17th  of  the  same 
month,  and  signed  on  the  19th  February  following,  without 
any  appearance  of  the  defendant 
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The  plaiatiffi  called  ft  siDgle  witnow  to  pro^e  duir  demmid^  wwrmrnsBP. 
who  testified,  that  he  presented  the  note  repeatedly  to  the  "^J^^*  ^^^ 
defendant  ffx  payment,  who  always  promised  to  pay  it ;  that  lonx  n  au 
tiie  first  time  he  presented  it,  was  in  l^M,  and  at  other  thneS)         ^ 
every  year  thereafter. 

On  the  ISth  June,  1834,  the  defendant  obtained  an  order 
of  appeal,  to  this  term  of  the  court  (August,  1834). 


Lawnaee  4*  Wialtkmp  fix  the  defmdant  and  appellant^ 
urged  the  following  points;,  in  support  erf  the  case  od  tlie 
appeal: 

1.  Then  is  no  proo^  that  the  pkunlifib  possess  the 
chajracter  in  which  they  sue.  They  sue  as  the  bsini 
and  legal  representatires  of  Lopez,  which  they  spedudly  set 
out  and  allege,  and  it  is  not  seen  why  they  dkMild  not  be  held 
to.  as  strict  proof  of  it^  as  if  the  defendant  had  denied  it 
specially. 

2.  The  Code  of  Practice  requires,  that  to  be  entitled  to  a 
judgmei^  by  defiuilt,  the  plaintiff  must  prove  his  demand, 
which  is  required  in  oB  eata.     Code  of  PraeHce,  312. 

3.  The  execution  of  the  note  is  not  legally  prove<i^ 
according  to  the  phraseol<^  of  the  article  of  the  Code  of 
Practice  referred  to.  When  the  law  prescribes  a  particular 
node  of  judicially  investigating  a  fact,  the  judge  is  not 
at  liberty  to  adopt  a  difieient  course,  and  if  he  does,  the  fact 
wfll  not  be  considered  as  proved.     Code  ofPractke^  325. 

4.  The  acknowledgment  of  the  note,  and  promise  to  pay  it, 
are  not  sufiiciently  proved.  They  should  have  beoi,  either 
in  writing,  or  have  been  evidenced  by  the  testimony  of  one 
witness  at  least,  with  corroborating  circumstances. 

5.  A  contract  for  the  payment  of  a  sum  exceeding  five 
hundred  dollars,  must  be  proved  by  the  testimony  of  one 
endibU  vritnea^  and  other  corroborating  ebrcmnstancee.  PoMer 
admits,  that  a  verbal  promise  to  pay,  when  the  debt  exceeds 
one  hundred  livres,  is  inadmissible,  according  to  the  ordinance 
of  1667,  which  requires  such  a  promise  to  be  in  writing. 
jPotUeroii06l^ationf,JVb.6fiO.  La.  Code,  8257.  bMoBiiin, 
Jf.S.4S7.    S  La.  Rq^orte,  ZISL    5JMci.266.     6Atd5S5. 
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Watxmur  onv.     6.  The  elaiod  W9B  banred  by  the  pieacriplion  otfioe  years, 

Mncftvr  Au§.      7.  The  acknowledgniMit,  and  pnmiise  to  pay,  not  being 
k      proved,  as  shown  in  the  preceding  points^  there  is  no  eTidenoe 
to  repel  the  |dea  of  prescription. 

JZ«  ^  .d.  JV*.  Ogien,  for  the  appellees. 

1.  The  plea  of  (vescription  cannot  prevail.  It  was  not 
pleaded  regularly  and  at  the  proper  time,  and  the  court 
cannot  now  consider  it    La.  Code^  3486,  3616. 

2.  The  plaintiffii  were  not  bound,  to  prove  the  capacity  in 
which  they  sued,  as  it  was  not  denied.  The  rule  is  well 
estaUiahed,  that  where  a  party  sues  in  a  representative  capa- 
dty,  keitnot  required  to  prove  that  he  possesses  that  capacity, 
unless  it  is  tpeekiUy  denied. 

S.  The  law  declares,  that  a  judgment  by  de&ult,  is  a  tacit 
joinder  of  issue  and  a  tacit  confession  by  the  defendant, 
of  the  justice  of  the  plaintiff's  demand;  the  reasonis  therefore 
much  stronger,  in  not  requiring  proof  of  the  representative 
capacity  of  the  plaintifl^  in  this  case,  than  when  there  is  a 
general  denial.     Code  of  Praetket  360. 

4  The  objection,  that  the  execution  of  the  note  was  not 
proved,  in  pursuance  of  the  article  32Js  of  the  Code  of 
Practice,  has  no  force.  That  article  relates  to  a  case,  when 
the  defendant  has  denied  his  signature. 

5.  There  is  no  law,  requiring  the  acknowledgment  of  the 
maker  of  the  note  to  pay  it,  to  be  made  in  writing,  or  proved 
by  the  testimony  of  two  witnesses,  or  of  one  with  corrobora- 
ting circumstances. 

6.  In  this  case  the  acknowledgment  by  the  defendant,  that 
he  executed,  and  would  pay  the  note,  was  made  before  the 
prescription  was  complete,  and  is  different  from  that  made 
after  the  debt  had  been  extinguished  by  prescription,  in 
which  case  it  would  only  be  evidence  of  a  new  ccmtract 

Jlforltn,  J.f  delivered  the  opinion  of  the  court 

The  defendant  who  is  sued  on  a  promissory  note,  suffered 
judgment  by  de&ult  to  be  taken,  and  on  its  being  made  final 
he  appealed. 
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He  now  claims  the  reversal  of  the  jiidgment,  on  the  ground  WsmnxthBT. 
that  the  debt  was  proved  by  one  witness  only,  without  any  Ay"*<»  ^^^^ 
torroborating  circiunstances ;  that  the  plaintiffs,  who  sue  as  ">"■  «»  -^^ 
the  representatives  of  the  original  obligee  and  payee  of  the       uwmawiL, 
note,  have  not  proved  their  representative  capacity;  and 
finally,  he  relies  on  the  plea  of  prescription  filed  in  this 
court. 

The  pretensions  of  the  defendant  are  resisted  on  the  ground, 
that  he  had  not  denied  the  debt,  and  that  this  fact  was  a  cor* 
roboradng  circumstance  of  suflicient  weight,  to  authorise  the 
judgment  by  default  to  be  made  final  on  the  testimony  of  a 
single  witness.    That  the  capacity  of  the  plaintiffs  had  no  £^JJ^  ^£^ 
need  to  be  proven,  as  it  was  not  sufficiently  denied ;  and  that,  judRment  by  de- 
although  the  suit  was  brought  more  than  five  years  after  the  against  him,  ul* 
note  became  due,  prescription  cannot  be  opposed  as  a  bar  to  a  5,^f"S?'^'*2! 
recovery,  because  there  is  evidence  of  repeated  acknowledg-  lence    he    ap- 
ments  and  promises  to  pay.     These  promises  to  pay,  it  is  j^^lL  ^  the 
urged,  are  sufficiently  proved  by  the  testimony  of  one  witness,  ^J^^**     ^^ 
because  the  possession  of  the  note  by  the  plaintifls  is  a  cor-    Whenstiiede- 
Toborating  circumstance,  as  it  raises  a  strong  presumption  of  d^^Ue  ^'^^- 
its  being  unpaid.  gj .  f «^*.  }^ 

^        '  lets  jadgment  eo 

The  Code  of  Practice,  article  360,  provides,  that  when  the  hy  defiuit,  tfis 
defendant  suffers  judgment  by  default  to  be  taken  against  him,  coDsidmd  m 
it  is  a  presumption  of  his  having,  by  his  silence,  acknowledged  Jip^JJ^SScf* 
the  justice  of  the  plaintifis  demand.  It  is  true,  that  in  the  ^ditakenwi^ 
same  article,  the  legislator  interprets  this  silence  as  evidence  one  witnea  it 
of  the  defendant  having  jovfied  Usue  with  the  plaintiff,  i.  e.  S?^  ^eSS^ 
denied  his  allegations.  This  discrepancy  does  not,  however,  Jo  nuke  neh 
prevent  the  declaration,  that  by  suffering  judgment  to  be  tSs  omiiaioii 
taken  by  default,  from  raising  the  presumption  of  an  acknow-  to  tof^^p]i!£ 
ledgment  of  the  demand.  This  declaration,  the  legislature  **^»*  SSS^hc 
had  the  power  to  make.  They  have  made  it.  It  is  not  the  right  to  do  so^ 
duty  or  business  of  this  court,  to  deprive  it  of  its  effect,  and  to  him  ftom^ne^ 
avoidconsidering  what  the  legislature  has  pronounced  to  be  a  Jf^^j/^  |^ 
presumption  of  the  acknowledgment  of  the  iustice  of  a  when  the  de- 
demand,  as  a  legal  corroboratmg  cu-cumstance,  which  The  suae  eon- 
strengthens  the  proof  of  it  by  one  witness ;  especially  when  J^Jw  **  "^Scn 
we  reflect,  that  under  the  former  Code,  the  mere  suffering  there  is  a  i^ 
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WsfnurDopn  judgment  to  be  taken  by  defiBnalt^  wi%  in  «  cue  like  the 

*^'^y*^'  **^'   present,  ccnnplete  proof  rf  the  debt 

uom  If  the  onusskni  ot  the  defendant  to  deny  theplaiatiff'e  capa- 

LAireinAxs.   city  to  8ue,waiTe8  the  right  to  doso^anddupenses  him  from  the 
premimption  of  neceflrity  of  pioving  it  when  the  debtie  denied ;  the  same  eon* 
eoiiesac^.    '"^  floquence  ought  to  follow,  when  there  is  a  legal  preeuflqpti^ 
da^t^*"  ack^wl  of  ite  J«8^ce  being  confessed, 
ledginent    and     The  possession  of  the  note  by  the  plaintifiL  afibrd  iimie 

Eronuse  to  tnj  «^  »  * 

ia  note  before  presumpuon  that  It  is  Still  unpaid.    The  forbearance  to  Boe^ 

UpK  "of  j^  ii^y  v^U  ^  imputed  to  the  repeated  promisee  <rf  thedelEend* 
^^  iMbeeam^  ^^^  ^^  ^  ^  Corroborating  circumstance  of  the  eTidenoe  on 
due,  and  before  rococd,  that  the  proziises  were  made.  The  cause  may  well 
^m  "ti^^T^e  b^  presumed  from  the  effect. 

ease  out  of  nre- 

tl^a^ti^  would  ^^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
o^^se      be  judgment  of  the  District  Court  be  affirmed,  with  costs. 


8MTT8  VI.  XAXGK  Aini  JMBBXSWOm. 

4PPSAL   FROM  THE   COURT  Of  THB  THIRD   JUDICIAL  DISTRICT,  THK    JUDOB 

Of  THB   8BGOND  PREfllDINO. 

Whore  two  pttrchaflers  join  ia  tbo  porchate  of  &  boat,  its  load  and  cargo, 
and  one  acta  as  the  agent  of  the  other ;  when  aued  jointly  for  tha  pricoi 
the  one  who  authorised  the  other  to  axst  as  hia  agent,  cannot  call 
his  co-defendant  in  warranty. 

Purchasers  of  property,  from  a  person  having  Uie  ofpartiU  right  of 
disposing  of  it,  are  not  to  be  considered  as  trespassers. 

An  amendment,  correctiog  an  enor  in  the  petition,  by  deseribiag  certain 
timbers  in  a  house-frame,  to  be  popiar  instead  of  ifo^niU,  as  oriiguiaUy 
stated,  does  not  reguire  an  answer. 

The  plaintiff  alleges,  that  in  the  month  of  October,  18Sf» 
he  entrusted  one  Samuel  Berber,  in  Henderscm  county,  in  the 
state  of  Kentucky,  with  the  captaincy  and  agency  of  a  flat- 
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boat  and  her  load,  cmigisting  of  plank,  scantling  and  house-  Wnram  Dm. 
frames,  to  bring  to  New-Orleans ;  that  in  December,  when  the  "^^g^*  *^^ 
boat  and  load  arrived  at  Baton  Rouge,  Hilaire  Longuepe  and        nam 
Charles  Lange,  fraudulently  and  without  any  right  or  title,   tja»Ttm  au. 
took  possession  of  her,  and  converted  to  their  own  use, 
the  eaid  boat  and  her  loacKng,  w(Hth  the  sum  of  one  thousand 
four  hundred  dollars,  for  which   he  prays   judgment,  or 
the  restoration  of  the  boat  and  cargo^  and  tor  six  hundred 
deUars  in  damages  and  costs. 

The  defendants  separated  in  their  answers.  Lange  pleaded 
the  general  issue;  specially  denying  ail  fraud,  or  that  he 
is  bound  either  personally  or  in  soKdo^  with  said  Longuepe, 
fm  the  restitutiim  of  said  boat,  lumber,  and  house-frame,  or 
the  payment  of  any  sum  of  money  therefor.  He  further 
states,  he  purchased  from  Hilaire  Longuepe,  one-half  of  said 
boat  and  lumber,  and  part  of  a  house-frame,  different  from 
that  described  in  the  petition,  for  which  he  paid  six  hundred 
ddlars;  that  Longuepe  showed  him  a  receipt,  by  which 
it  appeared,  he  had  paideight  hundred  dollars  for  the  boatand 
its  cargo,  from  which  he  appeared  to  be  the  rightful  owner.  He 
prays  judgment  in  warranty,  against  Longuepe,  for  the  same 
amount  that  may  be  obtained  against  him,  in  case  it  is  made 
to  appear,  thatthesaidboat  and  its  contents,  were  the  property 
of  theplaintifl^  ftc;  and  fm:  three  hundred  dollars  in  damages. 

The  plaintiff  had  leave  to  amend  his  petition,  by  alleging, 
that  the  houaestUs  stated  therein  to  be  of  walnut,  were  in 
fiict  made  of  poplar. 

LoiigtM|pe  pleaded  a  general  denial-;  and  that  he  purchased 
the  boat  and  lumber,  as  the  agent  of  Charles  Lange,  his 
eo^lefendant,  from  a  person,  purporting  to  be  the  commander 
of  the  boat,  whom  he  believed  to  be  the  btmafiie  owner ;  but 
that  he  never  took  possession  of  any  part  of  the  property, 
which  was  taken  by  his  co-defen^nt;  He  prays  for  a 
separate  trial. 

Certain  interrogatories  were  propounded  by  the  plaintiff,  in 
a  supplemental  petition,  to  be  answered  by  the  defendants  in 
open  court,  at  a  time  to  be  fixed.  Longuepe,  one  of  the 
defendants,  moved  to  have  them  struck  out,  on  the  ground, 
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Wvnur  0iflT.  that  he  had  severed  frooi  hie  co-defendant  in  hie  trial ;  that 
•^"^y*^'  *^^-    hie  defence  is  advene  to  that  of  his  co-defendant,  &c.  The 

wom  motion  was  overruled,  and  a  trill  of  exceptions  taken. 
Lu»>R  A».  I^^»^  answered  the  interrogatories,  and  declared  that  he 
bought  the  half  of  the  flat-boat  and  lumber,  &c.,  from 
L(»iguepe,  his  co-defendant,  who  showed  a  receipt,  by  which 
it  ajqpeared  he  gave  eight  hundred  dollars,-  for  the  boat 
and  her  loading.  After  taking  out  part  of  the  contents  of  the 
boat,  he  gave  Longuepe  six  hundred  dollars  for  the  balance. 
He  denied  that  Longuepe  acted  as  his  agent. 

Longuepe^  in  answer  to  the  interrogatories,  stated  that 
he  purchased  the  boat  and  contents,  as  the  agent  of  Lange, 
for  two  hundred  dollars.  That  the  person  from  whom 
he  bought,  after  stating  his  reasons,  and  on  giving  a  bill 
of  sale,  stated  in  it|^  that  the  price  was  eight  hundred 
dollars,  &c. 

Mr.  JaneSf  a  witness  for  plaintifl^  states  that  he  assisted  in 
procuring  the  lumber  and  house^frame  in  question,  and  thai 
he  has  since  seen  the  same  house-frame,  and  about  fourteen 
or  fii^en  thousand  feet  of  the  boards  and  scantling,  in  the 
lumber-yard  of  Lange ;  as  a  carpenter,  the  witness  estimates 
the  house-frame,  and  what  plank,  scantling  and  materials  he 
has  seen  in  possession  of  the  defendant,  as  worth  seven  or 
eight  hundr^  dollars,  not  including  the  fourteen  or  fifteai 
thousand  feet  of  lumber,  &c.,  which  is  worth  about  three 
hundred  doUars. 

The  cause,  on  this  evidence^  with  that  of  several  witneasesy 
substantially  corrobomting  it,  was  submitted  to  a  jury,  who 
returned  a  verdict  of  one  thousand  one  hundred  dollars  f<tf  the 
plaintifl^  against  Lange,  and  in  favor  of  Longuepe,  upon 
which  judgment  was  rendered.  The  defendant's  counsel 
moved  for  a  new  trial,  on  several  grounds,  which  was 
overruled,  and  Lange  appealed. 

JL  4*  j3.  JV*.  Ogden,  for  the  plaintiff. 

1.  The  verdict,  and  judgment  thereon,  is  fully  supported 
by  the  law,  and  the  evidence  of  the  case.  Whether  Lange 
knew  at  the  time  or  not,  that  he  was  purchasing  the  property 
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of  another,  he  was  bound  to  return  it,  or  its  value,  to  the  real  Wmmr  Dim'. 

Augtui^  1834. 


owner,  when  he  appeared  and  claimed  it     Story  an 

page  70  and  79.    2  Ketifs  Cam.  262.    Baean's  JlbridgmaU  Ht. 

MerchandUe.    4  Martin,  JVl  S.  288.    3  La.  Reports,  282. 

2.  The  evidence  showiug  that  Lange  had  taken  all  the 
property,  and  converted  it  to  his  own  use,  he  is  certainly  liaUe 
for  the  value  of  it;  the  plaintiff  having  in  his  petition, 
demanded  a  judgment  against  each  defendant,  for  the  whole 
amount. 


SP3TTS 


IMSBAtT  Aim, 


TVmer,  for  the  appellant*  The  defendant  Lange  seelcs  a 
reversal  of  the  judgment  against  bim^  on  the  following 
grounds; 

He  assigns  as  error,  apparent  on  the  face  of  the  record^  that 
ihere  was  not  a  canteitatio  UtiSy  to  the  amended  petition. 
4  La.  Repartiy  13. 

2.  The  verdict  does  not  respond  to  the  plaintiff's  demand, 
Of  to  the  issue  between  the  parties,  that  bdbsg  in  the  altenuu- 
tive  for  the  property  or  its  price ;  the  verdict  is  therefore, 
contradictory,  inconsistent  and  illegal. 

3.  If  at  all  liable,  Lange  was  only  jointly  bound  with  hk 
co-defendant.  He  had  sold  the  house-fram^  and  is  only 
bound  for  the  pace  be  received  for  it. 

4.  But  Laoge  was  the  true  owner  of  the  property ;  be  had 
purchased  it  fairly,  and  for  a  valuable  considetation,  without 
notice  of  the  plaintiff's  title,  and  in  due  course  of  trade. 
8  JIToitm.  JV*.  iSr.  368. 

5.  He  committed  no  fraud  or  trespass,  was  nei  liable  for 
damages,  and  is  at  all  eventie^  entitled  to  be  reimbursed  for 
the  money  he  paid  for  the  property :  He  therefore  insists  on  a 
reversal  of  the  judgment,  and  one  rendered  in  his  fovor, 
or  that  the  eanse  be  remanded. 


MarHny  /.,  delivered  the  opinion  of  the  court. 

This  action  is  brought  to  recover  from  the  defendants,  m 
«o2t(fo>  a  flat-boat  and  iu  loadings  or  a  sum  of  one  thousand 
four  hundred  dollars  as  its  alleged  value. 

24 
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WIIITBB3I  Din*.  The  defendant  pleaded  the  general  ianie,  and  averred  he 
Aug-Mi,  1834,  ijad  purchased  from  his  co-defendant,  one  undivided  half  of  a 
trom  flat-boat,  with  a  quantity  of  lumber  and  timber,  and  particu- 
Luro»r  AXfl.  ^^^y  P^^^  ^'  ^  house  frame,  and  that  the  latter  had  appropri- 
ated to  his  own  use,  such  part  ot  the  timber  and  lumber  as 
he  wanted,  and  for  the  remainder,  which  came  into  his 
(Lange's)  possession,  he  paid  six  hundred  dollars  to  his 
co-defendant,  whom  he  called  in  warranty. 

Longuepe  (the  other  defendant)  pleaded  the  general  issue, 
and  specially  denied  having  taken  possession  of  the  boat  or 
its  loading.  He  admitted,  that  as  agent  of  his  co-defendant, 
he  had  purchased  a  quantity  of  lumber  and  timber  on  board 
of  a  flat-boat,  from  a  person  who  called  himself  (and  whom 
he  beUeved  to  be)  the  real  owner.  He  averred  that- his 
co-defendant  took  possession  of  the  lumber  and  timber. 

The  plaintif!^  with  leave,  amended  his  petition,  by  stating 
that  the  sill  of  the  house-frame,  was  of  poplar,  and  not  of 
walnut,  as  had  been  erroneously  stated.  To  this  amendment, 
J^  neither  of  the  defendants  filed  an  answer. 

The  plaintifi*  next  filed  a  supplemental  petition,  prayidg 
that  the  defendants  might  answer  several  interrogatories 
annexed  thereto. 

Longuepe  objected  that  a  motion  he  had  made  for  a 
separate  trial  was  still  pending,  and  Lange's  answer  must  be 
taken  in  his  own  favor,  on  the  demand  in  warranty.  That 
the  interrogatories  did  not  correspond  to  the  allegations  in 
the  petition,  and  they  were  not  filed  until  after  the  defend- 
ants had  answered  the  petition.  Ten  days  at  least  should 
have  been  allowed  them  to  answer  in. 

The  defendants  were  ruled  to  answer  the  interrogatories, 
on  the  following  day,  and  the  defendant  Longuepe  excepted. 

Lange,  in  answering,  averred  the  truth  of  his  statements 
in  his  answer  to  the  petition,  denied  that  his  co-defendant  was 
his  agent  in  the  purchase,  and  averred  that  he  did  not  know 
any  thing  but  the  payment  of  six  hundred  dollars. 

Longuepe  answered  he  was  his  co-defendant's  agent  in 
the  purchase,  and  was  especially  authorised  by  him  for  that 
purpose.    That  two  hundred  dollars  only,  were  paid  to  the 
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ostensible  owner,  for  the  boat  and  loading,  which  sum  was  WnrsBif  Dm. 
paid  by  him,  in  the  presence  of  the  boat's  crew.     That  his  *^i^»  '^^i. 
co-defendant  desired  the  price  to  be  stated  at  five  hundred        Bvom 
dollars,  but  the  vendor  put  it  down  at  eight  hundred  dollars.     lav«s  bt  au. 

The  bill  of  sale  was  in  the  following  words :  *'  Baton 
Rouge,  Dec.  4, 1832.  This  will  certify  that  I  have  sold  a 
flat-boat  loaded  with  lumber  to  Hilaire  Longuepe,  for  the  sum 
of  f  800,  with  all  the  articles  thereto  belonging." 

The  subscribing  witness  testified,  that  Lange  was  not 
present  at  the  signing  of  the  bill  of  sale. 

The  vendor  testified,  that,  as  the  agent  of  the  plaintiff,  he 
had  delivered  the  lumber  and  timber  claimed  in  the  peti- 
tion to  Barber,  in  Kentucky.  He  identified  a  large  portion  of 
it,  which  he,  being  a  carpenter,  estimated  at  one  thousand 
one  hundred  dollars. 

Monget  testified  he  heard  Lange  tell  his  co-defendant  to 
purchase  the  boat  and  loading  for  them,  and  to  pay  the  two 
hundred  dollars. 

Roulston,  a  hand  on  board,  deposed  that  the  boat  was  first, 
commanded  by  Barber,  but  afterwards  by  Jones  the  vendor. 

There  was  a  verdict  against  Lange  for  one  thousand  one 
hundred  dollars,  and  for  his  co-defendant 

Judgment  was  given  accordingly,  and  Lange  appealed, 
after  an  unsuccessful  effort  to  obtSiin  a  new  trial.  Where    two 

Our  attention  has  been  given  to  a  bill  of  exceptions  taken  ffTjlJ*SoTOl^ 
to  the  charge  of  the  judge  to  the  jury,  in  which  he  instructed  of  a  Umt^  its 
them  to  disregard  the  appellant's  claim  on  the  warranty,  and  cme  tSS^ 
expressing  his  opinion  that  co-trespassers  were  not  entitled  to  SS^fwhcnjuSd 
an  action  of  warranty,  which  is  confined  to  real  property ;  jomdj  for  the 
adding,  that  no  order  to  cite  in  warranty  had  been  given  or  who  authorised 
prayed  for  in  the  petition,  or  judgment  by  default  had  been  iShit^i^^iJlS 
taken.  »£j  "^^  •?- 

defendant        in 

It  does  not  appear  to  us  the  judge  erred,  although  we  are  wananij. 
not  able  to  see  the  applicability  to  the  present  case,  of  that  ppJ^Sn^^fi^^ 
part  which  relates  to  co-trespassers,  as  the  purchase  having  penoa  '  htmng 
been  made  from  a  person  having  the  apparent  right  of  dispos-  right  of'^ditpM^ 
ing  of  the  property  (purchased)  the  vendees  ought  not  to  be  S^'i^ridteiSI 
considered  as  trespassers.  ^  treipaMers. 
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WarrsMiDnT.      The amendmenC itatiiig the Bilb of  the hoose frame,  Cobe 
■^y^»  '*^-   not  of  walnut,  but  of  poplar  timber,  appears  to  ub  a  mere 
RBTSTOMM  BTAL.  coTrection  of  an  error  in  the  petition,  which  did  not  render 
TAEMfMOML   ^^  Bxmwet  tuKamsjj. 

An  amendment  On  the  merits,  nothing  appears  to  authorise  our  interfer- 
ror  in  Uie*p^  ouce  With  the  verdioL  It  does  not  appear  to  ue  proper  to 
fng'J^Ttiit  >M>tice  the  exceptions  of  Languepe,  on  h»  being  ruled  to 
fime?  ^  ^tel  answer  interrogatories  as  he  did  not  appeal. 

piar  instead   of 

ffiMdij   ^todj      I^  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
aoet  not  require  judgment  ot  the  Diitfki  Court  be  affirmed,  with  coats. 


RBT90IJD8,  BTBHS  k   CO.  V$.   TARBOBOVGH. 


IB  VOOftT  OV  TBB  TSIED  JVIUOtAI.  MfTaiOT,  TBS  /VMS 
or  VBS  BIOBTB  ntSSUtlNO. 


Where  partim  enter  into  an  obligation,  containing  a  penalty  of  seven 
thousand  doIlarSf  for  the  fkithful  payment  pf  a  ram  not  exceeding  five 
thooaand  doUan,  at  a  particnlar  tine,  on  failure  of  the  principal  to 
comply,  the  surety  will  only  be  boapd  for  the  principal  sum  stipulated  to 
be  paid,  and  not  the  penal^. 

The  penal  claose  in  the  obligation,  is  the  compensation  for  the  damages 
the  creditor  sustains,  by  the  non^exeeuium  of  the  principal  obligation. 

But  dftmtgef  due  for  the  ddunf  is  the  peifonoance  of  an  obligation  to  pay 
moneyi  ero  exiled  intemt. 

Conventional  interest,  whether  stipulated  in  eo  nomine^  or  in  the  shape  of  a 
yeaelty,  esanol  exceed  tmp^r  ^mL 

1b  ea  BBtioa  ts  reeofsr  damegts,  for  the  nea*pertoBaiiee  of  a  eentraet, 
^roef  of  paMiBg  the  yertj  tn  sMnd,  bj  a  speoiel  demand,  muet  be  made. 

Ib  bb  aotioa  to  recover  Hie  priBcipal  sum,  and  to  enAmw  the  perfimnaaeo 
of  the  priaiaiy  obligatieii  in  a  oantiaot,  the  oeomieaceqieBt  of  suit,  puts 
the  defendant  in  default,  in  relation  to  damages. 


OF  THE  STATE  OF  LOUISIANA.  189 


The  pbuntiflk  inslitute  sidt  on  an  obEgation,  signed  by  one  Wkstxm  Dm 
John  Boetwick,  as  principal,  and  Stephen  Yarborougfa,  as  ^^j^^  'W4- 
surety,  in  which  they  acknowledge  themselves  indebted  to  bstfousbtjju 
the  plaintiffs,  in  the  sum  of  seven  thousand  dollars,  conditioned    lUBmtovw. 
for  the  faithful  payment  of  five  thousand  dollars,  or  such  sum, 
not  exceeding  thai  amount,  as  the  defendant  Bostwick  may 
be  indebted  to  the  plaintiffi^  at  the  end  of  twelve  months,  in 
consequence  of  endorsements  or  advances  made,  and  credits 
given  to  him,  in  the  course  of  business. 

The  plaintifls  allege,  that  at  the  end  of  twelve  months, 
there  was  a  balance  due  to  them  from  Bostwick,  of  five 
thousand  six  hundred  and  eighty-six  dollars  eighty-five  cents, 
according  to  an  annexed  account ;  that  this  stim  has  been 
amicably  demanded  of  Bostwick,  and  of  Yarborongh,  who 
have  neglected  and  refused  to  pay  it,  by  reason  of  which  they 
are  liable  on  their  said  bond,  aikl  bound  to  pay  the  sum  of 
seven  thousand  dollars,  for  which  they  pray  judgment  tn 
soUdo  against  the  principal  and  surety;  or  for  the  sum  of 
five  thousand  six  hundred  and  eighty-six  dollars  and 
eigty-five  cents,  the  amount  due  on  said  account 

The  defendants  (deaded  a  general  denial;  and  the 
defendant  Yarborough  denied  that  he  had  been  notified,  of 
the  failure  of  Bostwick  to  perform  the  conditions  of  the  oUi-> 
gation  sued  on,  or  that  he  had  any  knowledge  of  such  failure 
or  refusal,  until  after  commencement  of  suit. 

The  district  judge,  considering  the  account  as  proved  on 
the  trial,  rendered  judgment  on  the  minutes,  for  nearly  the 
sum  claimed  in  the  iiccount,  amounting  to  five  thousand  six 
hundred  and  tw^ity  dollars  sixty-three  centcf,  with  interest, 
against  both  defendants. 

The  counsel  for  the  defendants  moved  for  a  new  trial,  on 
the  following  grounds : 

1.  Because  the  case  was  illegally  and  improperly  set  for 
trial, 

S.  The  court  erred  in  rejecting  the  applicaUon  for  a  trial 
by  jury. 

3.  The  judgment  is  contrary  to  law  and  evidence. 
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WwrrnxUm.      The  court  ordered  the  modoD  for  a  new  trial   to   be 

-^^y^  '»^   overruled ;  and  the  judgment  to  be  so  amended,  as  to  stand 

mMYmounnAJu  against  Tarborough  for  five  thousand  doUars,  with  interest 

TABBO1UI170B.   ^^^  <^ost8.    From  this  judgment,  so  far  as  it  relates  to 

^  Yarborough,  the  plaintift  appealed. 

In  his  answer  to  the  appeal,  YarixNrough  alleges  error,  <m 
the  ground  that  he  was  not  put  in  default,  and  consequently, 
no  legal  judgment  could  be  rendered  against  him,  and  for 
which  he  jM'ays  a  reversal. 

TVinier,  for  the  plaintifls,  contended  that  the  defendant 
could  not  have  the  judgment  reversed,  because  he  did  not 
appeal  from  it ;  /and  also  on  the  ground  of  having  lost  the 
opportunity  of  doing  so,  by  not  filing  his  answer  to  the  appeal, 
in  the  time  prescribed  by  law. 

3.  The  appellee  is  required  to  file  his  answer,  on  the  return 
day  of  the  appeal,  or  within  three  days  thereafter,  which  he 
failed  to  do.     Code  of^  PraeHee,  591,  896. 

3.  The  judgment  must  be  reversed,  because  the  obligation 
of  the  defendant,  binds  him  for  the  full  amount  of  the  penalty 
of  seven  thousand  dollars,  and  fw  any  amount  under  that 
sum,  which  the  plaintiffi  in  pursuance  of  their  agreement, 
had  advanced,  disbursed,  or  became  in  any  way  liable  for,  to 
Bostwick.  This  sum  is  proved  to  be  five  thousand  six 
hundred  and  ninety-five  dollars  seventy-four  cents,  exclusive 
of  one  hundred  and  forty-four  dollars  and  fifty  cents, 
commissions,  &c. 

4.  The  District.  Court  had  no  right  to  change  the 
judgment  against  the  plaintiffi,  and  in  favor  of  the  defendants, 
after  it  had  once  been  rendered.     Code  of  Practice^  517, 618. 

6.  The  defendant  is  not  entitled  to  notice  on  this  principle. 
A  person  not  a  party  to  a  bill,  cannot  complain  of 
the  want  of  notice,  unless  he  can  show  that  it  has  done  him 
a  prejudice,  Boifey  on  JBtlb,  185,  note  114.  CAiKy  on 
r,  204. 


SmmderSf  for  the  defendant 
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BuOatdj  J.y  delivered  the  opinion  of  the  court  Wwmur  Dm. 

Augtuty  1834. 

The  plaintiflb  sue  on  a  bond  signed  bv  John  Bostwick  as  ===== 
principal,  and  the  present  appellee,  Yarborough  as  security,  im. 

by  which  they  engage  to  pay  the  plaintiffs  seven  thousand  '^■"®*®^»«- 
dollars.  In  the  condition  of  the  bond,  it  is  recited  that, 
**  whereas  the  said  Reynolds,  Byrne  &  Co.,  have  agreed  to 
furnish  and  advance  sums  of  money  to  the  said  John  Best* 
wick,  and  to  endorse  notes  for  him,  and  to  accept  his  bills, 
&c.,  not  exceeding  five  thousand  dollars,  provided  that  the 
said  Bostwick  would  obtain  the  said  Stephen  Yarborough  to 
consent  and  agree  to  become  his  security,  jointly  and  several- 
ly with  him,  binding  themselves  to  secure  and  save  harmless^ 
the  said  Reynolds,  Byrne  &  Co.,  against  any  balance,  that 
at  the  end  of  twelve  months  may  be  due  to  them,  to  the 
extent  of  five  thousand  dollars."  The  parties  then  agree, 
that  if  at  the  expiration  of  the  year,  there  should  be  no 
balance  due,  or  if  Bostwick  shall  pay  any  such  balance  or 
release  the  plaintifis  from  their  liabilities,  then  the  obligation 
to  be  void ;  else  to  remain  in  full  force  and  virtue. 

The  plaintiffs  allege,  that  at  the  expiration  of  the  year, 
there  was  a  balance  due  them  by  Bostwick  of  five  thousand 
six  hundred  eighty-six  dollars  and  eighty-five  cents,  and  they 
pray  a  judgment  m  ioUdo^  either  for  the  penal  sum  of  seven 
thousand  dollars,  or  the  aforesaid  balance  in  the  alternative. 

Judgment  was  rendered  against  Bostwick  for  the  whole 
balance  due,  with  interest  and  costs.  The  parties  appear  to 
suppose,  that  the  judgment  below  was  only  for  five  thousand 
dollars  against  the  security ;  but  on  examining  the  record,  it 
appears  that  although,  after  rendering  the  judgment  against 
both  for  the  whole  amount,  the  judge,  before  signing  it, 
directed  it  to  be  amended,  so  as  to  restrain  the  liabiUty  of  the 
security  to  five  thousand  dollars ;  yet  probably  by  a  clerical 
mistake  the  judgment  was  ultimately  signed,  and  so  appears 
before  this  court,  against  both  parties  m  »o&fo,  for  the  whole 
balance,  with  interest  at  ten  per  cent,  and  costs. 

The  plaintiffs  appealed  from  so  much  of  the  judgment  as 
relates  to  the  defendant  Yarborough,  and  insist  before  this 
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Wimnar  Dm.  court,  that  tbe  defendant  is  bound  fer  the  seven  thousand 

■^*y***'  '*^   dollars,  or  any  less  sum,  which  the  plaintiffs  had  advanced 

mmrwoLm  iTAfc.  Under  the  agreement. 

TABBOMTOB.        ^hc  appellce  answers,  that  there  is  no  error  to  the  preju- 
Where  paitiet  ^^^  ^^  ^^^  appellant,  but  he  prays  that  the  judgment  may 

enter   into    an  \^  reversed,  principally  on  the  ground,  that  he  had  not  been 

ODlication    con*  ■  i       ^  o 

tninin^  a  pend^  put  legally  in  delay,  before  the  inception  of  the  suit. 
nnddoUari^      ^^^^  ^^^^  question,  therefore,  is,  whether  the  liability  of 
the  faithioi  pay-  the  security  was  limited  to  the  sum  of  five  thousand  dollars 

ment  of  a  mm  '' 

not  ezeeedinr  by  the  Contract.  It  seems  to  us  clear,  that  the  plaintift  did 
doUarsat Tpu^  ^^^  obligate  themselves  to  advance  more  than  that  sum,  and 
^eoiar  ^"^^^  that  the  security  did  not  engage  to  guarantee  the  principal 
princinaitoeoni-  for  more.  Indeed  it  is  formally  declared,  that  he  **  engages 
w&i  (miy"'^^  to  secure  and  save  harmless  the  said  Reynolds,  Bymef&  Co., 
'^^^tnaf*  lom  ^S^^^^  ^^Y  balance  that  at  the  expiration  of  the  year,  may 
■tipoUted  to  ^  be  due  to  them  to  the  extent  offae  thousand  dollars.^  But  it  is 
p^^  contended,  that  the  plaintiffs  are  entitled  to  recover  the  whole 

eianie  in*^^  seven  thousand  ddlars.  This  appears  to  us  to  be  an  obliga- 
obiigaaon,!!^  tiou  with  a  penal  clause.  The  primary  obligation  of  the 
the  SuBa^  the  security  was  to  pay  the  balance  which  might  be  due,  not 
i^^l^tm^^  exceeding  five  thousand  dollars,  and  the  penalty  was  the  sum 
«^  °Jy.^*^  of  seven  thousand  dollars.  La,  Code,  art.  811 S. 
tion.  **  The  penal  clause  is  the  compensation  for  the  damages 

Bat  daniaffes  «  o 

doeforSec^  ^bich  the  creditor  sustains  by  the  non-execution  of  the 
iliJSrf^SSl  principal  obligation.**    La.  Code,  art.  8121. 
gaUon    to  pay      *<The  damages  due  for  delay  in  the  performance  of  an 
^'iSmu     *  obligation  to  pay  money,  are  called  interest"    La.   Code, 

art.  1989. 

It  is  further  provided  by  the  Code,  that  conventional  interest 
intereit  vhether  cannot  exceed  ten  per  cent.  When  the  parties  are  silent  as 
tuSdne^  in  the  ^  the  interest  or  damages  for  the  non-payment  of  money, 
shape  of  a  penal-  tjjg  \^^  fix^s  it  at  five  per  ccut.  in  contracts  with  individuals. 

ty.eannot  exceed        ,.,  .•*«_  i  ii*!* 

tenperceni.        and  m  those  With  banks,  at  the  rate  established  by  their 

charters.  But  conventional  interest,  whether  stipulated  in 
eo  nomme  or  in  the  shape  of  a  penalty,  cannot  exceed  ten 
per  cent. 

This  brings  us  to  examine  the  defence  set  up  by  the 
appellee,  that  the  plaintiflb  are  not  entitled  to  recover  any 
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thing  in  this  suit,  because  he  had  not  been  put  legally  in  Wssmtr  Dibt. 
default.  :AHgutt,\9U. 

In  an  action  to  recover  damages  for  the  non-performance  of  RsnrouM  kt  al. 
a  contract,  proof  of  a  putting  of  the  party  m  mar&,  by  a    y^nBoioTOH. 
special  demand,  was  holden  by  this  court,  in  the  case  of    inanaotiooto 
Erwin  vs.  Fenmcky  to  be  a  prerequisite  to  the  recovery  of  any  recover  damiiges 

J^         ^  ^   for  thenon-per- 

damages.     6  Martiriy  Jv.  S.  229.  formanoe  of  » 

The  obligor  may  be  put  in  default  in  three  different  ways :  of"^^ng^*Ae 
Ist.  By  the  terms  of  the  contract,  when  it  is  specially  agreed,  P^  'ciS^^de^ 
that  the  party  failing  to  comply,  shall  be  deemed  to  be  in  xDandT  must  be 
default,  by  the  mere  act  of  his  failure.     2d.  By  the  act  of  the  ^ 
party ;  and,  Sd.  By  the  operation  of  law. 

Among  the  acts  of  the  party,  by  which  the  obligor  may  in  an  action  to 
be  put  in  de&ult,  is  a  demand  made  by  the  commencement  ^d^sum^^nd 
of  a  suit ;  that  is,  as  we  understand  it,  a  suit  to  enforce  the  to  enforce  the 

'  '  '  performance    of 

principeU  obligation,  and  not  one  merely  for  damages  for  its  the  primary- obU- 
non-performance.  If  then,  this  suit  is  instituted  to  recover  ^ct"the^e^ 
the  p\Lcipal  sum,  to  enforce  the  perfonnance  of  the  primary  ^^  ^ 
obligation  of  the  contract,  or  in  lieu  thereof  to  recover  the  defendant  in  de- 
stipulated  penalty,  the  commencement  of  the  stut  itwlf,  puti  to  daimigeB. 
the  defendant  in  default,  in  relation  to  damagea 

According  to  these  principles,  if  the  judgment  had  beed 
signed  as  it  was  directed  to  foe  amended,  it  would  havd 
been  fully  sustained  by  the  laWfand  the  evidence ;  but  as 
this  judgment  cornea  before  us  in  such  a  form,  as  we  think  it 
ought  not  to  stand,  it  must  be  reversed. 

It  id,  therefore,  ordered,  adjudged  and  decreed,  that  the 

judgment  of  the  District  Court,  as  relates  to  the  defendant 

Tarborough,  be  reversed,  and  proceeding  to  render  saoh 

judgment  as  ought,  in  our  opinion,  to  have  been  giv«n  below, 

it  is  further  adjudged  and  decreed,  that  the  plaintiffs  recover 

of  the  said  defendant  Yarborough^  in  $oUdOy  with  hia  co^e- 

fendant,  the  sum  of  five  thousand  dollars,  with  cdsta  of  the 

District  Court,  and  that  the  costa  of  the  appeal  be  bofkie  by 

the  appellants. 

26 
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Wimurlhffr. 


■PE 


DAYIO  VLOWEB  V8.   HACHEL  O'CONNEB. 

APFKAL  FKOJI  THX  COUftT  OF  TBI  TBIftD  JUDICIAJL  DISTRICT,  TEC   JUPOS 

TBXKBOr  FEK8IDXNG. 

On  the  death  of  a  partner  leaving  $everal  smriying  ones,  neither  has  the 
right  of  Bueing  aUnu  a$  tunwing  partner^  nor  has  one  the  right  to  sae  as 
sunriying  partner,  for  the  toe  of  them  both^  when  there  are  two  sorriving* 

In  all  eomnMTcial  partnerships,  the  snrWTing  partner,  in  order  to  reeeive 
the  portion  of  the  deceased  partner,  and  hold  it  sabject  to  the  payment 
of  the  partnership  debts,  must  make  application  to  the  Court  of  Probates, 
have  such  portion  ascertained  and  valued,  and  give  bond  with  security. 

A  surviving  partner  does  not  possess  the  right,  until  he  is  authorised  by 
the  Court  of  Probates,  to  sue  for,  or  receive  partnership  debts. 

Pleas  or  exceptions  that  are  not  declinatory,  need  not  be  pleaded  in  limifu 
UtU. 

This  salt  was  instituted  by  David  Flower,  as  sumring  paH" 
net  of  the  late  commercial  firm  of  D.  B.  Finley  &  Co.,  in 
New-Orleans,  to  recover  from  the  defendant  as  the  heir  oi 
her  deceased  son,  Stephen  Bell,  the  sum  of  six  thousand  three 
hundred  and  thirty-six  dollars  eighty-six  cents.  The  suit 
is  brought  by  D.  Flower,  as  the  mrvMng  partner^  ^.,  far  the 
use  of  W.^  D.  Flower,  on  a  promissory  note  executed  by  the 
firm  of  Bell  &  Finley,  in  favor  of  D.  B.  Finley  &  Co.,  paya- 
ble the  tenth  of  March,  1821,  for  four  thousand  nine  hundred 
and  forty-four  dollars  eighty-nine  cents,  and  on  the  balance 
of  an  account  current  in  favor  of  D.  B.  Finley,  and  due  by  said 
firm  of  Bell  &  Finley,  for  one  thousand  three  hundred  eighty- 
six  dollars  and  ninety-seven  cents.  The  plaintiff  alleges  that 
Finley  is  dead,  and  his  estate  is  insolvent ;  and  that  Bell  has 
since  died,  and  the  defendant  has  accepted  his  succession 
with  the  benefit  of  inventory,  and  thereby  rendered  herself 
liable  to  pay  the  debts  thereof.  He  prays  judgment  against 
the  defendant  for  the  aggregate  sum  of  six  thousand  three 
hundred  and  thirty-six  dollars  eighty-six  cents,  interest  and 
costs. 
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In  an  amended  and  supplemental  petition,  the  plaintiff  Wwnxa  Din. 
alleges    that   the  defendant  took   possession  of  her  son's  '^s^^*  ^^^ 
estate  (S.  Bell)  without  the  intervention  of  justice ;  has  never 
made  an  inventory  thereof,  and  by  her  intermeddling  in  the 
affairs  of  said  estate,  she  has  becinne  personally  liable  for  the 
debts  thereof. 

The  defendant  pleaded  the  pendency  of  another  suit,  insti- 
tuted against  her  by  the  present  plaintiff^  for  the  same  subject 
matter,  and  upon  the  same  allegations,  to  which  she  pleaded 
in  substance,  that  she  had  accepted  the  succession  of  Stephen 
Bell,  with  benefit  of  inventory,  which  plea  was  sustained, 
and  the  District  Court  decided  it  had  not  jurisdiction  of  the 
case,  which  judgment,  then  rendered  between  the  same  par- 
ties, is  now  pleaded,  as  res  judicata ;  wherefore  she  prays  to 
be  dismissed. 

The  defendant  further  answering  and  excepting  says,  she 
was  a  married  woman  when  she  accepted  the  succession  of 
her  son,  that  she  never  interfered  with  his  succession,  nor 
received  any  portion  of  it ;  that  she  was  under  this  disability, 
and  could  not  be  liable  for  its  administration,  or  any  acts 
in  relation  to  it,  which  disability  she  pleads,  &c. 

She  further  denies  that  the  plaintiff  is  the  surviving  part- 
ner, or  was  the  partner,  of  the  firm  of  D.  B.  Pinley  &  Co., 
or  that  any  such  firm  existed ;  or  that  the  plamHff  is  enHUed  to 
sue  as  survkfing  partner;  but  should  have  caused  himself  to 
have  been  appointed  and  authorised  as  the  legal  representa- 
tive of  said  firm  as  required  by  law,  and  not  having  done 
so,  this  suit  must  be  dismissed. 

Upon  these  pleadings,  the  parties  went  to  trial.  The 
defendant  obtained  a  verdict  and  a  new  trial  was  ordered, 
and  an  appeal  taken,  on  which  the  case  was  remanded  for  a 
new  trial.    See  8  Jlforfm,  JV*.  jS.  592. 

On  the  return  of  the  case,  a  second  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appealed.  ^ 

BipUy  for  the  plaintiff 

Turner  for  defendant,  assigned  errors,  as  follows  : 
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WuTEM  DuT.      1.  It  is  apparent  upon  the  face  of  the  record,  that  there  is 

•^*'^^^^'  ^^^   a  total  want  of  right,  in  the  plaintiff,  David  Flower,  to  recover 

n^wKK       in  the  form  and  manner  in  which  be  has  sued.    He  sues  as 

o*<^nx9,     imwmg  partner  of  the  firm  of  D.  B,  Finley  &  Co.,  to  the  \i8e 

of  himself  and  another,  viz:  William  Flower ;  and  it  appears 

in  the  record,  that  he  was  not  the  surviving  partner  of  the 

firm  of  D.    B.   Finley    A^   Ca,    consequently    oould   not 

appropriate  the  debt  sued  for,  to  himself,  or  to  any  one  else. 

9.  The  plea  that  a  surviving  partner,  i^ould  not  as  such^ 
maintain  an  action,  was  a  good  and  sufficient  plea,  and 
should  have  been  sustained  by  the  District  Court,  and  it  was 
improperly  overruled.  La.  Cod^  1131,  1132*  3  M. 
iZip^rU,  357, 

3.  The  motion  to  amend,  by  pleading  that  this  suit  had 
been  withdrawn,  by  submitting  it  to  judicial  arbitrators,  was 
improperly  overruled*  Code  of  Practice^  335,  336.  la. 
Code,  3066,  3069. 

4.  This  cause  was  improperly  tried,  upon  the  merits,  when 
there  was  no  issue  upon  the  merits,  nor  judgment  by  default. 
4  La.  Riport^t  IS. 

5.  The  verdict  and  judgment  is  not  sustained  by  the 
evidence.    There  was  no  proof  of  the  plaintiff's  demand. 

6.  The  payments  admitted  by  the  plaintifl^  if  the  cause 
was  prcqperly  tried  upon  the  merits,  should  have  been 
imputed,  by  the  jury,   to   the   liquidated   demand.    La. 

oodij  ^m. 

Martini  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  defendant  and  appellant  has  assigned  as 
errors  on  the  face  of  the  record,  the  foUowiog : 

1.  That  there  was  a  total  incapacity  or  wwt  of  right  in 
the  plaintiff  to  sue  in  the  manner  and  form  in  which  he  has 
doti6,  because  he  was  not,  the  surviving  partner  of  the  firm  of 
D.  B.  Finley  &  Co.,  which  was  composed  of  four  members, 
two  of  whom  were  living  at  the  institution  of  the  suit. 

2.  That  at  the  time  the  suit  was  instituted,  a  living  part- 
ner could  not  exercise  the  rights  of  a  deceased  one,  without 
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haying  been  authorised  to  do  so  by  the  Court  of  Frpbates,  WsarsRii  Dm. 
and  giving  bond  as  required  by  law.  ^August,  1834. 

The  counsel  for  the  plaintiff  and  appellee  has  replied,  that       noww 
the  surviving  partners  D.  &  W.  Flower,  are  parties  to  the     o'cumB. 
present  suit,  which  is  brought  by  D.  Flower,  for  the  use  of 
W.  &  D.  Flower.    That  the  want  of  authority  from  the 
Court  of  Probates,  ought  to  have  been  presented  as  exceptions   q^  ^^  death  of 
m  limine  UtU^  which  would  have  afforded  to  the  plaintiffs  the  >  pwtnerieaTiiig 
opportunity  of  showing  they  had  obtained  such  authority,  onet,  nel^o^ 
and  given  bond  accordingly.  £|  ^  «  ^ 

It  is  very  clear  that  on  the  death  of  one  partner,  leaving  w"**?  partners 

1  •    •  -^T.       1.       ^i_       •    i_.     r  •  ,       ^  nor  has  ooe  the 

several  surviving  ones,  neither  has  the  right  of  sueing  alone,  n^ht  to  sue  its 
as  surviving  partner,  and  we  are  not  prepared  to  say  that  ^J^OTlSe  i«cof 
when  a  suit  is  brought  by  A,  for  the  use  of  B,  the  latter  is  ^^  *<"*»  "»*»«» 

•1  !•  1  11111       *'^cre    are    two 

necessarily  a  party  to  the  suit,  so  as  to  be  concluded  by  the  smriviDg. 
judgment. 

The  second  error  assigned  is  certainly  fatal.  The  Code  .^aUoommer- 
in  all  commercial  partnerships,  gives  to  the  surviving  partner,  the  survmng 
after  the  portion  of  the  deceased  partner,  in  the  partnership  S'^^wdve 'ow 
effects,  has  been  ascertained  and  estimated,  the  riccht  toPoi^<"^^of  the 

'  o  deceased  putner 

require  that  this  portion  should  remain  with  his  own,  in  order  and  hold  it  sub- 
that  the  whole  may  be  applied  to  the  discharge  of  the^^nt^f^e^- 
partnership  debts,  if  necessary.  La.  Code,  art.  1131.  The  ^^^'^^e®^*^ 
next  succeeding  article  requires  him  to  give  bond  for  that  j^ieation  to  the 
purpose.  Accordingly  this  court  held  in  the  case  of  Crozier  bates,  have  sueh 
vs.  Hodge,  S  La.  Reports.  367,  that  a  surviving  partner  ^^  JTtZ 
does  not  possess  the  right,  until  he  is  authorised  by  the  Court  }ued»  and  give 

..  T»    1  *  _^         V-     J  r/  bond  irith  secu- 

of  Probates,  to  sue  for,  or  receive  partnership  debts.  nty. 

There  was  no  necessity  of  pleading  this  matter  in  limine 
lilts.  This  was  not  a  declinatory  exception.  Code  of  Prac^  partner  does^<l 
tice,  oil*.  335,  336.  Indeed  the  application  of  the  partner,  S^5f "e^fiS^^ 
the  ascertainment  and  valuation  of  the  portion  of  the  deceas-  p«ed  by  the 
ed  partner,  the  requisition  of  the  Court  of  Probates,  and  the  bates,  to  sue  for 
giving  bond,  were  conditions  precedent,  without  which,  the  ^rSi^'debtT*" 
right  of  mixing  this  portion  with  those  of  the  other  partners   p^^^ 

did  QOt  vest.  tlons  that  are  not 

It  is  clear  the  District  Court  erred,  in  disregarding  the  plea  not  'bepf^ded 
of  the  defendant  in  this  respect;  .  miWwlBtff. 
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Wwraur  Dnr.      It  ifl^  therefore,  ordered,  adjudged  and  decreed,  that  the 
■^"g*^  ^^^  judgment  of  the  District  Court  be  aimulled,  avdded  and 


nDwn  R  AIM,  reversed,  and  that  there  be  judgment  for  the  defendant  as 
o'oulifsB.      ^  ^^^^^  ^^  ^  non-suit,  with  costs  in  both  courts. 


W.  ht  D.   IXOWXB  V$.  o'OOHHBB* 

AFFBAL   FROM   THS   COUKT   OF   THE   THIRD  JUDICIAL   DISTRICT,  THI  JUDOB 

THEREOF  FRR8IDINO. 

When  ptrtiM  agree  to  eubinit  the  mattera  in  controTerej  between  them,  in  a 
•nit  pending,  to  judicial  arbitrators,  it  by  no  means  follows,  that  the  suit  is  to 
be  dismissed  without  the  consent  of  the  plaintifi^  on  the  motion  or 
exception  of  the  other  party. 

A  plea  of  usury  is  not  considered  a  peremptory  exception,  going  to 
extinguish  the  action,  and  will  not  be  received  pending  the  triaU  after  the 
jury  is  sworn. 

The  plaintiff  may  compel  the  production  of  accounts  or  documents, 
furnished  by  him,  in  the  course  of  business,  and  which  are  in  the  hands 
of  the  opposite  party,  although  they  might  not  be  legal  evidence  in  the 
cause,  when  produced,  but  are  open  to  eyeiy  legal  objection. 

The  possession  of  accounts  rendered  to  the  defendant,  when  called  for,  may 
be  evidence  agunst  him,  that  such  accounts  were  rendered,  i.  e.  to  prove 
rem  iptam.  On  refusal  to  produce  them,  the  plaintiff  has  a  right  to  give 
his  affidavit  in  evidence  to  the  jury,  describing  their  contents,  and  calling 
for  the  documents. 

When  an  application  is  made  for  the  production  of  documents,  in  the 
possession  of  the  opposite  party,  unaccompanied  by  affidavit,  and  dupli- 
cates of  them  are  already  in  court,  the  order  to  produce  them,  will  be 
refused. 
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The  affidavit  of  the  party  is  inauffident  to  eatablish  the  losa  of  a  note,  but  WirrsBv  Ihtr. 
it  ia  admiarible  in  evidence,  as  the  baaia  of  other  proof,  either  poutive  or    «^»y«*<t  1834. 
cuciimatantial.  slowxr  rr  axs. 

In  the  croea-examination  of  plaintiff's  witness,  the  defendant  cannot  require       o*Gojr]rxx. 
him  to  detail  dedarations  of  the  defendant,  made  out  of  the  presence  of 
the  plaintifl^  and  which  make  evidence  against  him. 

On  cross-examination,  plaintiff's  witness  becomes  that  of  defendant,  and  the 
latter  cannot  make  his  declarations,  made  out  of  the  presence  of  the  other 
party,  evidence  in  his  own  favor. 

An  attorney  at  law,  who  receives,  or  Is  to  receive  a  per  centage  on  the 
amount  of  money  he  recovers,  or  a  stipulated  fee,  is  a  competent  witness 
to  testify  in  his  client's  cause,  and  is  not  thereby  disqualified,  on  the  score 
of  interest,  when  that  interest  consists  in  his  kotiorarium. 

Attorneys  at  law  are  not  inhibited  from  stipulating  for  a  commission,  or 
per  centage  on  collections  to  bo  made  by  them,  and  such  bargains  do  not 
render  them  incompetent  to  testify. 

An  error  in  calculating  the  highest  rate  of  interest,  by  which  it  exceeds  the 
legal  amount  one  hundred  dollars  or  so,  will  not  be  considered  as 
charging  usurious  interest. 

Usury  may  be  shown,  and  taken  advantage  of,  even  ^hen  it  is  not  pleaded,  ^ 
if  it  appears  from  thepetiiion,  or  evidence  offered  by  the  plaintiff,  that 
more  than  ten  per  cent  was  stipulated. 

The  estate  of  the  son,  dying  without  issue,  leaving  only  his  mother  to 
inherit,  becomes  her  paraphernal  property,  and  she  has  a  right  to 
administer  it,  without  the  interference  of  her  husband. 

The  acceptance  of  the  succession  of  her  son,  by  the  mother,  with  the 
consent  of  her  husband,  and  the  benefit  of  inventory  was  an  engagement, 
as  relates  to  creditors,  that  if  she  did  not  administer  the  estate  according 
to  law,  as  beneficiary  heir,  she  would  be  personally  liable  for  the  debts. 

Where  a  mass  of  facts,  relating  to  the  settlement  of  a  succession  and 

the  accounts  of  a  mercantile  firm,  and  where  fraud  and  circumvention 

is  charged,  are  all  submited  to  a  jury,  who  appear  to  have  carefully 

allowed  the  debits  and  credits  between  the  parties,  their  verdict  will  not 

be  disturbed. 

This  is  an  actioD,  instituted  by  W.  &  D.  Flower,  against 
the  defendant,  as  heir  at  law  of  her  deceased  son,  Stephen 
BeUy  whose  succession  it  is  alleged,  she  has  accepted,  with 
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Wisnmv  DiiT.  benefit  of  inventory ;  and  to  charge  her  with  the  balance  of  a 

**''S^*^*  ^^^   mercantile  account  against  the  deceased,  amounting  to  ten 

nowKK  ST  AIM.  thousand  six  hundred  and  sixty-eight  dollars,  which  the 

o'coviiBii.     plaintifis  allege  she  is  liable  to  pay,  and  for  which  they  pray 

judgment,  with  ten  per  cent,  interest  thereon,  from  the  10th 

December,  1820,  at  which  time  she  is  charged  with  having 

given  a  written  promise  to  do  so. 

The  defendant  pleaded,  as  res  judicata  to  the  plaintifis' 
demand,  the  fact  of  another  suit  having  been  instituted 
against  her,  by  the  same  plaintiffs,  for  the  same  claim,  in 
October,  1826,  to  which  she  pleaded  in  substance,  that 
she  was  heir  under  the  benefit  of  inventory,  to  the  said 
Stephen  Bell,  which  plea  was  sustained,  and  the  court  decided 
it  had  no  jurisdiction  of  the  case,  and  that  judgment  stands  as 
res  judicata  in  the  present  case. 

In  an  amended  petition,  the  plaintiffs  charge  the  defendant 
with  assuming  the  quality  of  universal  heir,  of  intermeddling 
and  taking  possession  of  her  son's  succession,  without  the 
authority  of  justice,  by  which  she  became  personally  liable 
for  his  debts,  &c. 

The  defendant  replied,  that  she  accepted  her  son's  estate, 
with  benefit  of  inventory ;  that  at  the  time  of  his  death,  she 
was  a  married  woman,  and  never  interfered  with,  or  received 
any  portion  of  his  estate ;  being  married,  she  avers  she  is  not 
liable  for  his  debts,  and  expressly  pleads  her  disability, 
and  that  she  is  not  responsible,  if  no  inventory  was  taken 
thereof. 

She  then  pleads  a  general  denial ;  admits  her  signature  to 
the  account  sued  on,  but  that  it  is  not  binding,  having  been 
made  without  the  authorisation  of  her  husband. 

In  a  supplemental  answer,  she  reiterates  the  averment,  that 
her  signature  to,  and  approval  of  the  account  of  plaintiffs', 
against  the  succession  of  her  son,  is  not  binding,  because  she 
was  surprised  into  it  by  the  plaintiffs,  and  it  was  done  without 
the  authority  and  consent  of  her  husband,  and  without  value 
or  consideration ;  that  she  acted  in  relation  to  her  son's  estate, 
for  the  benefit  of  the  creditors,  and  applied  it  to  the 
dischat^  of  his  debts,  and  that  the  plaihtifls  have  received 
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more  than  their  proportiiHiy  according  to  the  amount  of  their  WwmvDm^ 
claims  against  it,  ^^ugutt^  1834. 

A  trial  was  had  on  this  state  of  the  pleadings,  and  appeal  hawu  n  au, 
taken  from  the  judgment  then  rendered^  to  the  Supreme     o'conm. 
Court.     See  8  Martmy  JV*.  8.  555. 

On  the  return  of  the  case,  at  May  tenUy  1831,  the 
defendant's  counsel  moved  to  dismiss  the  suit,  on  the  ground, 
that  the  parties  bad  mutually  submitted  the  cause  to  judicial 
arbitrators ;  the  motion  was  overruled,  and  a  bill  of  exceptions 
taken. 

On  the  final  trial,  the  defendant's  counsel  moved  the  court 
to  grant  an  order  on  plaintiffs,  for  the  production  of  the 
originals  of  two  documents,  copies  of  which  were  exhibited, 
marked  Y,  showing  the  amount  of  merchandise,  sold  by 
an  auctioneer  in  New-Orleans,  by  order  of  plaintifii,  but  who 
had  rendered  the  accounts  of  sale  to  Bell ;  copies  of  these 
accounts  were  annexed  to  the  motion,  which  was  overruled. 

The  defendant's  counsel  next  moved  the  court,  for  leave  to 
file  the  plea  of  usury,  which  was  overruled,  as  the  trial  had 
commenced,  and  the  jury  were  sworn ;  the  opinion  of  the 
court  was  excepted  to. 

The  plaintiffi  made  an  aflSdavit,  of  the  contents  of  a  certain 
account  current,  rendered  by  them  to  Bell,  in  May,  1819,  in 
which  they  state,  they  had  credited  the  proceeds  of  twenty- 
two  bales  of  cotton  to  him  ;  and  which  account  they  allege, 
together  with  several  other  notes  and  accounts,  specified  in 
the  affidavit,  are  in  possession  of  the  defendant's  counsel; 
they  obtained  an  order  for  their  production,  in  open  court,  on 
the  next  day.  On  the  next  morning,  the  counsel  for  the 
defendant  moved  to  rescind  this  order»  on  the  following 
grounds : 

1.  That  the  documents  called  for,  are  not  legal  evidence 
in  plaintiff'  favor. 

2.  They  are  extracts  from  the  books  of  the  plaintiffs,  which 
are  not  of  themselves,  legal  evidence,  consequently  extracts 
from  them  are  less  so.     4  Martiny  Jf.  S.  383. 

S.  Extracts  firom  merchants'  books^  are  not  admissible  in 

evidence.    4  Martin,  JV*.  S.  483. 

26 
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WsiTBur  Dirr.      The  motion  of  the  counsel  was  overruled,  and  the  accounts 

■^y^»  ^*^   and  notes  required  to  be  produced.    A  bill  of  exceptions  was 

ffiAwxB  R  Au.  taken.    Several   other  bills  of  exception  were  taken,  to 

^»c^l^[Em.     ^b®  decision  of  the  court,  on  points  arising  in  the  progress  of 

the  triaL    They  are  all  noticed  in  the  opinion  of  this  court. 

The  parties  then  went  into  an  examination  of  the  accounts 
between  the  plaintiflb  and  the  late  Stephen  Bell,  embracing  a 
variety  of  commercial  transactions  and  intricate  accounts^ 
and  after  hearing  many  witnesses  on  both  sides,  as  to  the  state 
of  the  accounts  on  both  sides,  the  jury  returned  a  verdict  for 
the  plaintiffs  of  five  thousand  seven  hundred  and  thirty-six 
dollars  and  fifty-three  cents. 

The  defendant's  counsel  moved  the  court  for  a  new  trials  on 
the  foUovring  grounds,  viz : 

1.  The  court  erred  in  refusing  the  plea  of  usury,  by  which 
a  large  sum  of  usurious  interest  was  allowed. 

S.  The  court  erred,  ruling  against  the  defendant,  in  the 
several  points  mentioned  in  the  bills  of  exception. 

S.  The  verdict  is  contrary  to  law  and.  evidence,  &c. 

The  motion  was  overruled.  Judgment  was  rendered 
against  the  defendant,  as  heir  of  her  deceased  son,  S.  Bell,  for 
the  amount  found  in  the  verdict,  firom  which  she  appealed. 

JR^pfey  4*  Haraldion,  for  the  plaintiflb. 

7\Hmerf  for  the  defendant 

1.  The  District  Court  improperly  refused  the  defendant 
the  privilege,  of  showing  that  this  case  had  been,  by  consent 
of  parties,  referred  to  judicial  arbitrators,  for  decision. 

2.  The  defendant  should  have  been  permitted,  to  avail 
himself  of  the  plea  of  usury,  at  the  time  when  he  offered  it. 

3.  The  court  improperly  overruled  the  motion,  to  rescind 
the  order  in  favor  of  the  plaintiffs,  for  the  production  of 
certain  accounts  and  documents,  alleged  to  have  been 
rendered  by  the  plaintiffs  to  the  late  Stephen  Bell,  in  his 
life-time. 

4.  The  court  erred,  in  depriving  the  defendant  of  legal 
proof,  by  refusing  the  motion  for  an  order  upon  the  plaintiffs 
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to  produce  two  documenta^  being  accounts  of  sales  of  goods,  Wmnv  Dm. 
made  at  public  auction,  under  the  direction  of  piaintiffi,  for  •^'y^**  ^^^ 
account  of  Stephen  Bell.  xiaweb  xt  alb. 

5.  The  contract  sued  on,  was  executed  in  error,  being  an     o^jonrxiu 
error  of  fact,  in  relation  to  the  substance  of  it;  which  is 
therefore  illegal  and  void. 

6.  The  contract  is  shown  to  be  usurious,  and  the  defendant 
has  a  right  to  take  advantage  of  its  illegality,  as  an  error, 
apparent  on  the  face  of  the  record,  in  order  to  have  the  usury 
decided  on,  in  this  court.    4  Martin,  Jf.  S.  542. 

7.  The  finding  of  the  jury,  is  evidently  for  a  much  larger 
sum,  than  was  due,  if  in  fact  any  thing  was  due. 

8.  The  plaintifis  should  be  required  to  give  credit,  and  be 
answerable  for  the  amount  of  the  notes  and  accounts  assigned 
to-  them,  which  they  have  not  done. 

9.  It  IB  apparent  on  the  £ftce  of  the  record,  that  the 
judgment  b  erroneous,  in  not  pursuing  the  verdict.  The  jury 
found  interest  from  the  18th  of  February,  182S,  and  the 
judgment  gives  interest  from  the  11th  of  February,  1825. 

10.  The  instrument  sued  on,  is  not  binding  on  the  defend- 
ant She  was  a  married  wt)man  at  the  time  of  its  execution, 
which  was  done  without  the  authorisation  of  her  husband. 
It  further  appears,  from  the  very  terms  of  the  act,  she  did  not 
intend  to  render  herself  personally  responsible.  She  is  not 
responsible  as  heir  to  her  son,  not  having  accepted  his 
succession  ;  nor  has  she  done  any  act  which  would  make  her 
responsible  for  the  debts  of  her  son. 

Buttard,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  sue  to  recover  of  the  defendant,  the  amount 
of  a  debt  due  by  one  S.  Bell,  in  his  life-time,  alleging  that 
the  defendant  is  his  heir  at  law,  and  has  rendered  herself 
liable  as  such  unconditionally.  It  appears  by  the  record,  that 
soon  after  the  death  of  Bell,  the  defendant  went  before  the 
parish  judge,  and  with  the  consent  of  her  husband,  declared 
that  she  accepted  the  succession  with  the  benefit  of  inventory. 
Some  months  after  this  she  signed  an  account  rendered  by 
the  defendants  against  the  succession,  showing  a  balance  due 
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WwRur  DuT.  them  of  alxrat  thirteen  thoufluid  doUan,  approving  the  same, 
■^^y^  *^^   and  authorising  its  payment  with  interest  at  ten  per  cent 
nown  n  AM.      On  a  fomi^r  trial  in  the  District  Court,  this  instrument  was 
o'tosrarxB.      regarded  as  a  nullity,  it  having  been  signed  without  the  con- 
sent of  the  hurilMLnd,  and  the  court  also  refused  to  receive  as 
evidence  the  petition  of  the  defendant,  authorised  by  her 
husband,  to  be  admitted  as  beneficiary  heir  of  her  deceased 
son.     On  appeal  to  this  court,  it  was  decided  that  the  court 
erred  in  rejecting  the  evidence,  and  instructing  the  jury,  that 
her  acknowledgment  of  the  account  was  void,  and  that  the 
evidence  ought  to  be  admitted,  leaving  its  effect  to  be  judged 
of  by  the  jury.    See  8  Jlforlm,  JV*.  S.  555. 

On  the  second  trial,  the  jury  gave  a  verdict  in  favor  of  the 
plaintifls  for  a  large  balance,  which  they  found  due,  with 
interest,  which,  after  an  unsuccessful  attempt  on  the  part  of 
the  defendant  to  obtain  a  new  trial,  was  followed  by  a 
judgment  of  the  court;  from  which  the  defendant  appealed. 
The  case  comes  before  us  on  very  numerous  bills  of  excep- 
tion, assignments  of  error  and  points  filed  by  counsel,  and  a 
full  statement  of  facts. 
Where  pMtiet      1.  The  first  bill  of  inception,  to  which  our  littention  is 
Sr^mattf;rt°ia  drawn,  was  taken  to  the  refusal  of  the  court  to  dismiss  the 
tveen  <£em  iiMt  ^^  *^  ^^®  instance  of  the  defendant  on  her  exception,  that 
nit  peadini;,  to  all  matters  in  controversy,  had  been  submitted  to  judicial 
tort»  it  by  no  arbitmtoTs,  and  that  the  court  could  no  longer  take  cogni- 
^Jl^^^^^^zance  of  the  cause.     It  appears  that  the  court  refused  to 
be      diamiMed  receive  the  plea,  on  the  ffromid  that  it  was  not  a  peremptory 

without  the  eon-  ^    7      ^  .^  ,   ®  ,     -  j      •  j  j  .. 

lentof  thepUin-  cxceptiou,  and  that  It  had  previously  been  decided  on  motion, 
tiraorc^ei^oa  ^^  ^^®  ^^^  term.  We  are  of  opinion,  that  the  judge  did  not 
of  the  other  ^^r ;  although  parties  may  agree  to  submit  to  arbitrators,  mat- 
ters in  controversy  in  a  suit  pending,  it  by  no  means  follows, 
A  pleaofnio-  that  the  suit  is  to  be  dismissed,  without  the  consent  of  the 
Sered  a  perempi  plaiutifl!^  ou  the  motion  or  exception  of  the  other  party.  In 
^    ?**??•*"  ^^^  <^***>  *^  ^^d  ^o^  appear  that  such  was  the  aCTeement 

goii^  to  extiB-  *  *  « 

gQi2  the  Mtion,  t.  The  noxt  bill  of  exceptions  is  to  the  refusal  of  the  court 
reeeiTed  pend-  ^  allow  a  plea  of  usury  to  be  filed  pending  the  trial.  It  was 
1^  ^  tnai  a&  f^fused  OU  the  ground  that  it  was  not  a  peremptory  exception, 
■▼orn.  and  that  peremptory  exceptions  mentioned  in  the  Code  of 
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Piaetiee,  are  such  only  as  go  to  the  extinguishment  of  the  WmtimDiit. 
whole  action.     In  our   opinion,  the  court   was  correct  in   *^Hy"*^»  *^^ 
refusing  to  receive  the  plea,  after  the  jury  was  sworn.  flowse  n  au. 

S.  During  the  progress  of  the  trial,  the  court  on  an  affida*     o'eosjrxB, 
vit  of  the  plaintiffs,  ordered  the  production  of  certain  accounts     The  pUintiff 
rendered  by  them  to  Stephen  BelL  in  his  life-time,  and  which  "^y,  compel  the 

_  11         J  •       ■       L        1  1       *  production  of  a©- 

they  alleged,  were  m  the  hands  of  the  defendant's  attorney,  eounts  or  docu- 
On  the  following  day  the  attorney  moved  the  court  to  rescind  by  "him^'ii  Ae 
that  order,  on  the  grounds,  Ist.  That  the  documents  called  *^°"®  ^f  ^'^"J 

'  °  '  nesa,  and  which 

for,  could  not  make  legal  proof  in  favor  of  the  plaintifls.  are  in  the  hands 
Sd.  That  they  were  extracts  from  the  books  of  the  plaintiffs,  party ,^  idSSough 
and  that  if  the  books  could  not  be  admitted,  much  less  ^^  y^^  ^^, 
could  extracts  be  good  evidence  in  their  favor;  and,  3d.  That  ^ence  in  the 
extracts  from  merchants'  books,  are  noft  admissible.  The  daoed*,  but^aro 
court  overruled  the  motion,  on  the  ground  that  when  the  ^^  objection^ 
documents  were  produced,  they  would  then  be  subject  to     ^^ 

The    iK>8sea> 

objections  to  their  admissibility.  A  bill  of  exceptions  was  sion  of  accounu 
taken.  The  contents  of  the  accounts  rendered,  might  not  defendant,%hea 
have  been  evidence  in  favor  of  the  plaintiflk  but  the  posses-  jaUed  for  may 

*    1  ■        ■  1  1  .  •  '^     .         be   evidenee   »- 

sion  of  them  by  the  party,  may  have  been  evidence  against  gainst  him  that 
her,  that  such  accounts  were  rendered;  that  is,  to  prove  rem  were  rendered* 
ipsam.  Whether  admissible  or  not  for  any  purpose,  tb6  order  i'^^  prove  r«n- 
was  properly  given,  and  the  party  had  always  the  right  to  ^W  to  produce 
object  to  their  being  read  to  the  jury.  If  inadmissible,  it  is  tilhas  a^i£ht  to 
difficult  to  conceive  what  harm  their  production  could  have  S^evid^M!^ tJ 
produced,  and  why  they  were  not  produced.  On  the  neglect  the  joiy,  desen- 
or  refusal  to  produce  the  documents,  the  plaintiffs  had  a  right  tenS,  andeaUhS'g 
to  give  their  affidavit  in  evidence  to  the  jury,  as  evidence  in  ^n^gf^  ^^^ 
the  cause.    We  think  (he  court  did  not  err. 

4.  In  the  progress  of  the  trial,  the  defendant's  counsel  niieati^i^^iJ!^ 
moved  for  an  order  on  the  plaintiffs  to  pitkluce  the  two  docu-  liSn^^^'d^"*' 
ments  marked  T,  annexed  to  the  written  motion.  This  was  mentsinthepot. 
refused  by  the  court,  and  the  bill  of  exceptions  taken.  It  is  oppo^  partyt 
true,  the  judge  did  not  give  the  best  reason  for  refusing ;  his  b^1S^^?^"j|^ 
reason  was  that  the  transaction  between  the  parties,  being  a  duplicates  of 
mercantile  one,  the  call  should  have  been  for  all  the  books  and  dy  in  eoart,  th« 
papers  of  the  plaintiffi^  and  that  the  defendant  could  not  single  a[!^m  wi£^^ 
wkfji  particular  paper,  isdated  fr<»n  the  rest   On  referring  to  ^u>^ 


toe  CASES  IN  THE  SUPREME  COURT 

WuTtBir  Dnv.  documents  Y,  we  fiud  that  they  are  accounts  of  auction  sales, 
AugitH,  1834.    njjuj^  f^  account  of  W.  &  D.  Flower,  rendered  by  Le  Car- 
ffiAWBA  rr  AiA  pentier.    As  the  application  was  not  accompanied  by  an  affi- 
•NjoBnrsm.      davit,  as  required  by  the  Code,  we  are  at  a  loss  to  know  for 
what  purpose  the  defendant  sought  the  production  of  papers,  of 
which  duplicates  were  already  in  court     The  refusal  of  the 
court  to  order  their  production,  did  not  preclude  the  defend- 
ant from  ofiering  any  evidence,  which  would  tend  to  show 
the  connexion  of  those  accounts  of  sales  with  the  present 
controversy ;  none  is  shown  by  the  pleadings,  and  although 
we  are  not  prepared  to  go  the  whole  length  with  the  judge 
a  quOf  yet,  as  there  were  some  legal  reasons,  why  the  order 
should  not  be  given,  and  no  possible  injury  could  result  to  the 
party  from  the  refusal,  we  think  the  judge  acted  correctly  in 
*    declining  to  give  the  order, 
liie  AffidaTit      5.  The  next  bill  of  exceptions  relied  on,  was  taken  to  the 
iotaffieienTtoe^  ruling  of  the  District  Court,  in  admitting  the  affidavit  of  o|ie 
of^antte ^botltu  ^'  ^^®  plaiutiffe,  in  relation  to  the  loss  of  a  note,  which  it  is 
■fiminibie  in  e-  stated,  was  assigned,  together  with  other  notes  and  accounts, 
bani  of   other  to  the  plain tiflEs  as  collateral  security,  and  which,  when  paid, 
SS^'w  ^1^  were  to  be  credited  to  the  defendant.     The  reading  of  the 
^antiai.  affidavit  was  objected  to  on  the  ground,  that  the  plaintiffii 

could  not  make  evidence  for  themselves.     According  to  the 
article  2258  of  the  Louisiana  Code,  the  loss  of  a  paper  can- 
not be  proved  by  the  affidavit  of  the  party  alone.     The  loss 
must  be  shown,  either  by  direct  testimony,  or  by  such  circum- 
stances supported  by  the  oath  of  the  /KVrfy,  as  render  the  loss 
probable.    The  oath  or  affidavit  of  the  party  is,  therefore, 
admissible  as  the  basis  of  other  proof,  either  positive  or  clrcum- 
Iq  the  erow-  B^cuatial.    We  think  the  court  correctly  admitted  it 
SSdntSS^^wi?     *•  ^°^  ^'^^  further-progress  of  the  trial,  a  witness  iqtrodu- 
nesc,  the  defend-  ced  by  the  plaiutifli,  being  on  his  cross-examination,  went  on 
IjuireTim  to  dT  ^  detail  Certain  declarations  made  by  8.  Bell  in  1819,  to  him, 
^th^^^!^  relative  to  a  draft,  which  he  said  he  had  received,  and  which 
made  out  of  the  would  enable  him  to  pay  for  the  goods  he  had  purchased, 
phd^ti?      and  The  plaintiflb'  counsel  moved  the  court  to  strike  out  all  that 
J^^  ™*I^rt  pwt  of  his  testimony,  given  as  the  declaration  of  Bell,  on  the 
him.  ground  that  his  declarations  made  out  of  the  presence  of  the 

/ 
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plaintiflEs,  ought  not  to  be  given  in  evidence  to  the  jury.  The  Wimur  Disr. 
court  ordered  the  evidence  to  be  stricken  out,  and  the  defend-  ^^v^^  i>3*. 
ant  took  a  bill  of  exceptions.  On  the  cross-examination,  the  flowbb  xt  au. 
witness  became  the  witness  of  the  defendant,  and  the  defend-  o'cojfKu. 
ant  being  herself  the  heir  of  Bell,  she  could  not  make  his  q^  cnna-exft- 
declarations  out  of  the  presence  of  the  other  party,  evidence  «»^^^o"»  p^^ 
in  her  favor,  any  more  than  she  could  her  own.  We  think  comes  that  of 
the  evidence  was  very  properly  rejected.  A?Ltt!S^e«ISS 

7.  The  last  bUI  of  exceptions  relied  on,  was  taken  by  the  mfkebisdeciw:^ 

'^  "^  atiODB  made  out 

defendant  to  the  refusal  of  the  court  to  order  the  testimony  of  the  presenee 

of  Mr.  Haraldson,  of  counsel  for  the  plaintiffib,  to  be  stricken  ty,  evTaence^ 

out  on  the  ground  of  interest     On  his  cross-examination,  he  *"■  ^^'^  *•'"'• 

stated  that  **he  was  so  far  interested  in  the  suit  as  to  receive 

a  certain  per  centage  on  the  amount  recovered,  to  wit :  five 

per  cent.,  but  since  the  institution  of  the  suit,  he  had  received 

an  amount  of  money  in  compensation  and  otherwise,  which 

be  deemed  a  sufficient  compensation  for  his  services."    In 

addition  to  this  declaration,  he  tendered  a  release.    The  court 

declined  to  order  the  testimony  to  be  stricken  out    By  article    An  attorney  at 

2262  of  the  Code,  an  attorney  or  counsellor  at  law,  is  forbid-  S^irto  J^™ 

den,  without  the  consent  of  his  cUent,  to  disclose  any  thing  «  peroentageon 

...  «*e    amount   of 

which  has  been  confided  to  him  by  such  client ;  but  his  being  money  he  reeo- 
employed,  does  not  disqualify  him  from  being  a  witness  in  tl^e^fsli'oom^ 
the  cause.  The  same  Code  gives  attorneys  and  counsellors  SS^*iJ|*hiJ'j£ 
an  action  against  their  clients,  to  recover  their  fees.  It  was  enfk  eause,  and 
not,  we  think,  the  intention  of  the  legislature  to  exclude  disqnaiifiedT^m 
attorneys  at  law,  on  the  ground  of  interest,  when  that  inter-  tereaTwhwithirt 
est  consisted  in  their  hanorarkm.  It  is  true  they  are  forbid-  futere«t  eonsitta 
den  to  stipulate  for  a  part  of  the  thing  in  controversy,  and  io  rium, ' 
one  sense  of  the  word,  a  per  centage  is  a  part  of  the  thing, 
when  that  thing  is  money.  But  the  court  is  of  opinion,  that  Uw  are  not  in^ 
they  are  not  inhibited  from  stipulating  for  a  certain  commission  jlj^p^^.  f^^ 
on  collections  to  be  made  by  them,  and  that  such  a  bargain  eommimon,  or 

PC  eentage    on 

does  not  render  them  incompetent  to  testify.  Independently,  eoUectioot  to  be 
therefore,  of  the  release,  we  consider  Mr.  Haraldson  a  com-  ^^mh^'but 
petent  witness,  and  that  the  court  did  not  err,  in  overruling  J^^J^^'^'^ 

the  motion.  petent  to  teaUfy. 
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WmroMDtn.      Iq  addition  to  these  UUs  of  exceptioii»  the  defeodftnt 

"^^^  asrigne  for  errors  apparent,  on  the  face  of  the  record,  let. 

^"^^  ^"*  That  the  contract  sued  on,  is  usurious.    8d.  That  the  charge 

o'cojrna.      of  the  court  delivered  in  writing,  and  contained  in  the  record, 

is  illegal  and  improper,  and  Sd.  That  the  judgment  differs 

materially  from  the  verdict  rendered. 

As  to  usury,  it  appears  in  the  record,  that  the  amount 
found  due  on  settlement,  was  to  bear  interest  at  ten  per  cent., 

A  „.^  '  ^^^  ^^  ^^'y  ^PP^SLfB  both  by  admissions  and  proof,  that  in 
eaiouiatiiig  the  calculating  that  amount,  there  was  an  error  of  one  hundred 
iJbe^  "*^  hf  dollars,  which  was  corrected.  This  does  not  appear  to  us  an 
thle'ie  '*i  «m«Slt  *^^®™P^  ^  obtain  a  higher  rate  of  interest  than  the  law  per- 
one  hundred  doi-  mits.  On  the  Contrary,  we  should  infer  the  intention  of  the 
not  be'^emsideU  parties  to  agree  on  ten  per  cent,  on  whatever  amount  was 
uflurioiu''^^  really  due,  as  such  transactions  are  always  subject  to  proofs  of 
ert.  error. 

The  charge  of  the  judge  which  is  complained  of,  appears 

to  the  court  fair  and  impartial.    All  questicms  of  fact  are  left 

exclusively  to  the  jury.    They  were  correctly  instructed,  that 

fraud  must  be  proved ;  that  a  mere  error  of  calculation  of  the 

amount  due,  without  any  intuition  to  defraud  on  the  part  of 

the  [rfaintiiifs  or  their  agent,  would  not  be  sufficient  ground  to 

Ufoiy  iiM^be  annul  the  contract,  but  reduce  the  amount.    The  last  sen- 

tn^nSbt^^^St,  tence  is^  **  usury  cannot  be  proved  without  being  (deaded.'' 

BoTi^^  ?f  it  '^^^  '®  perhaps  too  broad  a  proposition,  and  not  stated  with 

•PiM»n  from  the  sufficient  limitations.  Oases  may  well  be  imagined,  in  which 

SemJ'oii^d  bf  i^  might  appear  from  the  petition  itself,  or  the  evidence  oflfered 

SSiS'*thM*  to!  ^y  ^^*  plaintiffii,  that  more  than  ten  per  cent,  was  stipulated, 

per  cent   waa  and  in  such  a  case,  even  without  plea,  the  court  would  be 

^^^^"^^^         bound  to  notice  it,  inasmuch  as  the  law  refuses  an  action  to 

enforce  such  a  stipulation.     But  if  the  judge  only  meant  that 

the  proofe  must  correspond  with  the  allegations  of  the  parties, 

we  think  him  correct     In  this  case  we  think  the  pleadings 

such,  as  to  have  authorised  proof  of  usury,  if  any  had  existed. 

No  evidence  was  ofiered  a^  rejected,  on  the  ground  that 

usury  was  not  gpeciaUy  pleaded.. 

On  examination  of  the  judgment,  we  find  it  to  correspond 
with  the  verdict 
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Having  dispoKd  of  these  pmntss  we  come  to  the  merits,  wtmnati^n. 
The  defendant  being  the  mother  of  S.  Beli,  who  died  without  -^"ff^*^  '»^- 
issue,  became  his  heir  at  law,  and  was  seized  of  his  estate  at  n^wn  n  au. 
the  moment  of  his  decease,  subject  however  to  her  right,  with      •'tonrm. 
the  authorisation  of  her  husband,  either  to  renounce  it,  or  to 
limit  her  liability  to  creditors,  by  accepting  with  the  benefit 
«rf  inventory.    She  went  before  the  parish  judgs,  and  with     The  esMe  of 
the  concurrence  of  her  husband,  declared  her  intention  to  JjJjJUJ**  ^Jj? 
accept  the  succession  with  the  benefit  of  inventory.    The  inmng  oidf  hb 
estate  of  the  son  became  the  paraphernal  property  of  the  it, 


mother,  and  she  had  a  right  to  administer  it,  without  the  K^f*'^? 'S 
interference  of  her  husband.  The  acceptance  of  the  estate  ^ ?"«** to**- 
with  the  consent  of  the  husband,  was  an  engagement,  as  «ttt  «he  lutlnS- 


lelates  to  creditors,  that  if  she  did  not  administer  the  estato  ^^ 
according  to  law,  as  beneficiary  heir,  she  would  be  personally  tlie  Mtsepc- 
liable  for  the  debts ;  that  if  she  neglected  to  take  an  inventiK  ^^on  of  T«r 
ry,  and  other  conservatory  steps ;  if  by  disposing  of  the  ^^  ^Vuh  "Se 
property  belonging  to  the  estate  as  her  own,  she  put  it  out  of  eonaent  of  her 
her  own  power  to  make  to  the  creditors,  a  fair  exhibit  of  the  benefit  of ^Ten^ 
means  of  the  estate  to  pay  its  debts,  then  the  creditors  should  ^^^*  ™  an  en- 

f    •'  '  ngement,  as  re- 

have  a  right  to  consider  her  as  having  forfeited  the  benefit  of  lates  to  credi- 
inventory,  and  made  herself  unconditional  heir.     But  it  is  diTnot  luimini^ 
argued,  that  the  husband  consented  only  to  an  acceptance  eot^n/^*  ulw" 
with  benefit  of  inventory,  and  she  cannot  be  made  heir  un-  a>.    benefieiuy 
conditionally  without  his  consent.     To  this  there  are  two  be  penonaiiy  u- 
obvious  answers :  first,  that  the  husband  by  assenting  to  her  ^^^  ^^^    **** 
acceptance  with  the  benefit  of  inventory,  necessarily  assented 
to  her  administration,  as  beneficiary  heir,  and  to  all  the  legal 
consequences  of   her   neglect  or   mal-adrainistration ;  and, 
secondly,  that  the  husband  having  died  in  August  1821,  it 
does  not  appear,  that  it  was  then  too  late  for  her  to  liberate 
herself,  by  causing  an  inventory  to  be  made.     It  was  not  too 
late  if  in  the  meantime  her  acts  had  been  merely  conservative. 
These  transactions  run  through  a  series  of  years,  and  this  suit 
was  not  instituted  until  April,  1827.     It  is  not  pretended  that 
any  inventory  has  ever  been  made,  and  some  of  the  property 
was  shown  on  the  trial,  to  be  still  in  possession  of  the  defend- 
ant.    It  is  in  evidence  also,  that  she  gave  up  one  store  of  the 
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Wwrmr  Dnrr.  deceased,  to  her  son,  who  acted  as  her  agent    AU  the  facts 

"^"s^*^  *Mi.   ^g|re  laid  before  the  jury,  as  well  in  relation  to  her  manage- 

iiAwsE  ST  AUk  ment  of  the  succession^  as  to  the  credits  to  which  she  was 

o'boanB.     entitled,  for  the  notes  and  accounts  turned  over  to  the  plain- 

tiffii  as  collateral  security,  and  other  payments  made  to  them 

WheretaMuof  both  before  and  after  the  written  acknowledgment  of  the 

«iie  ■e(iienel&  of  debt,  on  the  10th  December,  1820 ;  and  also  in  relation  to  the 

JL-rS-Sl «™"  i»  ^  "^-^^  ««d  the  dleged  fraud  and  circum- 

Bjw^  finn,  vention  practiced  by  the  plaintiffs.    Those  were  questions 

•Dd  cilvamTen-  pecuUady  of  the  province  of  a  jury.    They  seem  to  have 

tt^ai? i^bmStod  ^'^^  ^^^  <>^  ^^^  amount  of  principal,  and  accruing  interest 

to  B  >ii7,  who  due  on  the  18th  of  February,  1825,  with  the  sum  of  about 

Mwff^r  to  Dsre 

McefbUy  aUow-  thirteen   thousand  five  hundred  doUara    After  a  careful 
:iru''t2;:2  perusal  of  the  recced,  we  cannot  discover  that  any  credit  w 


H^Kj^^*^^  rejected,  to  which  she  was  manifestly  entitled,  and  this  court 
be  diitarbed.      cannot  disturb  the  verdict. 

It  is,  therefiire,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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BROU88ABD  V8.  BSBVABB  BT  ALS.* 

AFFIAL  ntOM  TUB  OOVftT  OP  TBI  FIFTH  JUIMCIAI.  DIBT&IOT* 
TBS    JUDOB    TBBKBOF  FKB8IDINO. 

fCUuftoms  result  from  a  long  Mriet  of  actions,  constantly  repeated,  which  by  Wmnv  Ditr. 
such  repetition,  and  by  nnintermpted  acquiescence,  acquire  the  force  of  S^^ember,  ISH, 
A  tacit  and  common  consent.  BBovsauu 

The  particular  custom,  **  thai  the  emnmiaufsf  of  property  cmHmuSy  after  the  bbbbabb  btaxb^ 
death  of  one  of  the  partners,  until  uwetUory  it  mad/t^*  is  required  to  be 
proved  by  other  partitions  and  diyisions,  that  may  haTO  been  made  in  the 
same  place,  and  that  it  has  pre?ailed  without  interruption. 

The  establishment  of  a  custom,  necessarily  admits  proof,  other  than  that 
required  to  establish  laws. 

Parole  evidence  is  inadmisnble,  to  proye  the  customs  of  a  country. 

*The  •pision  in  this  case  wu  proooancod  and  recorded,  tL%  of  tbe  September  term  at 
Opelowaa,  18B7,  bat  was  omitted  to  be  pabUabed  ia  Mattia'a  leporta. 
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tit. 
■UUfAftOITAlS. 


WKm«9  Din*.      The  plaintiff  had  judgment,  estaUishing  the  payments 

Srptember,in3i,  made  by  him,  on  account  of  the  community,  to  the  amount  of 

BMVMAM     fourteen  thousand  one  hundred  and  nineteen  dollars,  which 

is  adjudged  to  be  an  oflbett  to  all  the  defendants'  claims,  and 

the  plaintiff  discharged  from  all  further  liability,  for  any 

property  of  the  succession.    The  defendants  appealed. 

This  cause  was  argued  at  the  September  term,  1827,  at 
Opelousas,  by  JIfr.  Brownecn  for  the  plaintifl^  and  by  JIfr, 
Swum  for  the  defendants.  The  opinion  of  the  court,  was 
made  out  at  New-Orleans,  sent  up  and  entered  of  record,  as 
of  the  September  term,  1827. 

Pctier^  J.f  delivered  the  opinion  of  the  court. 

This  case  grew  out  of  an  action,  which  was  originally 
brought  to  ascertain,  and  settle  the  claims  of  the  heirs  of  the 
late  wife  of  the  present  plaintiff,  to  the  property  held  in 
community,  at  the  dissolution  of  the  marriage,  and  to  annul 
and  set  aside  certain  conveyances,  which  the  plaintiff  had 
made,  of  all  the  real  and  personal  estate.  He  and  those  to 
whom  he  had  sold,  pleaded  to  the  action,  and  after  the  cause 
stood  at  issue  for  some  time,  a  decree  was  entered  up  by 
content,  declaring  the  deeds  of  sale  null  and  void,  directing 
an  inventory  and  estimation  of  the  property  to  be  made; 
that  the  plaintiff  should  take  the  whole  of  the  estate,  at 
the  price  of  the  appraisement,  and  that  after  deducting 
the  debts  due  by  the  community,  he  should  pay  the  heirs  of 
the  wife  their  shares,  at  certain  periods  of  time,  therein 
menUoned. 

The  petitionin  this  case,  sets  forth  these  facts,  and  avers, 
that  an  inventory  had  been  made  by  the  parish  judge ;  that 
the  whole  estate  amounted  to  eleven  thousand  nine  hundred 
and  forty-two  dollars ;  that  he  has  paid  debts  to  a  greater 
amount,  viz :  sixteen  thousand  and  eighty-six  dollars,  and 
that  the  defendants  refuse  to  ratify  these  proceedings,  or  carry 
them  into  effect.  It  concludes  with  a  prayer,  that  they  may 
be  cited,  that  the  whole  of  the  proceedings  may  be  homolo- 
gated, and  that  the  plaintiff  may  be  discharged  from  all 
further  responsibility. 
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The  answer  contains  a  general  denial ;  that  the  parties  to  v/mtMsih!vr. 
this,  and  the  former  suit,  were  minors  and  married  women,  September,  i834. 
and  that  no  legal  consent  could  be  given  by  them,  to  such  a     bhousbabd 
decree  as  that  set  forth  in  the  petition  ;  that  the  conduct  of  BMHAMiTALa. 
the  plaintiff  was  fraudulent,  in  delaying  the  inventory  and 
appraisement,  until  property  had  greatly  fallen  in  price ;  that 
the  sum,  which  the  plaintiff  now  avers  he  had  paid  of 
community  debts,  exceeded  by  more  than  four  thousand 
dollars,  the  amount  stated  in  the  answer,  filed  by  him  in  the 
first  suit ;  and  lastly,  that  after  the  death  of  his  wife,  he  had 
acquired  property  which  must  enter  into  the  community. 

On  the  trial,  the  defendants  offered  evidence  to  prove,  that 
after  the  death  of  their  ancestor,  the  plaintiff  had  made  large 
crops  with  the  slaves,  which  were  common  property.     This 
was  rejected.     They  then  offered  to  prove  by  parole,  and  by    Customs  resak 
the  tecord  books  of  the  Court  of  Probates  of  Attakapas,  that  ^  of  *^^ 
it  was  the  usage  and  custom  of  that  county,  and  of  the  state  constwitij     re- 
of  Louisiana,  to  consider  the  community  as  existing,  until  an  such   repetition 
inventory  was  made ;  that  the  Fuero  Real  of  the  kingdom  of  J^p^J  ^^^ 
Spain,  was  in  force,  where  the  succession  was  opened.     This  quiescence,   ae- 

.1  1  .  Ill  1  .   1        1       q****^  *«   force 

evidence  was  aLso  rejected    by  the  court,  to  which    the  of  a  tacit  and 

defendants  excepted.  ^°'°"     '^'*' 

Customs,  according  to  our  Civil  Code,  result  from  a  long    'The  partieaiai- 

-         .  ,  11*11  1  1    custom,  that  the 

senes  of  actions,  constantly  repeated,  which  have  by  such  cfmumtmty  of 
repetition,  and  by  uninterrupted  acquiescence,  acquired  the  Sl^^^ter*^ 
force  of  a  tacit  and  common  consent.    La.  Code^  art.  3.  ^^  <><*  one  of 

The  particular  custom,  oa  which  the  defendants  relied  in  menun^made, 
this  instance,  is  required  to  be  proved  by  other  partitions  and  JJ^S*^  ^^ 
divisions,  that  may  have  been  made  in  the  same  place,  and  pjutitionsanddi- 
that  it  has  prevailed  without  interruption.  FebrerOf  p.  2,  lib.  have  been  luide 
1,  cop.  4»  §  4,  JVo.  91.  3  MarHn,  120.  The  recognition  of  pUce!*Sid  thSi? 
customs,  by  our  Code,  necessarily  admitted  proof,  other  than  ^*^  prevailed 
that  required  to  establish  laws.  The  custom  which  the  mpdon. 
defendants  attempted  to  prove,  was  not  as  plaintiff  objects,  mentof  aenstom 
contrary  to  the  general  law  of  the  land,  but  an  exception  to  JS2""J1^  ^ 
the  ordinary  rules,  which  regulate  partnerships.  If  the  proof  than  that  requir. 
of  customs  could  be  rejected,  because  it  established  something  la^,^ 
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Wnmnr  Divr.  difiereni  firooi  the  law,  no  eostom  could  be  proved,  for  if 
^^^*^*'^>^'^  it  were  not  diflbrent,  it  would  make  a  part  of  the  law. 

But  the  court,  in  our  ofMnion,  acted  correctly,  in  rejecting 
parole  evidence  of  this  custom,  first,  because  the  law  direcla, 

Parole  eWdeDoe  it  shall  be  proved  in  another  manner ;  and  second,  because 
toproyeaZTraiH  P&Tole  evidence  is  not  the  best  of  matters,  which  the  law 
tomt  of  A  eoua-  required  to  be  executed  in  writing.    There  was  no  legal 

The  books  and  grouud^  for  rejecting  the  evidence  of  the  books  of  the  parish 
parish'  judge's  judge ;  it  was  precisely  that  species  of  proof,  which  the  law 
a^^tbT  ^*^  demands^  in  relation  to  this  custom,  and  the  cause  must 
eridenee       to  be  remanded,  to  give  the  party  an  opportunity  of  producing  it. 

nrore  a  partica<" 
lar  eustom  in  re- 

ti!f^^^*a!^  I^  ^  therefore,  ordered,  adjudged  and  decreed,  that  the 
eommnniij  after  jadgment  of  the  District  Court  be  annulled,  avoided  and 

the  death  ofone''*'-.  ,  ,  ,,^  -i.. 

of  the  partners  reversed ;  that  the  cause  be  remanded  for  a  new  trial,  with 
wuwftaserjia  ^p^^^Qng  ^o  the  judge  a  quOf  not  to  reject  the  record  books  of 

the  parish  of  St.  fifartin,  to  prove  that  the  Fuero  Rsal  was  ia 
force  there ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  the  appellee  pay  the  costs  of  this  appeal. 


lIBOUSSABn  V8.  H^UnAXD  ST  AI.S. 

AFPBAL  raOM  THK  COirRT  OP  THB   VIFTH  JUDICIAL  DIBTfttOT,    TBI  JO0OK 

OF  THB  8BVBNTH  PRBflKDINO. 

Evidence  conaistiiig  of  extracts  from  the  proeit  verhai^  of  commandants 
and  pariflh  Jadges  in  Attakapaa,  for  a  long  aeriea  of  years,  in  which  the 
phrase  »  qfin  de  faire  cesser  la  eommunanii  **  is  used  in  the  caption  to 
inventories,  with  other  phrases  of  similar  import,  is  msufieievU  to  prove 
the  existence  of  a  eusiwn  in  such  pUtec,  that  a  commnnitj  of  acquests  and 
gains  continued  between  the  surviving  husband  and  the  heirs  of  bis 
deceased  wifbf  until  inventory  is  made. 
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When  there  is  no  evidence  to  eaftrfj  the  court,  that  any  socoeMion  hu  been  Wxmmw  Disr. 
■ettled  and  partaken,  in  conformity  with  an  alleged  or  supposed  nutom  of  ^^^^J^J 
a  place,  reoogninng  the  continaanee  of  the  community  after  the  mar*      bbouibasd 
riage  is  dissolved,  until  inventory  u  taken;  and  nothing  like  a  couise  of  bibxabbst lis. 
judicial  acts  recognising  such  a  custom  Is  shown,  it  will  not  be  considered 
as  proved  to  exist. 

A  community  of  acquests  and  gains  as  such,  ceases  to  exist  at  the  moment 
of  the  death  of  one  of  the  partners,  with  all  the  legal  effects  resulting 
from  it.  Each  party  is  seized  of  one  undivided  half  of  the  property 
composing  the  mass ;  land  the  surviving  party  cannot  alienato  the  share 
not  belonging  to  him. 

If  the  survivor  of  a  community  of  acquests  and  gAins,  continueii^to  admin- 
Istor  it  without  provoking  a  partition  and  is  tacitly  permitted  to  enjoy  tho 
common  estate,  he  will  be  considered,  except  in  cases  where  he  may  have 
a  legal  usufruct,  as  intermeddling,  and  his  responsibilities  will  be  those 
of  a  negetiarum  geitor. 

A  jndgment  rendered  by  a  court  of  competent  jurisdiction,  between  parties 
legally  before  it,  cannot  be  questioned  indirectly  and  collatorally. 

Biinors  are  bound  by  the  judgments  of  couite  of  competent  jurisdiction, 
when  they  come  before  them  properly  represented,  in  the  same  manner 
as  other  persons.     • 

The  IWrs  Real  was  not  In  force  in  Louisiana  in  1816. 

While  a  jndgment  remains  in  force  and  unappealed  from,  the  righte  of 
the  parties  are  concluded  by  it,  leaving  to  those  under  age  their  legal 


Property  purdiased  by  the  husband  after  the  dissolution  of  the  community 
by  the  death  of  his  wife,  becomes  his  tole  property;  but  he  is  acdbunt- 
ahle  fbr  one-half  of  the  net  revenues  derived  fW>m  the  common  proper- 
ly after  the  dea&  of  his  wife,  and  up  to  the  time  of  making  the  inventory. 

This  case  was  remanded  for  a  new  trial  at  the  September 
term  of  this  court,  held  at  Opelousas,  in  1827.  SeepreeeJSng 
etuej  anteSll. 

On  its  return  to  the  District  Court  the  defendants  were  per- 
mitted to  prove  by  the  records  of  the.  parish  judge^s  office, 
that  according  to  the  custonls  of  the  county  of  Attakapas,  a 
community  of  property  continued  after  the  death  of  one  of  the 
partners  between  the  survivor  and  the  heirs  of  the  deceased 

partner  until  an  inventory  is  made. 

28 
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WsaiTKAx  DifT.      The  district  judge  decided  "ibafl  the  defendants  havingpro- 

Se^ptet^iber^u^^  vcd  that  the  Ftiero  Real  of  Spain  was  in  force  in  this  state  at 

BttoKSARo     the  time  of  ttic  death  of  the  wife  of  the  plaintiff,  in  1816, 

BERVARULTAU.  that  tlic  community  of  goods  and  property  and  acquests  and 

gains  which  formerly  existed  between  the  parties,  continued 
after  the  death  of  the  wife,  to  the  15th  November,  1820,  the 
time  of  making  the  inventory."  He  then  went  on  to  annul 
the  decree  rendered  in  the  first  suit,  wliich  directed  an  estima- 
tion and  deduction  of  all  the  debts  paid  by  the  husband,  from 
the  community  property,  after  the  death  of  the  wife,  and  be- 
fore taking  the  inventory,  before  a  partition  of  the  community 
was  to  be  made.  Judgment  was  then  rendered  in  favor  of 
the  defendants  for  one-half  of  the  community  as  estimated  in 
the  inventory  taken  in  1820,  or  for  half  the  sum  of  eleven 
thousand  nine  hundred  and  forty  two  dollars,  to  be  satisfied 
out  of  the  property  of  the  community  that  existed  in  the  pos- 
session of  the  husband  at  the  death  of  his  wife.  From  this 
judgment  the  plaintiff  appealed. 

Brovmson  for  the  plaintiff  contended,  that  the  decree 
rendered  between  these  parties  must  be  enforced,  as  nearly 
all  of  the  heirs  of  Madame  Broussard  were  majors  and 
married  women  at  the  time  it  was  rendered  by  consent. 

2.  It  will  also  appear  from  the  estimate  of  the  community, 
as  it  existed  at  the  wife's  death,  and  the  amount  of  debts 
since  paid  on  its  account,  that  there  was  not,  and  is  not  now 
in  fftct  any  property  or  portion  of  the  community,  which  the 
heirs  can  claim. 

3.  But  suppose  there  should  be  found  any  estate  to  be  divid- 
ed between  these  claimants,  and  supposing  that  the  former 
judgment  should  be  found  injurious  to  the  present  defendants, 
I  contend  that  this  court  can  only  make  restitution  to  the 
minors,  and  not  to  the  majors  and  married  women,  who  were 
legally  represented  at  the  rendering  of  the  decree. 

4.  Minors  it  is  admitted  are  privileged  to  demand  restitu- 
tion, even  against  a  judgment  under  the  Spanish  law,  but 
they  must  show  that  they  have  been  injured.  Partida  6,  tit. 
19,  law  2. 
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5.  But  can  the  restitution  in  favor  of  the  minors,  benefit  Wkstehjt  Dm, 
the  majors  ?  Their  interests  are  not  indivisible.  The  law  September,  i8S4. 
itself  divides  their  interests,  so  that  each  is  entitled  to  his     bboussard 

vs. 

virile  portion  of  the  property,  &c.  berkabjdvtals. 

6.  It  is  argued  that  the  community  of  acquests  and  gains, 
continued  after  the  dissolution  of  the  marriage,  until  the 
taking  of  the  inventory.  If  so,  then  all  the  property  of 
which  it  was  composed,  was  included  in  the  inventory.  On 
the  subject  of  the  continuation  of  the  community,  after  the 
death  of  one  of  the  parties,  the  court  is  referred  to  FebrerOy 
part  2,  Kfc  1,  chap.  4,  §  4,  from  J^o.  86  to  96. 

7.  The  plaintiff  denies  the  existence  of  the  Fuero  Real  of 
Spain  in  Louisiana,  or  any  such  customs  in  the  county  of 
Attakapas,  as  those  contended  for  by  the  defendants'  counsel. 

Simon  for  the  defendants. 

1.  This  suit  is  brought  to  carry  into  effect  a  certain  judg- 
ment of  the  District  Court,  unappealed  from,  which  judgment 
was  rendered  by  consent  between  the  parties.  That  consent 
I  contend,  was  given  in  error.  Three  of  the  plaintiffs  in  that 
suit,  and  who  are  defendants  in  this,  were  minors  at  the  time 
the  judgment  was  rendered.  Judgment  in  the  present  case, 
was  rendered  in  favor  of  the  defendants  generally,  and  the 
plaintiff  appealed.  • 

2.  The  defendants  plead  restitution  against  the  first  judg- 
ment, which  plea  should  have  effect,  at  least  in  favor  of  the 
minors.  Judgment  by  consent,  under  such  circumstances, 
cannot  stand.  Partidas,  Moreau  and  Carlton  edUiony  vol,  1, 
;).  317,  laws  I,  2,  3.     Vol.  2,  p.  1153,  law  3. 

3.  The  injury  resulted  in  this  case,  in  not  setting  up  the 
proper  defence  for  the  heirs,  and  in  letting  judgment  go 
against  the  legal  rights  of  the  parties.  We  now  take  the 
ground  that  the  community  contintted  to  exist  betweenihe  survi- 
ving husband  and  the  heirs  of  his  wife,  until  the  making  of 
the  inventory ;  that  all  the  fruits  arising  from  the  property, 
since  the  death  of  the  wife,  up  to  the  time  of  the  inventory, 
belong  to  the  community,  and  ought  to  have  been  accounted 
for  by  the  husband,  to  the  commimity.     If  tliis  position  be 
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WimuiDttT.  true,  lis  effect  was  disregarded  at  the  rendition  of  the  judg- 

September.is^  mcDt,  which  Considered  the  conu^unity  dissolved  by  the 

sBovMABD     death  qf  the  wife.    In  this  respect,  the  judgment,  as  £ur  as 

regards  the  minors^  is  not  binding.    They  at  least  are  entitled 

to  restitution. 

4.  The  community  continues  between  the  surviving  part^ 
ners^  and  the  heirs  of  the  deceased  one,  until  an  inventory  is 
made.  4  Feircra  ad.  &oaib  1,  c^.  4,  §  4,  A*of.  86, 87  and  88, 
p.  t6j.    an  voL  8,  duf.  9,  §  1,  JV*o.  12,  p.  181. 

5.  According  to  the  custom  of  Orleans,  if  no  inventoiy  is 
made,  the  cooununity  coiHinues  with  the  collateral  heira. 
Pothier^i  Cammuna^  voL  2,  p.  229,  §  792,  793,  p.  260,  JW- 
808.    3  Mwrtbi,  120. 

6.  In  this  case  it  is  proven,  that  it  was  always  customary 
in  the  county  of  Attakapas,  to  make  settlements  of  the  comii- 
munity  on  the  basis  of  its  continuance,  up  to  t|ie  time  of 
taking  the  inventory.  The  acts  and  records  from  the  paridi 
judge's  office  in  St.  Jdartin,  embracing  a  long  series  of  dates^ 
and  which  are  in  evidence,  show  the  existence  of  this  custom : 
and  that  the  Fuero  lUalo{  Spain  existed,  and  was  in  force  in 
Attakapas,  at  the  time  of  the  death  of  plaintiff's  wife. 

7.  All  the  profits  that  have  been  made  by  the  pluintffll^ 
since  the  death  of  his  wife,  up  to  making  the  inventory,  and 
with  which  profits  he  has  paid  the  debts  of  the  ^X]|mmunity» 
oug^ht  to  have  been  partaken  between  the  parties ;  that  ia, 
the  plaintiff  should  not  be  allowed  any  credit  for  the  payment 
of  those  debtfi^  which  were  extinguished  by  said  profits. 

^.  The  District  Court  has  rendered  a  judgment  in  favor 
of  the  defendants,  for  their  half  of  the  inventory,  without 
allowing  any  credit  for  the  debts  paid  with  the  profita  We 
contend,  that  all  the  defendants  are  entitled  to  that  half,  and 
at  all  events,  that  the  three  minors  are  entitled  to  their  portion, 
which  would  be  a  fourth  of  the  amount  of  the  inventory. 

9.  In  relation  to  the  married  women,  who  were  interested 
in  the  first  suit,  and  among  the  defendants  in  this ;  and  whose 
husbands  in  that  consented  to  the  judgment,  I  contend  that 
the  judgment  is  not  binding  on  them,  and  that  they  witjii  the 
minors,  are  entitled  to  restitution. 
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Btawnson  in  reply,  denied  ^at  there  was  any  evidence  of  WMmnv  Dm. 
any  debts  having  been  paid  by  the  fruits  and  prdits  of  the  late  September,  iss^. 
conununity.  bboussard 

S.  The  debts  were  chiefly  paid  by  contracting  new  debts  BsnHAiwETAu. 
on  the  part  of  the  plaintiff.    If  evidence  to  this  point  had 
been  taJcen,  it  would  have  shown  that  the  plaintiff,  during 
the  pendency  of  this  s^it,  had  fail^  in  consequence  of  them. 

Buttard  /.,  delivered  the  opinion  of  the  court 

This  case  was  before  the  court,  at  a  former  term;  the  ^Ju^**^*^ ^S^ 
judgment  first  rendered,  was  reversed,  and  the  case  remand-  tract*  from  the 
ed,  in  order  to  enable  the  parties,  tp  exhibit  certain  evidence,  ^^^milSSulu 
of  the  existence  <rf  a  custom.  On  the  new  trial,  written  SJ^^jJ^xtoCpSs 
evidence  was  produced,  consisting  of  documents  from  the  fop  a  long  senes 
archives  of  the  parish  of  St.  Martin,  some  of  ancient  and  which^^*^  the 
some  of  recent  date,  which  satisfied  the  judge  a  qnoy  that  J^^^  *^^  % 
t,he  custom,  of  considering  the  community  as  continuing,  ^'*TS*?^'!j^ 
after  the  death  of  one  of  the  parties,  until  an  inventory  was  oiivtion  to  inyen- 
made,  was  in  existence  in  Attakapas,  eLnd  that  the  Fturo  ^i^I'^  ^^ 
Real  was  in  force  there,  at  the  death  of  Madame  Broussard,  !^  i^j^'  ^ 
as  late  as  the  year  18.16.  prove  the  exist- 

This  court  held,  at  that  time,  that  the  particular  custom  ^MM^jb^oMhat 
rdied  on,  could  only  be  proved  by  other  partitions  and  i^^""*^iu^ 
divisions,  which  nwy  have  been  made  in  the  same  place,  and  Eun>  eoodnued 
that  it  prevailed  without  interruption,  upon  the  authority  Tivine  hasbu^ 
GtFebrero,  p.  8,  lib.  1,  chap.  4,  §  4,  JVo.  91.  aniS Martin,  130.  JJ^  ^^^!^ 

The  evidence  cffeted  on  the  trial,  and  which  is  annexed  to  ^>^«>  ^^i  ^n- 
the  record,  consists  of  numerous  inventories  or  extracts,  from  wiien  there  u 
proc^  verbauxj  by  several  successive  commandants,  on  pro-  JSisfy^A^^Smrt 


ceeding  to  take  inventories,  in  which  they  make  use  of  such  ^^*^7^ 

.  «!.«.  «  111  ««         nonhMheenicfr. 

expressions  as  the  following:  that  they  had  proceeded  to  Ued  and  nit^ 
make  an  inventory  with  appraisement,  &c.  ^^q/bi  defaire  cener  ^^(TuTial 
la  ctmmnaiuti^  &c.,  or  of  similar  import.  There  is  no  J^raSwr^ 
evidence  to  satfisfy  us,  Ihat  any  succession  has  been  settled  i>Ukee,  reeogpi- 
apd  partaken,  in  conformity  with  such  supposed  custom.  ^^J^  tt^ 
Nothhig  like  a  co^rse  of  judicial  acts,  recognising  such  a  Sjrmm^  "^ 
custcNn,  i9  sl^own.  The  expressions  embodied  in  the  various  diMoiTed,  wuu 
inventories  before  us,  ^unount  to  nothing  more,  in  our  opinion,  ^hcniw^M^Si 
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Westeutt  Dist.  than  the  usual  style  of  notaries,  which  add  nothing  to  the 
SeptembtT,\H3i.  f^^^cr.  and  effect  of  the  act.     An  inventory  without  such 
BRoir<$8ARD     enunciation  of  the  purpose  for  which  it  was  made,  would  not 
BXfLsxnvrrxu.  be  less  an  inventory, 
like  ft  course  of     That  a  Community  of  acquests  and  gains,  as  such,  contin- 

ioplilfnK^^cri  "^^  ^f^^^  ^^^  ^^^^^  ^^  ®"^  ^^  ^^^  partners,  with  all  the  legal 
custrmi is hhown,  eflects  resulting  from  such  a  relation,  with  authority  in  the 
coMsiden^d  ah  liusbaud,  if  he  should  survive,  to  be  still  regarded  as  the  bead 
pi-ovcd  lo  exist.    Q^  ^Yie  community,  with  power  to  bind  the  common  property 

f)f  ucqii(j,ts  ftiiii  by  new  contracts,  and  to  alienate  it  without  restraint,  is 
leases  trcxlsi  ut  *  propositiou  SO  rcpuguant  to  all  our  notions  of  a  community, 
Oie  niomeiit  of  and  80  subvcrsive  of  first  principles,  that  it  cannot  be  for 

iho  death  of  one  i.i,r^iii^ 

of  the  partners,  a  momcut  admitted.  On  the  death  of  one  of  the  spouses, 
off!  cts  n-suiimg  ^^^  community,  in  a  legal  sense  of  the  word,  is  unquestiona- 
froiu  it.    Each  bjy  terminated.     Each  party  is  seized  of  one  undivided  half 

jmitv    IS   s*"ized       •'  i         ^ 

of  oneundividt^d  of  the  property,  composing  the  mass,  and  the  surviving  party 
jll-m "o.onrpo^sk^^  cannot  validly  alienate  the  share,  not  belonging  to  him.  If 
iIk  ii>»«*»  ; . »'«!  the  survivor  continues  to  administer,  without  making  a 
pjirty       cuiniot  partition,   and  is  tacitly  permitted  to  enjoy  the  common 

alienate  tin*  share       ^    ,        i  mi  •  •!         i  .   •  i  i 

not  belonging  to  cstatc,  he  Will  be  Considered,  except  m  cases  wiiere  he  may 
hiui.  have  a  Icffal  usufruct,  as  intermeddling,  and  his  responsibili- 

IflhcwirMvor  ,.  .„    °      ,  ^     '  .  ^  ^ 

of  a  coiumunity  tics  Will  be  thoso  of  a  negotioTum  gestor. 

guinr'i'outinuel      The  objcct  of  the  present  suit,  is  to  compel  the  defendants, 

lo  admiiasi.  r  it  to  come  to  a  filial  liquidation  and  settlement  of  the  communi- 

Mitlmut     jjrovo-  .  * 

kinjcti  paitiLion,  ty,  formerly  existing  between  Michel  Broussard  and  his  late 
miitlurto  enjoy  ^^ifc,  accordiug  to  a  decree,  rendered  by  consent  of  all  parties 
the  common  Vs-  concerned,  in  1820.     The  defendants  in  this  case,  who  were 

late,  he  "vuU  be  ;  ^  ,  ' 

coribidered,  ex-  plaintiffs  iu  the  first  suit,  seek  to  avoid  the  effect  of  that 
>ilei-c"h«  ^may  judgment,  on  the  aQegation,  that  it  was  rendered  J>y  consent, 
have  aii  gainsu-  ^Ynxi  somc  of  tlicm  Were  minors  at  the  time,  and  some  married 

fillet,    ua    inter-  ^  ' 

meddling,    aad  woiueu,  and  that  thev  were  injured  by  said  judgment,  and 

his  responsibill-  ^-.i    j  .  *.•..• 

ties  will  bethos*:  are  entitled  now  to  restitution. 

^LL^^''^''"''"      The  action  upon  which  the  judgment  was  rendered,  in 

1820,  was  prosecuted  by  the  present  defendants,  against 
Michel  Broussard,  and  other  persons,  to  whom  he  had 
conveyed,  during  the  life-time  of  his  wife,  certain  property, 
belonging  to  the  existing  community  of  acquests  and  gains. 
The  principal  object  of  that  suit  appears  to  have  been,  to 
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annul  that  alienation,  as  made  in  fraud  of  his  wife.     The  WEirrzRx  Dist. 
purchasers,  who  were  parties,  pleaded  among  other  things,  j^/^^"^;*J^-^- 
that  the  right  of  action  was  prescribed ;  tliat  a  year  had      BuousaARD 
elapsed  since  the  sale,  and  that  in  cases  of  alleged  fraud,  the  Bernard ctals 
revocatory  action  could  not  b&  maintained,  after  the  expira- 
tion of  one  year.     The  judgment  was  finally  entered  by 
consent^nnuUing  the  alienation,  restoring  the  property  to 
the  community,  and  permitting  the  surviving  husband  to 
retain  it  as  his  own,  on  certain  conditions. 

If  we  take  the  wliole  judgment  together,  it  is  not  easy  to 
comprehend,  how  the  present  defendants  have  been  aggriev- 
ed by  it.  Without  that  judgment,  tlie  whole  property  would 
yet  belong  to  Isidore  Broussard,  or  Landry,  to  whom  it 
was  conveyed,  before  the  death  of  Madame  Broussard.  It  is 
said,  that  the  consent  of  the  husband,  and  of  the  tutors, 
an)ounted  to  an  alienation  of  the  property  of  the  wife 
and  minors.  But  it  must  not  be  overlooked,  at  the  same 
time,  that  the  same  consent  tended  to  acquire  the  same 
property,  which  without  it,  may  have  been  irrevocably  lost  to 
them. 

The  decree  rendered  in  the  present  case,  sustains  to  a 
certain  extent,  the  exception  of  the  defendants,  and  proceeds 
to  set  aside  the  first  judgment,  as  founded  in  error  of  law,  and 
prejudicial  to  the  minors  and  married  women,  and  condemns  rcmd*  re"!!}  Ty * ' a 
the  plaintiff  to  pay  about  six  thousand  dollars,  the  estimated  fo"»'t  o*>orai>e- 
value  of  the  property  in  the  inventory.  between  partus 

It  has  been  contended  by  the  counsel  for  the  appellant,  <I?^ot  be^*'[ru?i! 
that  the  first  decree  rendered  by  consent,  -if  objectionable,  anTcoiilSi*^ 
was  not  absolutely  null,  but  merely  erroneous,  and  can  Minors  arc 
only  be  avoided  by  action  of  nullity,  or  by  appeal.  j^iTiJlmcnts^    ^'of 

This  court  has  held,  that  a  judgment  rendered  by  a  ^'""^^  ^S  c'^v^- 
court  of  competent  jurisdiction,  between  parties  legally  before  non,  wheuth'y 
it,  cannot  be  questioned  mdirectly  and  coUatarally,  and  in  a  them  iHop^riy 
recent  case,  that  minors  properly  represented,  are  eauallv  7Pr«scntcd,    m 

1  t  1  .1  J      X  •  .      ^  .       ,  •'the    same   m.in- 

bound ;  and  the  same  doctrme  was  recognised  m  the  case  of  ner  m  other  pcr- 
Martin  vs.  Mca-tMs  heirs.     5  Martmy  JV".  S.  165.  '^"!: 

.    .  i  hp       Fureo 

We  are  therefore  of  opmion,  that  the  court  erred,  in  Jifai  was  not  ui 
declaring  that  the  FueroRealwii^  in  force  in  Louisiana,  at  anainisiR'"  ' 
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Wwnur  Dnr.  the  death  ct  Madame  BrouflBard,  tind  id  ssttitig  aflide  the 

s^ttimber,\n5i,  judgment  heretofore  rendered,  and  yet  remaimng  utireversed. 

BBovMAiB     While  that  judgment  remains  in  full  force,  it  ought  to  rega- 

vnuTAURAu.  ^^  ^^^  rights  of  their  parties  in  the  premises,  leaving  td 

While  ft  judc-  ^^^^  ^'^^  ^*'®  "*^  *^'  *^  **  *®  ^™**  ^^*'  ^*^  recolirse. 
mcnt  remiuiiiMi     Befoce  any  final  settlement  of  the  community  can  be  made, 

^jed  frouTSfte  1^  ^  neccssary  to  examine  the  substance  and  extent  of  that 
^^t^fhH  *'®^'*®*  '^  begins  by  declaring,  that  the  property  which  had 
ded  by  it,  lar-  been  sold  by  Broussard  to  Isidore  Bfoussard,  and  by  the  lattelr 
dS^^tib^  kl  to  Landry,  belonged  in  full  rig^t  and  InmA  fide^  to  the  parties 
g»i  reeoone.      jointly,  the  same,  together  with  its  natural  fruits  and  increase, 

being  a  community  between  said  Michel  and  the  heira  and 
representatives  of  his  wife.     It  then  proceeds  to  decree,  that 
all  the  property  mentioned  in  the  deeds,  shall  be  partaken 
and  divided  between  the  parties,  the  heirs  taking  their  share 
in  money,  at  certain  times  of  credit,  and  the  defendant 
retaining  the  property,  at  an  appraisement  to  be  made  after- 
wards ;  and  the  sums  coming  to  the  heirs^  being  one-half 
of  that  estimation,  after  deducting  the  amount  of  debts  due 
by  the  community,  and  which  the  defendant  may  have  paM, 
after  the  death  of  his  wife.    It  id  silent  as  to  the  revenues 
derived  from  the  property,  iirom  Januaiy  tSth,  1816,  up  to  the 
time  of  the  inventory. 
PMndrty  par-     It  is  Contended  by  Uie  defendants,  in  their  answer,  that  the 
h^Srwiin^^  property  acquired  by  the  plaintifl;  after  the  death  of  his  wife, 
£!!^^^l!t  "^^^^S"  to  the  community.   «We  are  of  opinion,  that  it  forms 
tiM  defldi  oT  uli  the  sole  property  of  the  plaintifl^  but  that  he  is  accountable  for 
M^^^^pmpa^  I  one-half  the  net  revenues,  derived  from  the  comm<»i  property, 
«oaiiii!bie     for  *^^  ^^^  death  of  his  wife,  and  up  to  the  time  the  inven- 
Qne-biiif  of  the  tory  was  made,  in  November,  18S0.    At  that  period,  we 
Hred^Som  ^  cousider  his  obligation  to  account  for  the  revenues,  to  have 
^^J^^jP^]J|U^  ceased,  because  he  was  authorised  to  consider  the  whde 
of  hit  wife,  and  property  as  his  own,  on  paying  interest,  acconfing  to  the 

vn  to  the  tune  w  .    . 
nafcii^  the  In- judgment 

^'^"''^'  According  to  this  view  of  the  rights  of  the  parties,  under 

the  existing  judgment,  we  are  of  opinion,  that  the  final 
settlement  and  liquidation  of  the  community,  ought  to  be 
efiected  as  fidlows :  first,  all  the  property  mentioned  in  the 
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inventory^  in  the  poopeooion  of  the  plaintifl^  at  the  jnrice  w»nur  Om. 
therein  estimated ;  secondy  crediting  the  plaintiff  for  all  debts  September,  insi,^ 
contracted  before  the  death  of  his  wife,  and  since  paid  by  him,     bbovssau 
and  thirdly,  charging  him  with  one-half  of  the  net  revennes, 
which  the  defendants  may  prove  to  be  derived  from  the  use 
of  the  common  property,  from  the  i5th  January,  1816,  till  the 
15th  November,  1820. 

As  the  judgment  in  question,  related  only  to  certain 
specific  property,  and  it  does  not  appear  certain,  that  it  was 
the  only  property  belonging  to  the  community,  at  the  death 
of  Madame  Broussard,  we  are  of  opinion,  that  the  defendants 
are  not  precluded  from  showing  the  existence  of  other  joint 
property  at  that  time,  and  that,  in  its  partition,  the  defendants 
are  not  bound  by  the  said  judgment. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed ; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the 
parties  proceed  bef<»re  the  parish  judge,  of  the  parish  of 
St  Martin,  to  the  final  settlement  of  the  community,  lately 
existing  between  Michel  Broussard  and  Anastasie  his  wife, 
according  to  the  princijdes  exiH-essed  in  this  opinion,  and 
that  the  defendants  pay  the  costs  of  the  appeal. 
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WatnHUillifr. 

Bepumber,  f  «54.  TBSAiM,  Of.  TBBJOJU  KT  4XM* 

ArrsAi*  rftOM  the  cookt  or  f  robatss  roft  tbk  pakuh  or  st.  aakt. 

In  the  constmction  aad  interpreUtlon  of  wills,  the  intention  of  the  testator 
most  be  eonglit  in  llie  wonif  ^  has  used  in  the  will,  and  not  aliunde. 

Constractions  and  interpretations  of  wills,  are  not  to  be  resorted  to  for  the 
discovery  of  the  testator^s  intention,  when  he  has  used  none  but  plain 
unequiTOcal  expressions. 

A  testator  must  be  presumed  to  know  that  his  own  property  alone  can  be 
the  subject  of  his  disposition. 

So  where  a  community  of  property  ejusta,  and  the  testator  in  his  ologr^»faic 
will  declares  be  wishes  ^^  the  rest  of  his  property^  (after  makin|f  legacies) 
both  real  and  personal,  divided  as  follows :  One-half  to  his  wift,  and 
the  other  half  to  his  brother's  ehUdren,''  kc  :  Held,  that  the  wife  first  t^kes 
half  the  community,  and  one-half  of  the  other  h^,  after  deducting  debts 
and  legacies. 

This  m  BM  aetioa  of  partition.  The  flmktiS  aa  jrarriviAi^ 
wife  of  the  late  Joseph  TheaJl«  iDttitoted  her  wit  m  tb^ 
Pfiobate  Court,  for  the  purifih  of  St.  Mjbjj^  against  the  datiFe 
Aestamantaiy  esEecutoi^  and  the  testamentary  heirs  and  lega^ 
tees  of  her  deceased  husband,  for  a  partition  of  his  suooesskm* 
according  to  the  provisions  of  his  olographic  will,  duly  admit- 
ted to  probate.  The  will  was  dated  the  9th  February,  1832, 
and  tbe  testator  died  during  that  year.  After  making  several 
specific  legacies,  on  particular  titles,  to  his  collateral  relations, 
the  testat<Nr  proceeds  with  the  following  bequest.  **  I  give 
my  wife  Nancy  Theall,  all  my  household  and  kitchen  furni- 
ture, with  the  cattle  and  hogs  that  are  remaining.  The  rest 
of  my  property  both  real  and  personal,  I  wish  divided  in  the 
following  manner,  that  is  to  say :  One^half  of  all  to  my  wfe 
Nancy  Theall.   The  other  half  to  my  brother's  children,"  &c. 

In  pursuance  of  the  above  clause  in  the  will,  the  plainUflf 
prays  to  have  decreed  to  her  one-half  of  the  estate  of  her 
late  husband,  comprising  the  community  of  acquests  and 
gains ;  the  specific  legacies,  on  particular  title,  bequeathed  to 
her,  and  one-half  of  all  the  residue  of  the  said  succession^ 
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after  paying  tha  sptioifie  legacies^  m  parUoiilar  fiOea,  eimtakied  Wkbbji  Dt^ 

in  the  will.  Sepiembar.ltiSl. 

The  defendants  alleged  that  it  waa  the  intention  of  the  thkau 
testator  to  dispose  of  the  whole  of  the  pr<^rty  which  he  pos»  mhu,  n  au. 
sessed,  as  well  his  hereditary  property,  as  that  held  in 
community  with  the  plaintiff  at  the  time  of  his  death,  and 
that  the  plaintiff  was  only  entitled  to  a  moiety  ct  the  whole 
estate,  after  paying  the  legacies,  &c.  The  eTidence  consisted 
of  the  will  and  the  inventory  of  the  succession.  It  also 
appeared  that  a  community  of  property  existed  between  the 
spouses  at  the  time  of  maldng  the  will,  and  at  the  death  of 
the  husband.  The  wife  (now  plaintiff )  claims  one-half  of 
the  succession  by  the  operation  of  law ;  and  one  moiety  of 
the  other  half  (alter  paying  the  legacies)  under  the  will. 

The  probate  judge  decided  that  it  was  the  intention  of  the 
testator,  to  dispose  of  all  the  property  (both  community  and 
hereditary)  of  which  he  should  die  possessed ;  and  that  the 
dispositions  contained  in  the  will  in  &vor  of  the  wife,  were 
intended  to  be  in  lieu  of  all  her  claims  against  her  husband's 
succession,  and  on  accepting  the  advantages  conferred  by  the 
will,  die  is  bound  to  receive  them  in  full  satisfaction,  and 
discbarge  of  all  her  legal  claims.  The  i^aintiff  appealed  from 
this  decree. 

Lewis  and  Bawm  far  the  plaintiff 

1.  The  will  must  be  construed  so  as  to  give  it  effect  if 
poesibie.     La.  Code,  orL  1 706.    6  rouflbr,  p.  S56  ik  SSL 

2.  The  words  of  the  will  must  be  understood  in  their  usual 
sense,  or  common  acceptation.    La.  Codsy  art.  1705. 

3  Meaning  and  effect  are  to  be  given  to  oli  the  words  of  a 
will  Qccordmg  to  their  legal  aceepkUwn.  1  La.  Repart$y  161-2, 
and  %  La.  Reports^  509. 

4.  The  words  of  the  will  must  have  their  full  effect,  when 
there  is  no  ambiguity  in  their  meaning,  and  even  where  the 
testator  is  known  to  have  habitually  used  a  word  in  an  im- 
proper sense,  still  the  usual  sense  of  the  word  will  have  its 
effect.  6  ToufOery  342,  n.  306,  p.  343,  ti.  309,  p.  345,  n.  31 1 
andn.  312,  and  313,  and  p.  350. 
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Wmttvlkpt.     5.  The  words  ^mig  propirtj/f^  in  the  will  cannot  qipljr  to 
jftg^awfer,  issi.  the  wife's  half  ci  the  eommonity,  because^ 

TUAu  1.  One  half  of  the  comtnUDiiy  property,  was  AcrtyliulijMiuI- 

«nAu*n  Ai«  €iU  of  f A«  t€9UUof^$  friU^  and  in  it  she  had  a  vented  right  at  the 

time  the  will  is  dated,  as  well  as  at  his  death.    4  La.  Repefie^ 
188  ofiiMf.  JVbo.  Jteeop.  !».  10  III.  4,  L  1. 

2.  If  a  husband  beqaeath  amg  tkmg  to  his  wife,  it  shall  not 
be  taken  out  of  her  ganandaUnj  but  she  shall  have  U  beeUke 
them.    J^aw.  Reeop.  Ub.  10,  tU.  4,  L  8. 

8.  To  apply  them  in  any  other  way,  would  be  to  make 
the  testator  show  an  intention  to  defraud  hb  wife,  under  the 
specious  pretence  of  giving  her  a  legacy  ;  and  this  would  be 
contrary  to  every  presumption  of  law  which  ever  infen  an 
honest  rather  than  a  dishonest  intent,  unless  the  latter  be 
palpable. 

Brtnenitm  for  defendants. 

1.  Contended  that  it  was  the  intention  of  the  testator  to 
dipose  by  wQly  of  the  tehole  of  the  property  of  which  he  should 
die  possessed.  According  to  this  construction,  the  widow 
would  be  entitled  only  to  cne^hdff  of  the  whole  estate,  after 
paying  the  legacies,  debts,  &c. 

8.  The  testator  being  at  the  head  of  the  community,  evi** 
dently  inUnded  by  the  expression,  **  tht  rest  of  my  property^ 
to  include  all  the  estate  which  existed  between  him  and  his 
wife,  at  his  death,  and  which  he  intended  should  be  so  divided 
as  to  give  one-half  of  the  net  amount,  after  the  debts  and  spe- 
cific legacies  were  paid,  to  his  wife,  and  the  other  half  to  be 
divided  among  his  collateral  relations.  Any  other  construc- 
tion would  be  in  violation  of  the  intentions  of  the  testator. 

Garland  on  the  same  side,  argued  to  show  that  the  construc- 
tion of  the  will,  contended  for  by  the  plaintifl^  was  contrary  to 
the  evident  intentions  of  the  testator.  In  construing  wiUs, 
the  imiversal  rule  is,  that  the  intentUnu  of  the  testator  must 

govern. 

2.  This  was  an  olographic  will,  written  by  the  testator 

himself  a  plain  unlettered  man,  whose  expressions  taken  in 
connexion  with  the  circumstances  around  him,  ought  to  be 
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construed  with  reference  to  what  he  intended  and  did  in  effect  WnrEBii  Din. 
say,  than  to  strict  grammatical  arrangement  September,  i834. 

Martin,  /.»  delivered  the  opinion  of  the  court  tw. 

nOULXX   XT  AU« 

The  only  question  which  this  case  presents,  depends  on  the 
meaning  of  the  last  clause  of  the  will  of  Joseph  Theall, 
the.  plaintiff's  late  husband.  After  making  several  specific 
legacies,  one  of  which  is  in  favor  6f  the  plaintifl^  of  the  house- 
hold and  kitchen  furniture  of  the  testator,  and  some  cattle  and 
hogs^  the  will  concludes  by  the  following  clause :  ^'  The  rest  of 
my  property,  both  real  and  personal,  I  wish  to  be  divided  in  the 
following  manner  :  that  is  to  say,  one-half  of  all  to  my  wife ; 
the  other  half  to  my  brother's  children  (  that  is  to  say,  one- 
half  to  James  Theall's  daughter  Nancy,  the  other  half  to 
John  ThealPs  children.'' 

On  the  application  of  the  wife  for  a  partition,  the  Court  of 
Probates  expressed  its  opinion,  that  it  was  the  intention  of  the 
testator,  in  this  clause,  to  make  a  disposition  of  all  the  proper- 
ty, of  which  he  should  die  possessed,  as  well  that  which  he 
held  in  community  with  his  wife,  as  that  which  composed  his 
hereditary  and  proper  efiects ;  and  that  the  disposition  in  the 
will  in  favor  of  the  wife,  was  intended  to  be  in  lieu  of  her 
claim  on,  or  against  his  succession ;  and  that  in  accepting  the 
advantages  conferred  on  her  by  the  will,  she  was  bound  to  re- 
ceive them  in  full  payment,  satisfaction  and  discharge  of  all  her 
legal  claims.  The  partition  was  directed  to  take  place  accord- 
ing to  the  opinion  thus  expressed ;  and  the  plaintiff  appealed. 

The  counsel  for  the  appellee  has  contended  that  the 
will  must  be  construed  according  to  the  evident  intention 
of  the  testator,  who  must  be  believed  by  the  expression  **aU 
my  property,  real  and  personal/*  to  have  included  the  property 
which  he  had  acquired  by  his  industry  and  economy,  although 
the  laws  of  the  country  gave  to  his  wife  one-half  of  the 
acquests  and  gains  made  during  marriage.  That  he  does 
not  use  the  words  ^^  /  give  and  bequeathy"  in  the  clause  under 
consideration,  but  merely  expresses  the  manner  in  which  it  is 
his  intention  a  division  should  be  made.  And  it  is  not  to  be 
believed,  that  while  the  law  gave  to  his  wife^  one-half  of  the 
profits  of  his  industry  during  the  marriage,  he  could  be  tempt- 


% 
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WwvBvr  Dot.  ed  to  rob  bitowa  felattoo%  by  wilUiigawfty from  tiiem  oneJHilf 
Stpiem6er,%$H.  ^f  the  other  halt 

nxAu  There  cannot  be  a  truer  poeition,  than  that  under  which 

TnALL*BT  AIM,  courts  aro  directed  in  the  construction  or  interpretation  of 

In  the  eoD-  willfl,  to  be  guided  by  the  intention  of  the  testator.  This 
ternretatioa  'of  intention  must  be  sought  in  the  words,  which  he  has  used 
ti!i'*of'Ae"°*t^  in  his  will.  It  is  not  to  be  sought  dhmde. 
utor  miut  be  But  Constructions  and  interpretations,  are  not  to  be  rseorted 
mS  Ae  Aot  to  for  the  discovery  of  the  testator's  intention,  when  be  has 
iind'iiota&m<fe'  ^'^^  i^ont  but  plain  unequivocal  expressions.     Candles  are 

Coaitractionfl  Hot  to  be  lighted,  whcu  the  sun  shines  brightly* 
tkHMof  wiCiim     ^  testator  must  be  presumed  to  know,  tha  this  ownpio^ 
iiot  to  ^  <'(^«<^  perty  only,  can  be  the  subject  of  his  dispoMtion,  and  that  he 
discovery  of  the  canuot  dispose  of  the  property  (^  others. 
tioT^te^heh^      It  is  neither  extraordinary,  uncommon  or  surprising,  that 
•wed  none    but  ^  man  should  inTe  one-half  of  his  property  to  his  wife,  when 

plain   unequiYo-  ,,  ..ii^         i^.  *^^-i. 

cid  eipressions.  he  bcstows  the  Other  half  on  his  nephews  and  nieces. 

««-^  K-^^S'      If  ft  declaration  of  a  testator,  that  he  wishes  his  estate  to 

nrait   be  preta-  ' 

med  to  know  be  divided  between  his  wife  and  his  cdlateral  relations,  is 
pertT  alone  ean  evidence  of  his  intention,  that  the  latter  should  enjoy  the 
w»  dimSriUonf  po^ion  comiug  to  them ;  it  is  difficult  to  comprehend,  why  the 

declaration  should  be  rejected,  when  presented  as  evidence  of 

the  liberality  of  the  testator  towards  his  wife. 

So  where  a     The  bequosts  appear  to  us,  absolute  and  unconditional,  and 

^^^wrS'^exirtsf  ^®  *'®  Unable  to  concur  in  the  opinion,  expressed  by  the 

And  the  testator  Courtof  Probates,  that  it  n  clogged  with  the  condition,  that 

wiiM^^f  he  the  wife  should  renounce  her  legal  rights,  not  resulting  ttom 

wi^es  ^^UiereH  ,l-  _«it 
of  hit  properly  ^"®  ytul, 

(aaer    makinr     xho  wife  is,  in  our  Opinion,  entitled  to  wie-half  of  the 

legacies,)     both  ^    _  *     .  .*..«» 

real  and  person-  ainouut  of  the  property  of  the  community,  after  its  debts  are 
Ibiiows :  o^  deducted.  The  other  half,  added  to  the  husbands'  private 
(  'a*"  5^**  property  constitutes  his  estate.  The  entire  amount  of  this 
half  to  his  6roiA-  estate,  after  his  private  debts  are  paid,  is  subject  to  the  die- 
Hefdf^'^^^^  position  he  has  made  of  it,  in  his  will.  One-half  of  the 
hiff  th^  * mu^  specific  legacy,  in  favor  of  the  plaintiff,  and  the  whole  of  the 
fiitr,  and  one  other  specific  legacies  are  to  be  deducted,  the  balance 
MU  alter  de^  fonus  the  residue,  which  is  to  be  divided  in  two  equal  parts, 
t^\^  \^^  ^^  ^  ^^^^^  belongs  to  the  wife,  and  the  other  to  be  divided. 


'KABPILUKR 
BROWXSOV. 
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one-half  to  Nancy,  the  daughter  of  Jamee  Theall,  and  the  WssteritDist. 
remaining  half  to  be  divided  among  the  children  of  John  September,  i834. 
ThealL 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled  and  reversed; 
and  proceeding  to  give  isuch  judgment,  as  in  our  ojHnion, 
ought  to  have  been  rendered  belowr,  it  is  ordered,  adjudged 
and  decreed,  that  the  partition  of  the  estate  of  Joseph  Thcall 
deceased,  be  made  according  to  the  opinion  we  have  express- 
ed ;  and  that  the  case,  for  that  purpose,  be  remanded  to  tlie 
Court  of  Probates;  the  appellees  paying  costs  in  this  court. 


RASniXTEIl  f>8.   BKOWNSeir, 

APPEAL   raOM   THE    OOUBT  OF  THB    PIFTH   JUDICIAL    DISTRICT,  THE   JUDGE 

OV  VHE  «ET9   PIIE8ID1NO. 

Jin  intenrenor  in  %  Eoit  commeBCfed  by  attaciunent  betvaen  Uie  original 
parties,  alUioagb  he  succeeds  In  obtaining  ja4gment,  cannot  proceed  on' 
Uio  attachment  bond  against  ttko  ^nretj  for  anj  supposed  damagsfv 
bocaose  he  is  no  party  thereto. 

Then  is  no  privity  of  contract  between  the  intervenor  in  a  suit,  aliead/ 
begnn  bj  aU«43lMneiit,  iwd  tha  surety  in  the  attadoseilt  bon^  ud  ke 
cannot  avail  himself  of  the  panaltj  in  the  bond. 

Tkut  plaintiff  took  a  vnle  on  the  defendant,  to  show  cause 
wby  he  should  not  be  made  liable  as  surety  in  an  attachtneni 
iMDd.  The  hoAs  rfiow,  that  one  Miles^  in  Kentucky,  sued 
oat  an  attachment  against  William  L.  Br^it,  then  residing  in 
Attakapas,  in  a  suit  on  a  promiswry  note  of  the  latter,  for  two 
thomaiftd  thsee  hundred  and  My  doUare,  given  for  the  price 
4fi  ela^vea.  Mr.  Biownson  was  the  surety  in  the  attacbnieat 
hud  executed  by  the  pfaqntiff  MUes.    While  this  suit  was 
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Wnrsftv  Din.  pending,  Raspillier,  the  present  plaintiffy  intervened  and  claim- 
Sofiicmbcr^  i^a.  ^  ^|j^  onMMint  of  the  note  sued  on,  as  having  become  the 

purchaser  thereof,  and  entitled  to  receive  the  proceeds. 

After  several  years  litigation,  he  finally  obtained  judgment 
for  the  net  amount  of  the  note,  inAotil  nUere$t.  See  ease  if 
Mh9  vs.  0dm  et  ali.  8,  Martm,  JV.  &  214. 

Raspillier  now  contends  that  he  has  sustained  damages  to 
the  amount  of  his  costs  and  interest  on  Brent's  note,  and  that 
the  attachment  bond  in  the  suit  of  Miles  vi.  Oden  et  als.,  in 
which  Brent  was  a  principal  defendant,  enured  to  bis  benefit. 
He  seeks  to  fix  this  liability  on  the  defendant,  as  surety  in 
said  bond. 

Mr.  Brotensan  appeared,  and  showed  for  cause  that  he  could 

not  be  rendered  liable  on  the  attachment  bond  in  this  way ; 

,    that  if  liable  at  all,  he  could  only  be  made  so  by  a  civil  suit 

in  the  (nrdinary  way  of  petition  and  answer.    The  rule  was 

discharged  and  the  plaintiff*  appealed. 

Brownton  in  propria  pertonOf  submitted  the  case  without 
argument,  no  counsel  appearing  for  the  plaintiff! 

An  lotcpranor 

i^eAe^'W^  B^Mard  /.,  deUvered  the  opinion  of  the  court 
twe»^e  orign  '^®  appellant,  C.  Raspillier,  having  intervened  in  a  suit 
■^p"^  •*-  commenced  by  attachment  by  Miles,  against  Brent,  in  which 
ceedi  in  obtun-  the  present  appellee  was  attorney  and  security  on  the  attach- 
flSiiot'^proMed  ^''^^^  bond,  and  judgment  having  been  rendered  in  his  favor, 
on  the  attMh-  for  the  amount  claimed  by  him  except  interest,  took  a  rule 
•gainitiiie  lore-  ou  the  appellee  to  show  cause  why  judgment  should  not  be 
MM^  SaJ!^  entered  against  him,  for  the  amount  of  damages,  sustained 

wr^tibo^  "^  '^y  *^™»  *®  ^^  ^^^  P*^'^y  ^^  interest. 

iiiere  ii  no  To  this  rule  the  appellee  showed  for  cause,  that  he  was 
S^SLt^^  not  a  party  to  the  suit,  and  that  if  he  was  liable  for  damages, 
*"^''^SSd*'\Mi  **  surety  on  the  bond,  they  could  be  recovered  only  by  regular 
gon  hf  sttidi-  suit  'The  rule  was  discharged,  and  the  complainant  appealed. 
■DK^  ^in  tiie  ^®  &^  of  (^Huion  that  the  court  did  not  err  in  discharging 
iuSTim^^^^^  the  rule.  Besides  the  obvious  objection  that  Raspillier  was 
ftTui  himMif  of  not  a  party  to  the  bond,  and  that  there  existed  no  privity  of 
cbebo^^  ^^  contract  between  him  and  the  appellee,  it  appears  that  final 
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judgment  had  already  been  rendered  in  the  case,  as  to  the  WBmurDnr. 
principal  demand,  and  it  was  too  late  to  engraft  upon  it  any  'ife/^fe^*^*  '^^ 
new  incidental  question.  Nothing  remained  to  be  done  but 
to  execute  the  judgment  rendered  on  the  appeal. 


CnaYBTAU. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aflirmed,  with  costs. 


POBTEB  V$.   CUBBY  BT  AL8. 

Afff AL  VHOM  TMB  OOOKT   Of  THE  FIVTH  JUDICIAL  MSTRIOT,    TBB    JXTDQS 

OF  TBK   BSVKHTH   PftBBIOINQ. 

The  captftin  of  «  ■team-bo&t,  owned  by  several  ponons,  (indadiiig  the 
captain)  haa  auUiority  to  contract  for  freight,  to  be  carried  according  to 
the  usual  trade  of  the  boat;  and  all  the  owners  are  bound  by  suoh 
contract,  even  without  their  assent  given  thereto. 

The  captain,  as  agent  of  a  steam-boat,  may  make  contracts  to  take  effect  tn 
/iffuro,  to  cariy  freight  according  to  the  usual  course  of  trade  of  said 
boat. 

Where  the  captain  of  a  steam-boat,  contracts  to  carry  certain  freight, 
at  a  fhture  day,  between  the  well  known  termini  of  his  voyage,  and  fails 
or  violates  such  contract,  the  owners  of  the  boat  are  liable  in  damages* 
for  all  the  leas  sustained  by  the  party,  with  whom  the  contract  is  made. 

The  measure  of  damages,  and  just  criterion  of  loos  to  the  owner,  is  thci 
value  of  his  property,  at  the  place  of  destination,  alter  deducting  freight. 

The  plaintiff  alleges,  that  through  his  agents  in  New-Oiv 
leans,  in  February,  18S9,  he  employed  captain  R.  W.  Curry, 
commander  and  part  owner  of  the  steam-boat  Attakapas,  then 
running  in  the  tmde,  from  St  Martinville  to  New-Orleans,  ioi 
carry  five  thousand  seven  hundred  gallons  of  molasses,  worth 
one  thousand  four  hundred  and  twenty-five  dollars,  from  the 

SO 
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Wiflfnv  Sh0r.  sugar  plantation  of  Measre.  Dubuclet  &  Benoit,  on  the  Bayov 

^'^^*""*^'"^  Teche,  to  New-Orleans ;  that  to  cany  the  said  contract  into 

fomM       effect,  the  plaintiff  by  his  agents,  Fisher,  Burke  &  Watson, 

cvuT  n  ASM.  in   New-Orleans,   shipped  one   hundred  and  sixty  empty 

barrels,  to  be  filled  up  with  said  molasses,  at  the  said 
plantation,  and  shif^d  and  returned  from  thence  to  New- 
Orleans,  for  which  a  freight  of  one  dollar  and  twenty-five 
cents  per  barrel,  was  to  be  paid.  The  plaintiff*  further 
charges,  that  the  said  captain  Curry  failed  to  deliver  more 
than  sixty  of  the  empty  barrels,  until  long  after  the  time 
agreed  on ;  and  that  he  failed  to  receive  the  said  barrels, 
when  filled  up,  and  to  return  them  according  to  agreement, 
as  specified  in  a  bill  of  lading  for  the  empty  barrels,  and 
wholly  failed  and  refused  to  receive  the  said  molasses, 
although  repeatedly  requested  to  do  so  ;  and  that  the  molas- 
ses remained  two  months,  after  they  were  to  have  been 
shipped,  and  until  the  close  of  the  navigation,  in  July,  1829, 
when  by  fermentation  and  leakage,  the  molasses,  in  conse- 
quence of  the  failure  of  captain  Curry  to  perform  his  contract, 
were  wholly  lost,  except  about  fifty  barrels,  which  were  sent 
by  another  conveyance.  He  estimates  the  loss  sustained, 
in  consequence  of  the  non-fulfilment  of  said  contract,  at  one 
thousand  six  hundred  dollars,  for  which  he  avers  the  captain 
and  owners  are  liable,  and  prays  judgment  accordingly. 

The  defendants  plead  a  general  denial;  that  they  were 
not  bound  by  the  contract,  which  appeared  to  be  made  by 
one  B.  Lafosse,  as  clerk  of  the  steam-boat,  who  signed 
the  bill  of  lading ;  that  he  had  no  authority  to  sign  such  an 
instrument,  and  that  the  contract  alleged  to  be  made,  in 
plaintiff^s  petition,  is  entirely  out  of  the  usual  course  of 
business,  which  the  said  clerk  was  engaged  to  perform ;  they 
aver,  that  if  they  were  bound,  they  have  fully  complied  with 
their  obligation ;  that  they  delivered  the  one  hundred  and 
sixty  empty  barrels  as  directed,  which  were  never  put 
in  a  situation  to  be  returned  by  the  steam-boat ;  so  that  the 
non-compliance  with  the  contract,  as  alleged,  was  solely  the 
ftiuU  of  the  plaintiff*  or  his  agents ;  that  if  all  of  said  empty 
barrels  were  not  delivered,  it  was  owing  to  the  danger  of  the 
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navigation,  for  which  they  are  not  responsible.  They  aver,  WmtohDibt. 
that  more  Uian  one  year  has  elapsed,  previous  to  instituting  T^!*^*  — 
this  suit,  from  the  time  of  the  contract ;  consequently  the  '**iU** 
action  is  barred  by  the  prescription  of  one  year. 

The  plaintiiOr  proved  by  several  witnesses,  the  agreement  to 
carry  the  molasses  to  New-Orleans,  as  alleged ;  that  captain 
Curry,  when  he  delivered  the  last  lot  of  empty  barrels,  late 
in  the  season,  from  another  6team4)oat,  (the  Lady  Lafayette) 
positively  refused  to  receive  the  moIasSes,  at  the  sugar 
plantation  of  Messrs.  Dubuclet  &  Benoit;  and  that  the 
molasses,  with  the  exception  of  about  fifty  barrels,  were 
wholly  lost  to  the  plaintiff;  and  the  remaining  fifty  were 
shipped  by  another  conveyance,  but  were  so  sour  and  leaky, 
as  to  be  scarcely  of  any  value. 

The  clerk  of  the  steam^boat  swears,  he  filled  up  and  signed 
the  biH  of  lading,  according  to  the  orders  of  captain  Curry. 
It  stipulates  as  follows : 

**  Shipped  in  good  order,  &c.,  by  F.  B.  &  W.,  on  board  the 
steam-boat  Attakapas,  whereof  Curry  is  master,  now  lying 
in  the  port  of  New-Orleans,  one  hundred  and  sixty  barrels, 
deliverable  to  Messrs.  Dubuclet  &  Benoit,  &c.,  to  be  filled 
up  with  molasses  and  returned  to  the  shippers,  &c.,  in 
like  good  order  and  condition,  at  the  port  of  New-Orleans, 
(the  dangers  of  the  seas  only  excepted)  unto  the  shippers^ 
(F.  B.  &  W.)  or  to  their  assigns,  he  or  they  paying  freight 
for  said  barrels  of  molasses,  at  the  rate  of  one  dollar  and 
twenty-five  cents  a  barrel,  fee.  In  witness  whereof,  the 
master  or  purser  of  the  said  vessel,  hath  affirmed  to  three  bills 
lading,  &c.  Dated,  New-Orleans,  the  6th  day  of  February, 
18M.''  «B.  Lafosse.'' 

The  defendants  proved,  that  captain  Curry  stopped  once 
for  sixty  or  seventy  barrels,  which  were  not  then  ready. 

Dubuclet  proved,  that  he  and  Benoit  sold  the  quantity 
of  molasses  stated,  (five  thousand  seven  hundred  gallons)  for 
diirteen  horses,  estimated  at  seven  hundred  and  fifty  dollars. 
It  was  also  proved,  that  Fisher,  Burke  &  Watson  were 
Ihe  agents  of  plaiutilT,  and  that  the  molasses  were  worth 
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WjMtrair  thtt.  tweoty«€ight  c6Dt8  per  galkm,  in  New-Orieanfl^  at  the  tioM 
September,  tnsi.  ||j^y  ^g,^  ^  j^  delivered. 

lovRB  The  defendants'  counfel  moved  the  courl  to  charge  the 

coasT  ST  US.  JU7»  ^^^  ^^®  contract  arising  on  the  bill  of  lading,  to  carry 

property  or  fteight»  at  a  fiOure  day,  made  by  the  captain^  was 
not  binding  on  the  owners  of  the  boat,  unless  the  captain  was 
specially  authorised  to  make  such  a  contract,  and  that  thi 
power  (rf  making  such  a  contract,  is  not  included  among  the 
general  powers  possessed  by  captains  to  make  contract^ 
which  aie  Unding  upon  the  owners  of  vessels,  &c.  The  judge 
reused,  and  charged  the  jury  to  the  contrary  of  that  requested. 
The  defendants'  counsel  moved  further,  that  the  claim  of  the 
plaintifl^  being  (x  damages  arising  from  the  non-delivery  of 
the  barrels,  &c.,  was  barred  by  the  prescription  of  one  3rear ; 
but  the  judge  charged  the  jury,  that  the  plaintiflTs  daim 
consisted  of  two  iNranches,  one  for  damages,  for  the  nan- 
deUvery  of  the  barrels  received  on  board ;  and  the  oth^  for 
damages^  for  not  taking  on  board  molasses^  &c. ;  that  as  to 
the  first  claim,  the  plea  of  prescription  had  attached;  but 
that  as  to  the  second,  the  court  was  of  opinion,  that  said  plea 
#as  not  applicable.  The  defendants  moved  several  other 
clauses^  to  be  given  in  charge  to  the  jury,  to  all  of  which,  and 
those  stated,  the  judge  refused^  and  a  bill  of  exceptions 
was  taken  to  said  charge. 

The  jury  returned  a  verdict  of  nine  hundred  and  eighty- 
two  dollars  fifteen  cents,  for  theidainti£^  and  after  overruling 
a  motion  for  anew  trial,  the  district  judge  rendered  judgment, 
in  conformity  to  the  verdict. 

The  defendants  appealed. 

Sowen  and  Levrn^  for  the  plaintiff. 

1.  In  this  case^  the  defendants  resist  the  claim  for  damages^ 
on  the  ground  that  they  were  not  put  in  delay  before  suit. 
This  was  not  necessary,  as  a  party  may  be  m  demewre  by  the 
fn«r<  operotten  0/  bM»  when  the  breach  of  the  contract  ia 
declared  by  the  law,  equivalent  to  a  default.  La.  Csdc^ 
ori.  1905,  JVo.  S. 

2.  YHien  the  thing  to  be  given,  or  done,  by  the  contract, 
was  of  such  a  nature,  that  it  could  only  be  given  or  done. 
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within  d  certaiti  time,  which  has  elapsed,  or  tinder  oeHlkiH  WnrBurDiwn 
circumstances,  which  no  longer  exist,  the  debtor  need  not  be  ^f^**^-  ^^34* 
*  put  in  delay,  to  entitle  the  creditor  to  damagea    X«.  Coie^       r^vnh 
art.  1987,  Ab.  1.  otmuT  kp  au. 

S.  JIferIm,  after  laying  down  the  rule,  that  a  speeial 
demand  is  necessary  to  put  a  debtor  in  debtyy  unless  the 
contract  stipulates,  that  it  shall  be  fulfilled  in  a  fixed  time, 
ftates  as  exceptions  to  the  rule,  cases  in  which  the  debtor  is 
en  demewre,  without  a  subsequent  demand  :  1.  Conventions 
which  relate  to  commerce,  as  an  agreement  to  carry  mer** 
chandise  to  a  fair,  when  the  debtor  is  in  delay,  if  he  lets  the 
time  of  the  fmr  pass,  without  carrying  the  goods,  &g.  2« 
Conventions  which  must  be  executed  in  a  certain  time^ 
as  repairing  a  wall,  in  danger  of  fklling,  &c.  3  MerUtCt 
Meparts^  Ferbo  Demeure^  p.  515.  3  Ibid.  Verbo  ComminMref 
p.  491. 

4.  This  is  a  commercial  contract,  and  is  not  to  be  governed 
by  the  technical  rules  respecting  demeure,  contained  in  our 
Code,  but  by  the  commercial  law.  The  La.  Code  contem- 
plates  the  existence  of  a  future  Code  of  Conunerce.  See 
art.  2823. 

5.  Until  a  commercial  code  is  adopted,  commercial 
conventions  must  be  determined  by  the  existing  commercial 
law,  as  recognised  in  the  Code,  in  relation  to  bills  of  exchange 
and  promissory  notes.  Other  commercial  contracts  are 
decided  by  commercial  law.  La.  CodCf  1908.  3  La. 
Rqwria^  225. 

6.  The  captain  or  master  of  the  boat,  who  made  this 
contract,  had  authority  to  make  it,  which  was  binding 
6n  the  owners.  The  bill  of  lading  was  signed  by  the  clerk, 
which  is  usual,  and  is  done  by  the  orders  of  the  master.  A 
bill  of  lading  may  be  signed  by  the  mate  or  clerk.  JaeobtoiCB 
Sea  LamSf  94f  172. 

7.  The  owners  are  responsible  for  every  contract  of  the 
master,  relative  to  the  usual  employment  of  the  vessel. 
Mbatt  <m  Sh^iiping,  152,  132, 133,  134. 

8.  But  if  a  vessel  be  built  for  passengers  only,  the  ownera 
would  not  be  liable  for  the  contract  of  the  captain,  to  take 
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WBinvlhn.  freight :  or  if  it  were  employed  in  a  particular  trade,  they 
<aptoii&6j,         would  not  be  responsible  for  the  contract  of  the  master,  to 

'^nk**       employ  her  in  a  diflerent  trade.    Abbott  on  Shipprng^  1S4. 
cuBBT  n  ju.      9.  This  court  has  decided,  that  by  the  law  of  this  state, 

owners  are  liable  for  contracts  of  freight  or  passage,  entered 

into  by  the  captain.    6  La.  ReporUj  SI 9. 

10.  This  contract  was  in  part  executed,  by  taking  in  and 
delivering  the  empty  barrels,  &c.,  and  a  voluntary  execution 
involves  a  renunciation  of  all  exceptions  to  it  6  La.  Stepoirli^ 
530. 

11.  The  prescription  of  one  year,  cannot  be  pleaded  to  this 
action,  which  is  not  a  ftion  de&(,  but  a  breach  of  contract ; 
and  the  article  3501  of  the  La,  Code  relied  on,  applies  only 
lo  qwui  detUs.    2  La.  Reports^  429.    3  Ibid.  591. 

12.  If  they  claim  it  under  that  part  of  article  3501,  which 
gives  it  as  an  exception  to  the  action,  for  the  delivery  of  goods 
or  merchandise,  we  answer,  that  this  part  of  the  article  has 
no  relation  to  this  action,  which  is  brought,  not  to  recover 
damages  for  the  non-delivery  of  shipped  articles,  but  for  not 
receiving  on  board  merchandise  which  was  ready,  and 
contracted  to  be  shipped  by  defendants. 

13.  The  court  erred  in  charging  the  jury,  that  prescription 
barred  that  part  of  our  claim,  which  demanded  damages  for 
the  loss  of  the  one  hundred  and  twenty  barrels,  by  which  the 
jury  only  gave  damages  for  the  loss  sustained  on  the  molasses. 
The  judgment  ought  to  be  amended,  so  as  to  allow  the  value 
of  the  barrels. 

Swum  4*  Brownson,  for  defendants. 

1.  The  contract  on  which  this  suit  is  instituted,  called 
^'bill  of  lading,"  containing  a  stipulation  to  receive  freight  at 
a  future  period,  is  not  obligatory  on  the  owners,  unless  the 
captain  was  specially  authorised  to  make  such  a  contract ; 
and  that  authorisation  is  not  included  in  the  general  powers 
which  captains  have,  in  the  conduct  and  administration  of 
their  crafts.  Jacob$onU  Sea  Laws^  p.  94.  Mboti  on  Shippings 
f.  132, 133,  134. 
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2.  The  plaintifTs  claim  being  for  damages,  resultiiig  from  Wmns  Dnr. 
the  non-delivery  of  certain  barrels  put  on  board,  the  claim  September,  1834.> 
is  prescribed  by  the  prescription  of  one  year.     La.  CodCf       tobtjea 

art,  3501.  cuBaTsxixa. 

3.  The  stipulation  contained  in  the  biU  of  ladings  to  receive 
molasses  on  board  the  boat,  at  a  future  period,  being  in  its 
nature  a  tynallagtncUic  contract,  it  is  not  valid  as  such, 
having  been  signed  only  by  one  of  the  parties.  La.  Code^  art. 
1758,  1759,  1791,  1792,  1793,  1794.  6  TauUier,  JVo*.  18, 
19.     6  La.  Reports^  215. 

4.  The  plaintiff,  by  said  contract,  was  not  bound  to  deliver 
the  freight,  and  we  had  no  means  of  compelling  him  to 
comply  with  that  part  of  the  contract.  Could  he  not,  not- 
withstanding said  stipulation,  have  given  his  freight  to 
another  boat  1  What  was  to  preveni  him  ?  A  bill  of  lading 
is  a  receipt ;  something  must  be  received  to  give  force  thereto. 
In  this  case  nothing  was  received,  it  was  only  a  promise  m 

futtaro  ;  and  it  must  be  reciprocal,  on  one  side  to  take,  and  on 
the  other  to  deliver,  otherwise  there  is  no  contract. 

5.  The  plaintiff's  claim  being  for  damages,  resulting  from 
an  imputed  neglect,  it  is  in  the  nature  of  a  qttasi  delity  and 
therefore  the  claim  is  barred  by  the  prescription  of  one  year. 
La:  Code,  art.  3501, 2294,  2295, 2296.  6  TotdUer,  JVo.  232. 
Code  J^ap.  art.  1382,  1383. 

6.  The  damages  claimed,  arising  from  a  passive  violation 
of  a  contract,  the  defendants  are  not  responsible,  unless  they 
have  been  put  in  delay,  according  to  law.  La.  Code,  art, 
1905,  1906,  1925,  1926,  1927.  6  TouUier,  Jfos.  238,  239, 
840,  241,  244,  254. 

7.  In  case  the  jury  were  of  opinion,  that  damages  are 
due,  we  contend,  that  there  being  no  fraud  imputed  to  the 
defendants,  the  damages  ought  to  be  the  value  of  the 
molasses,  at  the  place  where  it  was  purchased,  and  not  at  the 
place  where  it  was  to  be  delivered.  La.  Code,  art  1928. 
6  ToulUer,  JVb.  289. 
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Wunsv  Dnr.      JtfMaM,  J.,  delivered  the  opinion  of  ihe  court. 

*  In  this  case  the  plaintiff  sues  the  master  and  owners  of  the 

voiiTXE       8team*boat  Attakapas,  to  recover   the  value  of  a  certain 

cvrnKTmu.   quantity  of  molasses,  of  which  he  was  owner,  and  which  he 

ofTrten^CottC  *^'®8^  ^"  '^^  ^® ^^^  ^y  ^^^  misconduct  of  said  master,  by 
owned  by  ■erei^  acting  in  violation  of,  or  neglect  to  comply  with  the  conditions 
dudiorthe  eap-  of  a  coutract,  by  which  the  defendant  Curry,  promised  and 
1^°' toem£«ot  ^nid^^took  ^o  carry  and  convey  said  molasses  from  Attakapas  to 
for  fineight,  toiw  Ncw-OHeans,  for  and  on  account  of  the  owner.  The  cause 
inf  to  the  uatud  was  submitted  to  a  jury  in  the  court  below,  who  found  a  ver- 
ud^aU  die^-  ^'^^  ^^^  ^^^  plaintiff,  and  assessed  his  damages  to  the  sum  of 
iiTMieh^  'tScL  ^^^^  hundred  eighty  two  dollars  and  fifteen  cents,  and  judg- 
eren  without  ment  being  thereon  rendered,  the  defendants  appealed. 
tl^^^l^^  giT-      rj^^  counsel  for  the  appellants  do  not  contest  the  liability 

The  etptaiBM  of  the  master  under  the  fontract,  and  circumstances  as  proven 
So?,  mt^  make  ^  ^^^  chBe^  but  insist  that  the  other  owners  are  not  legally 
3£?Sj?tfSir  ^^^^  by^the  agreement  or  contract  made  by  him,  as  there  is 
toMUTj  irei|Hbt  no  evidence  of  their  assent  to  it,  and  the  captain  of  the  boat 
tianai  mne  of  did  not  act  within  the  scope  of  his  authorised  powers  as  such, 
toide    of    aaid      ipjj^  principal  facts  in  relation  to  this  contract,  are  as  fol- 

Wbcve  die  low :  the  master  of  the  boat  who  was  also  a  part  owner, 
mamXoJftoa^  being  in  New-Orleans,  agreed  with  Fisher,  Burke  &  Wataon, 
SSSn*"  fi^^  *®  agents  of  the  plaintif!^  to  transport  empty  barrels  from  the 
at  a  fntoK  d^,  city  to  the  plantation  of  Dubuclet  &  Benoit,  situated  on  the 
knowD  tenmnTof  Bayou  Teche,  in  Attakapas,  for  the  purpose  of  being  filled  with 
fidi/'or^oiatet  ™*^'**^*'»  ^^^  when  thus  filled,  to  carry  them  bdck  to  New- 
nieh  eoQtnet,  Orleans,  to  be  delivered  to  the  factors  of  the  plaintiff,  &c. 
the  boat  are  ita-  The  agreement  thus  to  carry,  was  according  to  the  usual 
for  Idi  iS^TK  ^""*®  ^^  ^^^  hoai;  it  is  true,  that  there  is  no  evidence  which 
Kutained  by  the  shows  that  the  master  was  in  the  habit  of  making  contracts 
Se  eootnot  is  to  Carry,  to  take  effect  mfuturo.  But  we  are  unable  to  perceive 
"^f*  any  thing  unreasonable  or  contrary  to  the  usual  course  of 

of  danuiget  and  trade,  in  which  the  boat  was  used  in  a  contract,  to  tranqiOFi 
ioM  tT^e  ow^-  produce  at  some  future  voyage  between  the  well  knowa 
er,  18  the  ▼aiue  temuni  of  her  voyages.    We  are  of  opinion,  that  the  master 

01  his    property  ••,.,  \  ,. 

at  the  piaee  of  had  authority  to  make  a  contract,  such  as  was  entered  mto 
ter  "^d^Qctingiii  ^^0  present  instance,  so  as  to  bind  the  owners,  and  the 

freig;ht. 
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evidence  10  clear  as  to  its  violation  and  consequent  loss  of  the  WssmKBiir. 
molasses.     But  it  is  contended  for  the  defendants,  that 'the  Stpumber^  1834. 
measure  of  damages  assumed  by  the  jury  is  erroneous.    We     h'dakixu 
think  not ;  the  true  and  just  criterion  of  loss  to  the  ovmer,  is       m^ 
the  value  of  his  property  at  the  place  of  destination,  deducting 
the  cost  of  freight,  and  it  cannot  be  pretended,  that  the  verdict 
exceeds  that  value.  ' 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


M^DAimSI^  tB.  IKSAIX. 

APPBAXi  FftOM  THS   COOmT  Of  TBS    FIPTB  JUDICIAL  DI8TK1CT,  TRB    IVDOK 

TBBUBOF  P&XBIBIMG. 

A  waiTer  of  tbo  right  to  have  the  eridence  taken  down  by  the  clerk,  !•  not 
a  waiTer  of  the  right  to  have  a  statement  of  facts,  so  as  to  enable  the 
p»tyt.pr««ct.«>app«d. 

Where  there  is  not  such  a  statoment  of  facts,  as  the  Code  of  Practice  requires, 
and  the  evidence  not  sufficiently  complete  to  enable  the  court  to  examine 
the  case  on  its  merits,  yet,  when  justice  requires  it,  the  ease  will  be 
remanded  for  a  new  trial. 

This  is  an  action  to  recover  the  value  of  a  slave,  hired  by 

the  plaintiff,  to  the  defendant,  and  which  the  former  alleges, 

was  lost  by  the  negligence  and  misconduct  of  the  latter.   The 

petition  charges,  that  he  hired  a  negro  girl,  about  eighteen 

years  of  age,  to  the  defendant  for  a  year,  that  about  nine 

months  afterwards  the  girl  became  sick,  of  bilious  fever,  on 

the  defendant's  plantation,  who  neglected  to  have  her  properly 

attended  to,  or  to  send  for  a  physician,  or  to  give  her  any 

medicine,  or  notify  the  plaintiff  of  her  condition,  for  about 

«eom  days,  when  she  had  continued  to  get  worse  daily,  and 

SI 
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WnmarDm*.  rank  00  low  in  diseafle,  that  it  was  impoBBible  to  saye  her. 

^'^P*'^*'^' **^  He  charges  the  defendant  with  groao  negligence  in  not  calling 

x^sAviu     in  medical  aid,  and  notifying  him  of  her  condition.     He  prays 

nr^^       judgment  for  seven  hundred  dollars^  as  the  value  of  said  slave. 

The  defendant  pleaded  a  denial ;  reserving  his  right  to 
spread  on  (he  record  afterwards,  more  fuUy,  his  matter  of 
defence. 

At  the  trial,  the  plaintiff  obtained  leave  of  the  courts  to 
amend  his  petition  by  adding  two  interrogatories,  to  be 
answered  by  the  defendant,  in  open  court,  which  was  objected 
to,  but  no  bill  of  exceptions  taken. 

1.  Did  not  the  plaintiff  hire  to  you  the  negro  woman 
mentioned  in  the  petition  1  If  yea,  at  what  time,  and  for 
how  Jong,  and  for  what  price  1 

S.  Did  not  the  said  negro  woman  belong  to  the  plaintiff 
and  had  he  not  had  possession  of  her  for  some  time  before 
he  hired  her  to  yout 

The  defendant  refused  to  answer  the  interrogatories. 

On  the  trial,  the  depositions  of  several  witnesses,  taken  on 
interrogatories,  propounded  by  the  parties,  were  read.  The 
testimony  showed,  that  the  defendant  employed  the  slave  on 
his  plantation  as  a  cook,  and  in  the  month  of  September,  she 
was  taken  sick  of  a  bilious  fever,  and  was  put  in  a  cabin 
about  one  hundred  yards  from  the  dwelling  house.  The 
witnesses  state  they  do  not  know  how  she  was  treated,  but 
that  the  defendant,  was  not  a  cruel  or  bad  master.  One 
witness  swears,  that  the  defendant  sent  word  by  him  to  the 
plaintiff,  that  his  negro  was  sick,  which  message,  he  delivered. 
It  appeared  that  the  slave  was  sick  a  few  days  before  the 
defendant  notified  the  plaintiff  of  it,  and  that  she  died  four 
or  five  days  after  the  plaintiff  took  her  home,  of  biUons 
inflammatory  fever. 

The  testimony  of  two  witnesses,  who  testified  orally,  was 
not  taken  down  by  the  clerk.  Tlie  presiding  judge  took 
brief  notes  of  their  testimony,  to  enable  him  to  charge  the 

jury. 

Singleton^  one  of  the  witnesses  alluded  to^  states  the  girl 

took  sick  on  Monday,  and  word  was  sent  on  Sunday  follow-* 
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in;,  to  the  plaintiff;  she  kept  about,  worked  some,  but  still  Wnnurainr. 
complained,  she  cooked,  washed  and  worked  out.    He  bled  ss^'^^mber^iss^. 
her  on  Tuesday,  by  defendant's  direction.    Heard  defendant      x'saioxl 
tell  the  servants  to  ask  her  what  she  wanted.    It  was  a  sickly       auLh 
time.    Defendant  was  at  home  all  the  time  of  her  illnece ; 
paid  little  attenti<m  to  his  own  slaves  when  sick.    On  Satur- 
day she  got  wcNTse.    She  was  pregnant    On  Sunday  sent 
for  Mr.  O'Bannon  to  see  her,  and  notified  plaintiff,  sent  for 
no  physician,  and  no  medicine  was  given  to  her.    He  gave 
medicine  to  his  own  slaves  when  sick.    He  expressed  a  wish 
to  send  the  slave  home,  but  witness  does  not  recollect  oa  what 
day. 

The  evidence  further  showed,  that  the  plaintiff  did  not 
call  a  physician,  for  four  or  five  days  after  he  took  the  slave 
home.  The  doctor  testifies,  he  was  called  in  about  ten  hours 
before  she  died ;  when  he  first  saw  her,  she  was  in  a  state  of 
insensibility,  her  extremities  cold. 

The  jury  returned  a  verdict  for  the  plaintiff,  of  three 
hundred  dollars.  The  defendant's  counsel  moved  for  a  new 
trial,  on  the  ground,  that  the  verdict  was  contrary  to  law  and 
evidence. 

The  judge^s  charge  to  the  juiy,  was  in  substance,  that 
^  if  defendant's  neglect  was  such,  as  to  convince  the  jury,  that 
it  was  the  cause  of  her  death,  he  is  responsible ;  but  not  else." 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  in  conformity   to  the  verdict      The   defendant 

appealed. 

Lembf  for  the  plaintiff  and  appellee,  moved  to  dismiss  the 
appeal.  1.  Because  there  is  no  statement  of  facts,  or  bill  of 
exceptions  in  the  record.  2.  There  is  no  certificate  of  the 
judge  who  tried  the  cause,  nor  of  the  clerk,  cerHJyimg  that  all 
the  evidence  on  which  the  cause  was  tried,  is  in  the  record. 
S.  Because  the  whole  of  the  evidence  on  whicn  the  cause 
was  submitted  to  the  jury,  was  not  taken  down  by  the 

clerk,  &c. 

Union,  for  defendant  and  appellant,  at  the  s^me  time, 
presented  a  petition,  praying  for  a  mandamus  to  the  district 
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WvnnritaR.  judge,  requiring  him  to  flhow  camie,  why  he  will  not  make  a 
^^^,1^  8tatemeDt  of  the  evidence  of  John  Singleton,  a  witnegs, 

examined  in  the  trial  of  the  cause,  whose  testimony  was  not 
taken  down  in  writing  by  the  clerk,  &c. 

The  court  ordered  the  numdamnu  to  issue  accordingly. 

The  district  judge  showed  for  cause,  that  he  was  unable 
to  make  any  other  statement  of  fitcts,  of  the  testimony  ai 
said  witness,  further,  than  what  was  contained  in  his  notes, 
taken  on  the  trial,  to  aid  him  in  charging  the  jury.  That 
he  cannot  return  his  notes  as  a  complete  statement  of  facts, 
but  annens  them  to  this  answer.  He  further  answers  and 
saya^  that  at  the  trial,  the  counsel  for  both  parties,  expresBly 
waived  their  right,  to  have  the  testimony  taken  down  by  the 
elerk,  from  which,  he  inferred  no  statement  of  facts  would 
be  called  for ;  that  if  he  had  had  the  slightest  intimation  that 
he  would  have  been  called  on  for  a  statement  of  facts^  he 
would  have  had  the  testimony  taken  down  by  the  clerk,  or  have 
taken  full  notes  of  it  himself.  He  further  says^  that  it  was 
several  days  after  the  trial,  when  he  was  called  mi  for  the 
first  time,  for  a  statement  of  facts,  when  it  was  impossible  for 
him'to  recollect  the  testimony  given  on  the  trial  of  the  cause, 
except  so  far  as  contained  in  his  notes ;  that  he  handed  his 
notes  to  the  defendant's  counsel,  telling  him  that  it  was  the 
only  statement  of  facts  then  in  his  power  to  make. 

The  clerk  certified  to  all  the  other  evidence,  being  in  the 
record. 

Lnriif   for  the  plaintifiT,   moved  to  dismiss  the  appeal. 

1.  Because  there  is  no  statement  of  facts  or  certificate  of 
the  judge,  as  required  by  Code  of  Pradke^  art.  686.  4.  La. 
ReportSy  8.    S  La.  ReporU^  454,  oimI  auihorUut  there  aUd. 

S.  Defendant  by  not  causing  aU  the  testimony  to  be  taken 
down  in  the  court  below,  has  lost  his  right  to  have  the  cause 
reviewed  in  the  Supreme  Court     Code  of  PracHee^  art.  601. 

Lbikm^unUra. 
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BuBard  /.,  delivered  the  opinion  of  the  court.  Wmnv  Dibt. 

In  this  case,  the  appellant  moved  for  a  mandamui  against  ^^f*^"'^*^^^' 
the  judge,  before  whom  the  trial  was  had,  directing  him      v^sahixl 
to  make  a  statement  of  facts,  or  to  show  cause  why  he  does       nsAxx. 
not.    The  judge  in  his  return  shows  for  cause,  for  not  making     A  mirtr  \oi 
a  complete  statement  of  facts,  that  at  the  trial,  both  parties  the  endeMe  ^ 
expressly  waived  the  right  of  having  the  evidence  taken  ^^^^^'JJ  ^*® 
down  by  the  clerk,  and  he  concluded  from  that  circumstance,  vaiyor   of  the 
that  a  statement  of  facts,  would  not  be  called  for ;  that  rtftementof fiu$u 
he  cannot  recoUect  the  evidence,  except  so  &r  as  contained  in  Jhe^Li^tTrntH 
his  notes  taken  on  the  trial,  which  accompany  the  return ;  aeeatean  i^poO. 
and  which  he  says,  were  taken  merely  for  his  own  satisfac- 
tion, and  to  enable  him  to  charge  the  jury. 

The  attorney  for  the  appellant,  applied  to  the  plaintiff's  vrwae  iken 
attorney,  to  agree  with  him  on  a  statement  of  facts,  in  due  ILtw^t'ofSietB 
time.  It  was  declined  and  application  made  to  the  judge.  ^^9  ^^^^  ^ 
A  waiver  of  the  right  to  have  the  evidence  taken  down  by  quires,  md  the 
the  clerk,  is  not,  in  our  opinion,  a  waiver  of  the  right  to  have  a  fiS^SJT  "*!l^I 
statement  of  facts,  so  as  to  enable  the  party  to  prosecute  an  ^^^  ^  enable 
appeal.  The  record  does  not  furnish  us  such  a  statement  of  nunethe  eaw  on 
facts,  as  the  Code  of  Practice  requires,  and  the  case  cannot  i^JJ^rtwe^iS 
be  examined  in  this  court,  on  the  merits.  Justice  requires,  ^"'"^^  .„**»,  ^^ 
that  it  should  be  remanded  for  a  new  trial;  manded  for  a 

new  trial* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed, 
the  verdict  set  aside,  and  the  case  remanded  for  a  new  trial, 
and  that  the  appellee  pay  the  costs  of  the  appeal. 
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XAwum 

•vwmT.  XiAFOUfTB  V8,  GUJODBT* 

ArpBAL  raoM  tvk  court  or  thi  tiwth  judicial  duteicti  thb  judqb 

or  TBI  tlZTB  PRK610Iira« 

On  a  mere  matter  of  fact,  labmitted  to  a  jury,  when  the  evidence  does  not 
•how  the  rerdjct  to  be  dearly  wrong,  the  Terdict  and  judgment  will  not 
be  diitorbed. 

This  is  an  action  of  trespassi  in  which  the  plaintiff  claims 
three  hundred  dollars,  for  damages  sustained,  by  the  defend- 
ant's cattle  breaking  into  his  fields,  and  destroying  his  fences 
and  every  thing  in  the  fields ;  and  for  fifty  dollars  damages^ 
as  the  price  of  a  favorite  dog,  which  he  alleges,  the  defend- 
ant wantonly  shot,  while  assisting  in  turning  the  defendant's 
cattle  out  of  the  fields. 

The  defendant  excepted  to  answering  to  the  merits,  on 
account  of  vagueness  and  want  of  certainty  in  the  allegations 
of  the  petition.  On  answering  to  the  merits,  he  pleaded  a 
general  denial;  and  that  no  damages  should  be  allowed, 
because  the  enclosures  or  fences  were  in  bad  condition,  at  the 
time  the  plaintiff  complains  of  the  trespass  being  committed, 
and  not  made  in  conformity  to  the  rules  and  regulations 
of  the  parish. 

The  testimony  consisted  entirely  of  witnessei^  whose 
statements  were  taken  down  by  the  clerk.  The  (daintaff 
showed  by  several  witnesses,  that  his  fence  was  about  five 
feet  high,  surrounded  on  the  outside  by  a  ditch,  and  made  of 
cypress  pwttx;  that  the  defendant's  cattle  broke  in  repeatedly, 
by  breaking  and  throwing  down  the  posts  and  pieux.  One 
witness  says,  the  plaintiff  repeatedly  mended  his  fences,  and 
that  he  was  ultimately  compelled,  to  abandon  his  field  to  the 
defendant's  cattle.  The  field  had  all  the  gleanings  in  it,  and 
witness  would  not  have  taken  eighty  dollars  for  his  own  field, 
which  was  smaller  than  plaintiff's ;  this  was  in  the  fall.  It 
was  proved,  that  the  plaintiff's  dog  was  killed  by  defendant, 


■^1^ 
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but  no  specific  value  was  proved,  or  damage  sustained  by  his  WisTmrDisT. 
loss ;  it  was  only  said,  he  was  a  good  hunting  dog.  September,  issi. 

Defendant's  witnesses  stated,  that  at  the  time  of  the      i.apouitb 
damage  complained  of,  the  plaintiff's  fences  were  in  bad       oii^mT. 
order,  that  they  consisted  of  three  or  fourjpietia;,  the  posts  were 
tied  with  strings  in  many  places,  and  in  a  wet  time  they  gave 
way,  and  the  fieux  dropped  down.    The  fence  appeared  to 
be  a  year  or  two  in  this  fix. 

The  jury  returned  a  verdict  for  the  defendant.     The  verdict . 
was  rendered  on  the  17th  of  May,  183S,  and  the  judgment 
of  the  court  thereon,  was  rendered  and  signed  on  the  next 
day. 

The  plaintiff  appealed. 

1.  JVeo«tt,  for  the  plaintif!^  contended  that  the  judgment  and 
verdict  should  be  reversed.  The  judgment  was  signed  before 
the  three  judicial  days  elapsed,  required  by  the  Code  of 
Practice. 

2.  The  evidence  clearly  shows,  that  the  plaintiff  is  entitled 
to  damages. 

Voorhies,  conira,  submitted  the  case  for  the  defendant,  on 
the  following  points : 

1.  This  court  has  repeatedly  decided,  that  it  will  not 
disturb  the  verdict  of  a  jury,  unless  it  appears  to  be  clearly 
against  the  law  and  evidence. 

2.  No  motion  for  a  new  trial  having  been  made,  the 
judgment  and  verdict  must  be  confirmed. 

BvUardy  /.,  delivered  the  opinion  of  the  court.  ^ 

This  is  an  action  of  trespass,  in  which  the  plaintiff  claims  ^"^^^^  ^^ 
remuneration,  for  damages  done  by  the  cattle  of  the  defend-  jury,  vhen  tiie 
ant,  breaking  into  his  enclosures,  and  for  killing  his  dog.         ^^^^w  ^^1 

The  defendant  pleaded  the  general  issue ;  and  that  the  ^^  ^  ^ 
piamtiff's  fences  were  not  such  as  are  required  by  the  police  the  rerdict  and 
regulations  of  the  parish.  The  jury  found  a  verdict  for  the  ilU^dittiubed. 
defendant,  and  the  plaintiff  appealed. 
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WmsBv  0iffT.      The  whole  matter,  which  was  that  of  fact  only,  was  left  to 
September,  193L  j|j^  j^Jy^  ^^j  f^^j^  ^^  evidcDce  in  the  record,  we  are  not 

BABivjLiu     enabled  to  say,  that  the  verdict  was  so  clearly  wrong,  as  to 
authorise  the  interference  of  this  court 


XT  AIM, 
BIHVTKTlIi. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Dbtrict  Court  be  affirmed,  with  costs. 


BlBDraULVl  CIJBATOB9  Iw.  V$    BXVDT  AVO  DVGAT. 

APrtAl*  FEOH  TBS  COOET  OV  TBS  VIFTS  lin>ICIAL  DUTBIOT,   TBS  JUIMIS 

TflSBBor  raBtioisa. 

The  Uw  prammM  oerttin  formalitiet,  which  mnfi  he  purmied  in  order  to 
obtain  a  jndgment  of  interdiction  tfainit  a  penon  aboTO  the  afo  of 
majoritj. 

The  law  i»eeanee  wry  penon  ahoTo  the  age  of  majoritjr,  eapaUe  of 
managinf  hie  own  aifain ;  eren  deaf  and  dumb  penone  not  excepted. 

Where  a  pereon  has  not  been  interdicted,  in  pareoance  of  law ;  bvt  beung 
deaf  and  dnmh,  and  a  curator  appointed  to  manafe  his  aSUrs,  such 
cnrator,  cannot  claim  a  legal  mortgage  on  the  real  estate  of  another,  who 
has  intermeddled,  and  collected  moneys  due  said  deaf  and  dnmb  person. 

This  action  was  commenced  by  the  plaintifl^  as  curator  of 
Jean  Babineau,  alleged  to  be  an  interdicted  person,  against 
one  Joseph  Dugat,  to  render  him  liable  for  intermeddling  with 
the  estate  of  said  Babineau,  for  the  sum  of  two  thousand 
dollars,  with  a  legal  mortgage,  from  the  time  of  such  inter- 
meddling ;  and  against  W.  Bendy,  to  subject  a  plantation 
purchased  by  him,  from  Dugat,  since  the  above  mortgage 
attached.  The  plaintiff  alleges  that  Jean  Babineau  was 
deaf  and  dumb,  from  his  nativity,  and  incapable  of  managing 
hb  affiurs;  that  in  January,  1819,  one  J.  C.  Guilbeau,  was 
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regdlaily  appounted  a  curator  of  said  Babineau,  who  coUdcted  Wnnu  Dm. 

ind  received  cooBidemble  Aims  ibherited  by  the  latter,  and  Skj^tember^  t99i. 

died  in  18S0,  without  rendering  any  account.  That  in  1821,      aabihxav 

Joseph  Dugai,  maternal  uncle  to  the  interdicted,  then  withotit  «,. 

any  curator,  took  Upon  himself  wiihoat  any  authority,  to  ■■'*•  **  ^** 

aihnimBter  his  estate)  atid  odlected  and  receiTed  from  the 

Widow  and  heirs  of  Gnilbeau^  the  former  curator,   flbou^ 

(he  sum  of  twd  thousand  dollars^  wbick  he  still  rertdins: 

that  in  oonsequoiceof  such  interference^  without  authority, 

or  liny  appointment,  all  his  property  from  thdt  date  beciime 

legally  racrtgagM  fbr  the  payment  of  alf  sums  which  may 

be  found  due  by  him.    That  siiiect  then,  «ftdin  the  year 

1881|  the  said  Dugatysolda  sugaf  pldntation  to  one  W. 

Bendy,  which  Was,  and  is  liaUe  to  said  moitgage^  in  fiEiTor 

of  said  interdicted,  and  that  said  Dugat,  hoe  left  this«tate, 

and  is  now  absent  therefrom :    The  plaintiff^  further  alldges, 

that  he  has  been  duly  appointed  curator,  to  thd  satd  Jeaii 

Babineau,  and  as  such,  fully  authorised  to  administer  his 

affiurs:    He  prays  that  a-  curator  od  Aoe,  be  appointed  to 

represent  Dugat,  and  that  he  b6  dilly  cited^  and  that  be  have 

judgment  agahisi  the  said  Dugat,  fer  thosuili  of  tw6r  thousand 

dollars,  with  a  legal  mortg!age,'on  all  the  real  property  poe^ 

ssBsed  and  owned  by  hhn,  since  thc(  year  1831^  until  inal 

payment,  and  that  the  said  Bendy,  be  dted  to  ^he^  cao^ 

why  the  plantation,  purchased  by  him,  should  not  be  seised 

and  sold  in  payment  of  said  claim. 

The  defendant.  Bendy,  fdeadeda  gemral  deirial ;  admitted 
the  purchase  of  the  plantatko,  from  Dugat,  now  absent  in 
Texas,  for  a  valuable  consideration,  and  who  bound  himself 
to.  warrant  the  title  thereto :  He  prayi^  thai  a  euratof  ad  hdc, 
be  appointed  to  represent  and  defend  said  Dttgat,  and  that 
the  plaintiff's  demand  be  rejected. 

But  in  case  judgment  shotdd  go  agtunst  the  land,  be  prayd 
judgment  against  Dugat,  annulling  the  sale  and  decreeing 
the  re-payment  of  fire  hundred  doflars,  trhich  he  has  advan- 
ced, and  that  his  notes  be  given  upaiid  excelled,  &c. 

The  curator  ad  hoCy  of  Dugat,  jiieaded  a  general  denial,  &c. 

S3 
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WvnsH  Dmt.  The  evidence  showed,  that  whea  the  firai  curator  of  Jean 
S'i*'^'''^*^^^  Babineau  died,  in  1820,  Dugat  being  the  Aiatemal  uncle  of 
B4BimtAu  the  latter,  took  him  to  his  house  and  acted  as  his  curator,  and 
vt.  administered  his  person  and  estate,  without  any  legal  appoint- 
Bin>Y  CT  AM.  ujgii^  from  any  court  whatever ;  that  he  kept  the  said  inter- 
dicted until  he  (Dugat)  absconded  from  the  state,  in  18S1. 
In  1821, Dugat  made  a  settlement  with  the  representatives  of 
the  late  curator,  and  received  the  sum  of  two  thousand 
dollars,  on  account  of  said  Jean  Babineau,  which  he  never 
paid  over,  and  still  owes.  The  plaintiff  also  produced  in 
evidence  thetust  of  sale  from  Dugat  to  Bendy,  of  the  planta- 
tion claimed,  made  in  18S1. 

The  court,  after  hearing  all  the  evidence,  gave  judgment 
against  Dugat  for  the  sum  of  two  thousand  doUars^  with 
legal  interest  from  judicial  demand,  wiihout  recognising  any 
legal  mortgage  on  any  of  his  property,  and  discharged  Bendy 
from  all  liability,  on  account  of  ^e  plantation. 

The  plaintiff  appealed. 

The  ooly  sentence  of  interdiction  ever  pronounced,  appears 
to  have  been  made  in  1819,  by  a  family  meeting  of  the 
relations  of  said  Jean  Babineau,  when  he  was  twenty-eight 
years  of  age,  before  the  parish  judge  of  St.  Martin,  which  is 
written  in  the  French  language.  These  proceedings  wero 
homologated,  and  Ouilbeau  was  appointed  curator  to  the 
interdicted.  The  judgment  of  homdogation,  is  written  in 
English.  The  evidence  showed,  that  the  only  infirmity 
which  the  interdicted  labored  under,  was  want  of  hearing 
and  speech,  that  he  was  deaf  and  dumb^  from  his  nativity. 

Siman,  for  the  plaintiff. 

1.  Contended,  that  under  the  art.  3283,  of  the  La.  Code^ 
there  is  a  legal  mortgage  on  the  property  of  those  who  have 
intermeddled  with  the  administration  of  property  of  inter- 
dicted persons.  Dugat,  without  being  legally  appointed  the 
curator  of  Jean  Babineau,  but  having  holden  himself  out  as 
curator,  duly  appointed  to  the  said  individual,  has  received  a 
sum  of  two  thousand  ddlars,  in  the  right  of  said  Babineau, 
has  now  become  subject  to  the  consequences  of  his  inter- 
meddling. 


BSHllT  IT  AU. 
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ft.  A  curator  had  formerly  been  appointed  to  Jean  Babineau,  WwnMsJhn, 
as  an  interdicted  person;  the  proceedings  were  had  under  the  ^^^fi**""^^*  **^ 
art  409,  of  the  La,  Codsy  and  said  proceedings  were  sufficient      BAsnnAu 
to  constitute  the  said  Babineau,  an  mterdicted  persmty  in  the  ^. 

legal  sense  of  the  term,  therefore,  the  property  sold  by  Dugat 
to  Bendy,  is  subject  to  the  legal  mortgage  of  the  interdicted. 

Lewis  4*  Browneon,  for  the  defendants. 

1.  Interdiction  can  only  be  pronounced  by  a  judgment  of 
the  Probate  Court.  CMlCode,p.  78.  att.  5-8.  p.  80,  art  14, 
and  Code  of  Praetiee.  ' 

i.  There  is-no  judgment  interdicting  Jean  Babineau.  The 
act  set  up  as  evidence  of  a  judgment  qf  interdiction,  is  a 
ttttiltty,  because  it  is  written  in  Frenehy  and  is  not  accompanied 
by  any  of  the  formalities  required  by  law,  in  such  cases; 
there  is  no  petition,  citation  nor  default  taken.  1.  Martinis 
D^estf  216.     1  La.  Rq^orts,  438. 

8.  No  tacit  mortgage  can  exist  in  this  case,  because  there 
was  no  person  i$Uerdkled.     CwU  Codey  456,  art.  20. 

4.  No  legal  mortgage  exists,  except  in  cases  expressly 
provided  by  law.  Cml  Code,  454,  art.  16.  ^Srrtts  de  la  Cow 
de  Cassation,  vol.  26,  p.  149,  n.46,  du  27  JlvrU  1824,  on  articles 
2121  and  2135  of  Code  JfapoUon;  which  agree  with  our 
Cml  Code,  p.  454,  art.  19. 

5.  No  legal  mortgage  can  exist  in  this  case,  against  third 
persons,  because  the  interdiction  was  not  published  as  the  law 
directs.     Otnl  Code,  p.  78,  art.  11. 

6.  There  is  no  record  of  the  proceedings  of  interdiction  in  the 
parish  where  the  land  lies,  to  put  third  persons  on  their  guard. 

7.  The  parole  testimony  in  the  cause  is  not  good  against 
Bendy,  for  any  purpose ;  a  record  of  a  judgment  of  inter- 
diction by  the  proper  tribunal,  being  the  only  legal  evidence 
of  thatfisict. 

Jtfaihews,  J.,  delivered  the  qnnion  of  the  court. 

In  this  case,  Dugat,  one  of  the  defendants  is  sued  as  having 
intermeddled  with,  and  taken  on  himself,  the  management 
of  the  person  and  estate  of  Jean  Babineau,  for  whom  the 
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WuTSBirikmr.  plc^iatiff  actfi  aa  6ur«i€r  and  alleginf  thi^t  h«i^  ihe«aid  J^n, 

Sip^aii^f  ^^^-  is  ft  perspii  interdicted  w  iooompetent  to  adtnuuflter  his  own 

BABivBAu     property,  &c»  m  oonaequeiioe  of  being  deaf  and  dumb  from 

bio^t'^  ^  tM9  birtb.    The  proeeediag  against  the  defeadant.  Bendy, 

has  loT  ita  ol^ecti  to  subjeol  certain  piepef  ty  in  bis  peeseeaion> 

aapurobaser  ftomDugat,  to  a  taeit  or  legal  mortgage,  wbicK 

is  claimed  in  favor  of  the  interdicted  person,  on  all  Dugat's 

property.     The  court  below,  itodered  judgraent  against  the 

latter,  for  tbe  a9u>unt  of  funds  by  -  bkn  received  on  aocqunt 

of  the  iaterdioted,  but  deeided  again9t  the  olaim  of  mortgage, 

on  the  property  in  the  hands  of  Bendy,  which  bad  been 

pqrph^^  ftom  Pugat.    Ftom  tim  judgment,  tbe  plaintiff 

appefi^ied. 
Tbe^  ^ocrectneea  of  this  judgzn^nly  in  idation  to  Dugat»  ie 
The  Uw  pre-  9P(  questioned,  ^nd  the  right  ^  nioctgase  clajkapied,  depe«id« 
rao^  certsin  nQJ^ly  ^  \\^e  fuel,  whether  tbe  deaf  and  dumb  per^n  waa 

whieh  must  be  legally  interdicted. 

toSItoi'a  jJ[d^  The  evidence  «f  tbe  oa^e,  show*  tb^t  be  had,  during  bis 
SS2?**^'°M?**ii  ^"^^"^  ^^^®>  iifi^^  cfl^aaidered  aa  incapable  of  mawagjjng  bi« 
iMsrwm  abore  the  ejBti^(e  9M  p^!Mon>  with  ovdina^y  judgment  and  dtsoretion,  in 
"^The  ]3^rel  ^m^^V^^^  €*  the  wa«t  of  heading  and  speech ;  bnt  dq 
games eveiy per-,  ^rn^al  jiudgonent  ^  interdiction,  aee|D9  evei:  to  have  been 

■on    aboTe    the     ^  ,   ,  «i  «       t    •     .  ■ 

1^  of  majority,  pffipounoed  bjf  ^^  oon^twt  tTibwiai.  It  la  true»  that  iv 
S?g^*W8  "i'lm  curator  was  appointed  to  him,  at  a  line^  wh^n  ^  waa  ovet 
J^^d  taSb  ^  ***  ^^  i?awofity,  and  aftef  the  death  of  the  person  so 
persons  not  ex-  t^poAnitied^  Cfnga]^  the  Biaterwl  unok  of  tbe  iadividiwd 
^^'  presumed  to  be  interdicted,,  aesmned  to  act  for  him.     The 

vVnere  a  per~ 

Bon  has  not  been  Q^^ftgiige  clawed  on  the  property  of  the  intermeddles,  is  one 
p^!^  of  ^mti^d  bjf  law>  wA  mnafc  b^  confined  toi  «a«ee  e^piessly 
d^  aid*  dS^  pwfided  fyn.  Tbe  article  of  the  otd  Code^  relied  on  by  Uie 
and  a  corator  ap^  p^mtj%  ia  found  at  page  45S^  and  i^  eaqpre^aed  la  tbe  fcdiow- 
5s^"tu***affi^I  i»*  wdsfc  ^  there  is  a  leigal  mortgage  on  the  propeiiy  of 
"rt^hSmTi^  those,  who,  without  being  tutors  or  curators,  have  taken  on 
mortgage  on  die  thcmsolves,  the  administration  of  the  property  of  minors, 
odier,  ir^o  ^s  pcrsous  interdicted  Of  absent,  from  Ike  day- when  they  did'  the 
liir^u^  fii;atactof  th«^t  adnwni8tratipn.«» 

monejs  dne  said  Xho  law  prcacribea  certain  formalities,  whieh  must  be 
person.  puisued,  in  otder  to  obtain  a  judgment  of  interdiction  ag^inat 
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wy  per9Qa  who»  from  being  of  the  age  of  majority,  is  presu-  wjwhur  mw. 
med  to  be  capable  of  managing  hia  own  affaire ;  and  we  Septemder,x9Sk. 
know  of  no  exception  in  relation  to  tbe  deaf  and  dumb.  The  kibutt 
penMMi  in  wbeee  favor  the  mortgage  is  claimed,  in  tbe  present 
instanoe,  not  having  been  interdicted  in  pursuance  of  the 
rolee  prescribed,  is  not  one  of  those  for  whose  benefit  and 
protectioQ  tbe  article  of  the  Code  cited  provides.  And 
i^cording  to  the  article^  16,  page,  454,  of  the  same  book, 
<*  there  are  no  legal  mortgagee^  but  in  tbe  cases  directed  by 
law.** 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs,  &c. 

HULBTT  W.   miTA's   HBIRS. 

APPEAL    FROM    TUB   COURT   OF  THE   FIFTH    JVDlClkL   DISTRICT,  TUB   JODOB 

TUSRBOF  PRESIDING. 

Where  a  person  borrows  the  slare  of  another,  to  do  certain  work  for  him, 
and  through  his  neglect,  or  imprudent  conduct,  the  slave  dies,  he  will 
be  bound  to  pay  his  value  to  the  owner. 

So  where  A  borrows  the  slave  of  B,  to  haul  a  Toad  seven  or  eight  miles,  and 
a  storm  comes  on,  and  the  borrower  refuses  to  stop  and  take  shelter  for 
himself  and  the  slave,  and  the  latter  is  lost,  A  win  be  answerable  to  B,  in 
damages  for  the  value  of  the  slave. 


10  an  action  foe  damagei^  against  thawiibw  and  bsirs 
of  the  late  Jesieph  Whiter  to  recover  thct  vnlua  ef  a  nagEtt 
bej^'ownedby  thciplatnliiK  cuod  aUegod  to  hare  been  loeC  by 
thasLcgttgwce.  oC  thn  saiii  WhiAsi,  wUk  mhis  poBBesskiLOR 
loan. 

ThQ  psiUmt  charges,  thai  im  the  monlK  of  February,.  I8i^ 
the  j^ahnliff  leaned  a  negra  boy  naiaed  Ceaar^  about  sixleen 
years  of  age,  to  Joseph  WhiAs^  then  Ufvingm  the  paiisb  of 
Lafayette,  who  e^ga^ed,  aa  he;  was  bound  by  law,  to  take  good 
care  of  said  boy,  and  treat  him  well.    That  instead  of  doing 
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yfwmmm  Hut.  80,  he  required  the  boy  to  work  after  ni^t,  in  the  c<dd  and 

^^^^if^  rain,  at  a  very  unusual  hour,  mthout  using  any  precaution 

Muun      to  protect  him  from  the  cold  and  inclemency  o(  the  weather,  in 

wnn't'mM.  consequence  of  which  he  died ;  he  alleges  the  boy  was  worth 

eight  hundred  dollars,  and  that  he  has  sustained  damages 

resulting  from  his  loss,  of  two  hundred  dollars  more ;  that  his 

widow  and  heirs  have  accepted  his  succession,  and  bec<Mne 

liable  for  the  amount  of  bis  said  claim,  for  which  the  said 

White,  by  his  negligence  and  misconduct,  had  rendered 

himself  liable  in  his  life-time.     He  prays  judgment  for  the 

said  sums  amounting  to  one  thousand  dollars. 

The  defendants  plead  a  general  denial,  except  what  is 
expressly  admitted :  They  admit  that  Joseph  White  had 
permission  of  the  plaintiff,  toem[doy  his  boy  on  a  Sunday, 
about  the  time  mentioned  in  the  petition,  but  that  he  took  all 
proper  care  of  said  slave,  which  his  situation  and  circumstan- 
ces would  permit,  and  that  the  boy  was  lost  without  any  fault 
or  negligence  on  the  part  of  the  deceased.  They  pray  that 
the  plaintiff's  demand  be  rejected. 

The  testimony  showed,  that  the  plaintiff  and  White  lived 
neighbors  to  each  other,  and  were  in  the  habit  of  borrowing 
and  lending  to  each  other.  That  on  a  Saturday,  White  was 
assisting  the  plaintiff  with  his  oxen  to  move  a  house  some- 
where in  the  neighborhood ;  that  White  had  some  pieux  near 
the  place  to  which  the  house  had  been  removed,  told 
plaintiff  it  would  be  a  good  time  for  him  to  get  his  pieiix  home 
if  the  plaintiff  would  hire  his  negroes  and  oxen  the  next  day, 
(Sunday,)  to  which  the  plaintiff  assented  on  White's  agreeing 
to  pay  the  negroes  for  their  Sunday  work.  It  was  seven  or 
eight  miles  to  White's  house,  to  whichthepieiiarhadtobe 
hauled,  and  they  were  late  in  the  day  getting  at  them.  The 
weather  which  had  been  warm  on  Saturday,  the  day  pre- 
ceding, (the  negroes  being  thinly  clad,)  suddenly  changed 
and  blew  a  storm  of  rain  and  sleet  The  negroes  and  carts 
had  a  bad  morass  or  marai$  to  cross  in  their  way ;  night  came 
on,  and  by  the  time  they  got  across  the  morass  to  a  house, 
the  negro  boy  in  question,  was  jfrozen  to  death. 
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The  plaintiff's  testimony  further  showed,  that  it  was  one  WssrsKr  Di»t. 
or  two  o'clock  at  night,  when  White  came  home,    nearly  ^^'^"'^^'^^^*- 
perished  with  cold,  and  told  his  wife,  he  wished  he  had  never       hiblett 
seen  ihepieux;  that  one  of  the  plaintiff's  negroes  was  dead,  wBrrx'sHUHB. 
and  he  expected  he  would  have  him  to  pay  for. 

The  district  judge  was  of  opinion,  the  defendant's  were 
responsible  for  the  value  of  the  slave  lost,  gave  judgment 
accordingly  for  six  hundred  dollars,  and  costs  of  suit.  The 
defendants  appealed. 

Brmmson^  for  the  plaintiff. 

Garlandy  for  the  defendants. 

>. 

Martin^  J*.,  delivered  the  opinion  of  the  court. 

The  plaintiff  claims  the  value  of  one  of  his  slaves,  which  Wbere  a  per- 
he  lent  to  White,  and  who  through  the  gross  neglect  and  ill  STTe^or^otSr 
conduct  of  White,  was  compelled  to  travel,  during  a  great  ^  _J^.  ccruin 

--,,,.-  I    ""^ork    for  him, 

part  of  the  night,  while  a  very  uncommon  storm  raged,  and  through  his 

although  very  thinly  clad,  so  that  he  suffered  so  much  through  prodenteondurti 

fatigue  and  the  inclemency  of  the  weather,  that  he  died.         Jj**  -^bcbo'^d 

The  defendants  denied   the  ill    usage  and  misconduct  to  pay  his  Taiue 

attributed  to  Urn.  '°^:;:rA 

There  was  a  judgment  for  the  plaintiff,  and  the  defendants  borrows       the 

,    J  "^  "^  Blare  of  B,    to 

appealed.  ^  haul      a      load 

No  question  of  law  arises  in  this  case  which  turns  entirely  J^JJ^  °^nd*^*a 
on  matters  of  fact.  We  have  carefully  examined  the  testi-  storm  comes  on, 
mony,  and  are  unable  to  conclude  Ihat  the  district  judge  er  refuses  to 
erred.  It  appears  the  deceased  was  warned  by  a  person  near  "^J^  ^ 
whose  house  he  passed,  of  the  danger  of  pursuing  his  journey  *^*f  *T*^,®  ''•^?» 
during  the  storm,  and  the  offer  was  made  to  him  of  a  shelter  lost,  A  wiu  be 
for  himself  and  the  negroes  who  wer©  with  him ;  but  he  SlJ^^J^ffoJ^ 
persisted  in  continuing  to  travel.  ^  ^*®  ^  ^® 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


i 
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September,  inH.  B*iimBT'f  HEnt  W.   BUiRCHKlfs  BB]U« 

D'ABBT'to  HBIltll 
BLAravr^       AFPBAL    FftOM  THS  OOCmT  OF  THB  rirTH  JUVICIAXi  tttTAIOr*  TBS    JV»«S 

or  TOB  tiZTH  rmBstmiio. 

The  priaciple,  that  poneMion  of  a  part  of  a  tract  of  land,  is  po»ewioa  of 
tho  whole,  and  tofficient  to  preTent  the  adverse  partj  from  aoqniriag 
abeolate  title  by  prescription,  cannot  prevail  over  the  advene  poo- 
session  of  the  other  party,  under  a  title  of  higher  dignity,  and  a  definite 
location  by  authority  of  the  sovereigit. 

Where  land  has  been  posKsssed,  even  under  an  erroneous  location,  for  more 
than  thirty  years  in  conformity  to  h,  m  the  presence  of  the  adrerse 
claimant,  the  plea  of  preecription  will  prevail,  and  the  posMSsors  %iiieted 
in  their  possession  and  title. 

The  plaintifiB  sue,  asr  the  testamentary  heir?  of  Pierre  D^Aiby, 
f.  m.  c,  deceased,  late  a  reeident  of  New-Orleans,  to  nscover 
from  the  defendants^  who  aie  the  heirs  and  legul  representa- 

•  tives  of  Olivier  Blanchet  and  wife,  hoth  deceased,  a  tract  ol 
lantl,  fifteen  arpents  on  one  side,  and  fourteen  on  the  other 
side  of  the  river  Vermilion,  with  the  depth  of  forty,  befngC 
the  largest  portion  of  an  original  tract,  cft  twenty  arpents 
front  on  each  side  of  the  Yermiiion,  withlhe  depth  of  forty, 
granted  by  the  Spanish  government,  finally  to  the  pfaiintifis* 
ancestor,  by  order  of  survey,  signed  by  governor  Galvez,  the 
2Sd  of  March,  1791.  The  plaintiffs  allege,  that  the  defend- 
ants  are  in  possession  of  the  land,  and  refuse  to  give  it  up  : 
they  pray  that  ft  be  diecteei  to  belong  to  them,  and  thai  they 
be  quieted  in  the  possession  thereof. 

The  defendants  claim  the  land,  under  m  complete  legal 
title,  derived  from  the  plaintiffir.  They  allege  thai  the 
plaintifis  sold  eleven  and  one-half  arpents;  betng  all  dt  the 
remaining  tract  of  land,  claimed  by  them  ni  their  petition,  to 
one  Pierre  Dubois,  by  public  act,  dated  May  8th,  1817,  being 
six  arpentv  on  the  right,  and  fire  and  one-half  arpents  on  the 
left  side  of  the  TermHion ;  and  as  the  parties  were  uncertain 
as  to  the  number  of  arpents,  then  belonging  to  tho  vendors, 

^  agreed,  that  if  there  should  be  a  greater  quantity  than  was 
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^qiecified  in  the  act  of  sale,  the  purohaser  was  to  take  the  WmnorDxra; 

surplus,  at  twenty-five  dollars  per  arpent,  &c.    They  further  September,  t834, 

allege,  that  at  the  sale  of  the  succession  of  said  Pierre  Dubois,  D'AmsT's  Hxns 

the  9th  Juue,  182S,  Madame  Olivier  Blanchet  purchased     3,;^^st«» 

seven  and  one^alf  arpents  on  the  east  side,  and  six  arpents        bkebs. 

on  the  west  side  of  the  YerniiUon,  of  said  land,  in  two  lots, 

all  of  which  were  sold  with  wanranty;  that  by  said  sale 

to  Dubois,  the  plaintifis  abandoned  all  pretentions  to  the  land 

claimed  by  them,  reserving  only  the  right  of  twenty-five 

dollars,  for  the  surplus  arpents,  as  above  stated.    They 

farther  state,  that  their  ancestor,  Olivier  Blanchet,  purchased 

four  arpmts  on  each  side  of  the  Vermilion,  adjoining  the 

above  lands  of  Dubois,  from  Jean  Bronssard,  by  act  bearing 

daite  the  28th  of  May,  1813,  and  situated  within  the  limits 

now  claimed,  by  the  plaintifis. 

The  d^endants  {Aead  a  genial  denial ;  and  allege  nmnter- 
rupted  possession  of  the  premises  in  themselves,  and  those 
under  whom  they  claim  of  thirty  years ;  and  a  possession  of 
ten  and  twenty  yearsy  in  virtue  of  a  good  and  legal  title ; 
they  plead  the  prescription  of  ten,  twenty,  and  thirty  years^ 
and  call  their  vendmB  in  warranty. 

The  heirs  of  Dubois,  called  in  warranty,  admit  the 
porobase  of  the  lots,  amounting  to  six  arpents  front  on 
one  side,  and  seven  and  one-half  on  the-  otheir  side  of  the 
Tersoilion,  at  the  sale  of  the  succession  of  their  ancestor,  but 
with  no  privilege  for  the  surplus ;  that  they  are  entitled 
to  the  surplus,  on  paying  the  plaintiffii  twenty-five  dollars  for 
each  surplus  arpent,  front;  and  that  the  plaintifis  have 
a  good  title  to  all  of  the  land  claimed  by  them,  except  the 
eleven  and  one-half  arpents,  scdd  to  these  respondents,  and 
by  them  to  the  defendants,  as  before  stated ;  and  the  surplus 
of  the  original  tract,  will  be  the  property  of  Pierre  Dubois^  on 
the  payment  of  twenty-five  ddlars  for  each  surplus  front 
arpent ;  wherefore  they  join  the  plaintifis  in  their  claim 
thereto,  and  sopport  their  title ;  and  they  intervene  for  this 
purpose. 

After  hearing  all  the  evidence,  and  inspecting  the  plats 

and  diagrams  of  the  survey  made  of  the  land,  the  district 

33 
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WaiouOim  }m^  gave  judgment  id  &vQr  of  tlw  phmtiiis  for  the  knd 

^^f^'"^*^^.  ckJmtd  bjr  them,  with  & condilioii  that  the  heirs  at  Dubois, 

s^AUT's  HUM  called  IB  warranty,  aod  who  have  ioterveosd,  take  the  benefit 

■Lurcim^    of  ^fl  jttdgmenty  on  their  paying  the  plaintiffii  twenty-five 

'^''^        dollan  for  each  front  arpeot^  within  ninety  days  from  the 

date  of  said  judgment    The  defendants  appealed. 

The  titles  of  the  respective  parties  ace  set  out  and  slated  in 
the  opinion  of  the  oooct. 

Simon,  for  the  plaintiffs,  and  for  the  intervenors. 

1.  The  Older  of  aursrey  in  &¥Qr  of  Maiaon,  is  dated  the 
Sfith  February,  1778,  and  is  the  oldest  tide;  The  same  land 
was  afterwards  concadeil  to  D'Arby,  conunencing  at  the  petnt 
of  Maison'a,  and  nmning  according  to  his  houBdbr]es;.tiia 
act  of  concession,  bearing  date  2M  March,  17dl. 

2l  Hebeft's  ten  arpents  are  bounded  OB  one  side  by  Maiaon, 
and  on  the  other  l^  the  domain,  and  the  title  dates  from  tha 
SSd  June,.  1781,  (three  years  after  the  date  of  Msison's  tiik^ 
in  whese  right  the  pUintifis  claim.)  Claude  BrowBanl 
boimds  on  one  side  by  Chaiks  Hebert ;  and  Pierre  ChiHasd 
is  bounded  on  one  side  by  Claude  Brousaard,  and  botltdaink 
under  titles  dated  SSd  June  1781. 

3.  AU  the  foregoing  claims  are  confirmed,  according  lo  the 
boundaries,  fixed  in  their  respective  titlss.  Tbe  plaintiA- 
have  possessed  a  pait  of  the  lajsd  under  these  titles*  Aotual 
possession  d  a  part,  with  ttUe  to  Uie  whole»  is  pesseasioii  of 
tkewhek^    9Jitartm,A 

4.  There  has  been  enor  bt  the  location  of  these  titles,  but 
no  conflict  in  the  titles  themselves;  the  defendants  hava 
aa  adveme  title  to  that  of  the  plaintifiiv  and  never  intended  te 
possess  the  land  of  the  plaintift. 

6.  The  boundary  of  Melanin,  for  whose  land  Maiaen'a 
tide  calls,  having  been  ascertained,  the  several  traels  must  be 
located  according  to  the  boundaries  pointed  out  by  the  gm^ 
ernment ;  the  grantees  have  no  right  to  encvoach  upon  each 
other's  land,  but  must  follow  the  calls  of  their  respective 
titke.  This  case  is  in  principk^  the  same  as  those  lepofted 
ml  Marim,J^.S.  466.    S  OULll. 
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Aomumif  tar  die  deisiida&rtk-  Waannviim. 

September^  ItSk 

IMlatdy  J^  delivered  the  opiaion  of  the  court.  m^ambx^  mm 

This  »  a  p^itory  action,  bj  whidi  the  fdainli£^  as  bain 
of  Simea  D^Arb^,  seek  to  recover  a  part  of  a  tiact  of  land,  of 
tweoty  arpeats  front  on  both  sides  of  the  Vermilioii,  by  a 
depth  of  Ibrty.  The  title  ediibtted  by  them,  k  an  oider 
of  survey,  dated  in  1791,  in  fisLVor  (rf  their  ancestor,  confirmed 
by  commifiBioners  certificate.  Tliis  document  recites,  that 
the  same  land  has  been  previously  conceded  to  one  Maison, 
in  1778,  and  by  him  abandoned  to  the  domain,  never  having 
faeea  cultivated  by  him.  It  calls  to  be  bouoded  en  one  ade 
by  Melanin,  and  on  the  other  by  the  domain.  The  eom*- 
maadant  of  the  post  of  Attakapas^  certifies  that  this  tract  had 
been  surveyod  fi)r  Maison,  and  two  land-marks  (ocMners) 
{Wanted  in  presence  of  Melangon,  but  no  plat  of  survey 
accompanies  his  certificate. 

The  defendants  set  up  title  under  three  patents,  in  favor  of 
Choiies  Hebert,  Claude  Broussard  and  Pierre  Oaillard, 
aeForally,  for  ten  arpents  firont  on  both  sides  of  the  Yer* 
milion;  the  first  calling  to  be  bounded  on  one  side  t^ 
Maison,  and  on  the  other  by  the  domain,  dated  June  SSd, 
1788;  the  second  calls  for  the  ftst,  and  the  third  for  the 
aeeond,  both  the  latter  braig  dated  June  2Sd,  1781. 

The  defendants  further  plead  the  prescription  of  ten  yeans. 

Il  appears,  that  as  early  as  the  year  1800,  by  various 
exchanges  and  other  alienations,  these  three  grants  had 
become  the  prqierty  of  Gkiillard,  the  immediate  Yeadox  of  the 
defendants'  ancestor.  On  the  sixth  of  June,  of  that  yea^ 
Cionsoulin,  a  Spanish  surveyor,  made  a  survey^  and  gave  a 
location  to  them,  according  to  vehich  the  defendants  cfadm 
to  hold  them.  On  this  plat  of  survey,  the  upper  grant,  that 
of  Hebert,  is  represented  as  bounded  by  Maison  or  lyAiby  on 
the  njppw  side,  according  to  the  calls  ot  the  patent.  The 
evidence  shows,  that  the  land  has  been  hoUen  from  tltfut 
period  Co  this,  in  confermity  to  that  survey. 

But  it  is  contended,  on  tfae  part  of  the  pJaintiffs,  that  this 
was  evidently  an  erroneous  location,  inasmuch  as  it  did  not 
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Dwr.  leave  land  enough  for  the  daim  of  MaiKXiy  between  the 
'^^  upper  line,  as  estaUiebed  by  Goneoolin,  and  the  lower  line 


B'ABBTii  nnw  of  Melanin  ;  and  that  Maieon  had  been  previously  put  in 

BLAram^    posKeiioo,  by  metee  and  bounds.    The  original  location  of 

*™^        the  Maison  tract,  is  not  shown  by  evidence  before  us,  and 

admitting  that  this  location  by  Gonsoulin  was  erroneous,  still 

the  land  has  been  possessed  for  more  than  diirty  yean^ 

in  confonnity  to  it,  in  presence  of  the  adverse  claimant. 

It  is,  however,  contended,  that  the  principle  settled  by  this 

court,  in  the  case  of  Broussard  s«.  Duhamel,  (S  Mmim,  Jf. 

8. 10,)  is  applicable  to  this^  and  that  the  plea  of  pcescription 

cannot  avail  the  def<Nidant%  inasmuch  as  all  these  titles 

were  derived  from  the  same  source,  and  call  to  be  bounded 

by  each  other,  and  no  location  is  shown,  which  relates  to  aU 

of  them  ;  that  D^Arby  possessed  at  least  a  part  of  his  grant, 

and  that  possession  of  a  part  is  possession  of  the  whole, 

according  to  bis  title.     It  doe^  not  nppeax  to  the  court,  that 

the  case  cited  is  analogous  to  this.     In  that  case,  seyeral 

The  prineipie  purchasers  hold  under  the  same  primitive  title,  having  bought 

oi^a  utrTof  ^  ^^  ^^^  ^™^  ^™^  different  portions  of  it,  and  no  regulsr 

tpart  of  land,  is  survey  bad  been  made,  designating  the  portion  purchased  by 

iii!S?uMi  tuA-  each.    The  court  held,  that  an  erroneous  survey,  made  of 

STitfrone^'^'**  some  of  the  portions,  was  not  such  a  partition  as  would  enable 

tf  from  aoquir-  one  of  them,  who  possessed  in  error,  to  avail  himself  of  the 

hy  pnsMripcion,  ten  years  prescription.     In  the  case  now  under 


^^  <^^  the  parties  hold  by  distinct  titles,  derived  immediately  fiom 
poMCMton  of  the  the  sovcreigu,  and  one  of  them  shows  a  location  by  puUic 
der  a^^e^  authority,  apparently  correct  The  principle  contended  for, 
iilfflTdefelte  £  ^y  ^^^  plaintiflEs*  counsel,  that  a  possession  of  a  part  of 
MtionbY  author-  his  land  is  a  possession  of  the  whole,  cannot  prevail  over  the 
iSgn.  adverse  possession  of  the  defendants,  under  a  title  of  even 

higher  dignity,  and  a  definite  location,  by  the  authority  of  the 
sovereign. 

The  evidence  shows,  that  an  oak  tree  near  the  Bayou,  was 
established  as  a  land-mark  by  Glonsoulin,  and  has  been 
recognised  as  the  division  line,  between  Herbert's  patent  and 
the  land  of  D'Arby,  and  that  the  other  titles  below,  on  the 
Bayou,  conform  to  that  survey.    Gaillard's  house  is  shown  to 
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have  been  near  Ihat  tree.    One  of  the  witnesses  was  on  the  Wwnaam  Dm. 
epot,  shordy  after  the  survey  by  Gonsoulin,  and  is  confident  September,  i$$^ 
that  the  oak  tree  is  the  boundary.     In  addition  to  this,      BAmci^r 
it  is  shown,  that  D'Arby  sold  a  part  of  his  tract  to  Dubois,  and  oonAs  sr  am. 
in  his  sale  it  is  described,  as  bounded  on  one  side  by  Blanchet. 
At  that  time  the  defendauts  held,  and  actually  occupied  their 
land,  as  they  do  at  this  time^  and  at  the  sale  of  Dubois's 
estate,  the  defendants  themselves  purchased  a  part  of  the     where    land 

I        1        « •    •    •        .%  liM  been  pomes- 

same  land,  adjommg  (nem.  ged,  even  under 

Upon  the  whole,  after  the  best  attention  we  have  been  ^tS^f^i^ 
able  to  give  to  this  case,  we  are  satisfied,  that  the  evidence  than  thirty  years, 
sustains  the  plea,  of  prescription,  and  that  the  defendants  It^  i^'^thTpm- 
ought  to  be  quieted  in  their  possession  and  UUe.  ^  ""[^n^ 

the  plea  of  pr&- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  *^,^i°"„d^c 
judgment  of  the  District  Court  be   annulled,  avoided  and  possessors   qoi- 
reversed ;  and  it  is  further  ordered,  adjudged  and  decreed,  that  session  and  tuie. 
the  defendants  be  quieted  in  their  possession  of  the  land 
claimed    by    them,    according    to    the    survey    made   by 
Oonsoulin,  and  that  the  plaintifis  pay  the  costs  of  both  courts. 


BAJtCIiAT  VS.  COKBAD  XT  ALS. 

APPEAL   PROM   THE   COURT   OF  THE   FIPTH  JUDICIAL   DI8TBICT,  TBE   JUDGE 

THEEEOF  PEE8IDIN0. 

Wh«re  the  defendaatE  purchased  a  sugar  mill  of  the  plaintiff,  who  ie  a 
merchant,  part  of  which  broke  in  pieces,  on  being  put  up,  the  Utter  is  not 
responsible  for  the  defects,  unless  he  knew  it  was  of  bad  quality,  and 
represented  it  as  good. 

The  defendant  cannot  set  up  redhibitory  defects  to  the  thing  sold,  and 
purchased  b j  him,  when  sued  for  the  price,  after  having  sold  it  to  another. 
By  selling  it,  he  affirms  the  first  contract. 
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A^^'Mi&o',  1834.      j-tottTed  and  put  up  by  Um  porabaMr,  be  »  iliU  MitiUed  to  jocover  tbe 
BABCLAV  F>i<^  qdImb  UiftM  WW  SOBI6  oQBOMltd  dafect«  or  he  had  repreeented  it 

"^  M  MMuid,  when  aoI  eo. 

A  voriunan  eofagei  to  fimiiah  food  work;  hut  a  neichaat  m  not  eo 
booAd. 

This  is  cm  action  uiBtttQied  by  the  plaintifl^  residing  in 
Louisvine,  Kentucky,  to  recover  of  the  defendanta,  one 
thousand  dollars,  the  price  of  a  sugar  mill,  delivered  at  their 
sugar  plantation,  in  Attakapas. 

He  charges,  that  the  price  of  said  mill  was  one  thousand 
dollars,  and  that  he  proposed  to  one  of  the  defendants,  if  they 
were  dissati^ML  with  it,  he  would  take  it  back,  which  was 
refused ;  that  they  have  since  sold  said  mill,  for  the  sum  of 
twelve  hundred  dollars.  He  prays  judgment  for  one 
thousand  dollars,  the  price  at  which  he  sold  it 

The  defendants  admit,  that  in  consequence  of  a  previous 
contract,  the  plaintiff  delivered  a  sugar  mill  at  Franklin, 
in  Attakapas,  in  the  fall  of  1829,  which  they  had  conveyed 
to  their  plantation,  and  put  up,  and  managed  by  a  skilful 
mechanic,  for  the  purpose  of  grinding  their  crop  of  cane ;  that 
notwithstanding  all  their  care  and  skill,  when  they  began  to 
grind,  the  mill  broke  in  pieces,  in  consequence  of  the  defec- 
tive materials,  and  manner  in  which  it  was  made ;  that  they 
had  to  throw  it  away  as  worthless,  and  put  up  a  wooden  mill. 
In  consequence  of  the  lateness  of  the  season,  occasioned  by 
the  defective  quality  of  the  mill,  purchased  of  the  plainti^ 
they  estimate  a  loss  in  their  crop  of  sugar,  of  four  thousand 
dollars,  which  added  to  the  mechanic's  bill  of  four  hundred 
dollars,  and  freight  of  forty  more,  makes  a  sum  total  of  their 
losses,  amounting  to  four  thousand  four  hundred  and  forty 
dotlaxs,  for  which,  after  rejecting  his  demand,  they  pray 
judgment  against  the  plaintiff,  in  reconvention. 

The  defendants,  amending  their  answer,  add  the  allegation 
of  fraud,  and  charge  the  plaintiff  with  acting  illegally  and 
fraudulently,  in  knowingly  selling  them  the  defective  sugar 
mill,  in  consequence  of  which,  they  sustained  the  damages 
claimed  in  the  reconventiooal  demand. 
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The*  defendants  took  the  depositions  of  several  witnesses^  WsmnvDirr* 
wIk)  testified  to  the  breaking  of  the  niill^  after  it  was  put  up.  Sep$ember,\s$^. 
Among  these  witnesses  was  the  mechanic,  who  put  up  the       bahclat 
milL     He  states,  it  was  the  first  horizontal  mill  he  had  oouub^jia. 
ever  put  up,  but  thinks  he  understood  his  business  well 
enough,  to  put  the  mill  up  in  the  rigt^  roanner.    The  bevel 
wheel  broke  soon  after  th^  began  to  grind,  and  the  defin- 
dants  had  to  procure  a  wooden  mBl,  to  make  t^  then*  cropi. 
One  witness  estimates  the  loss  of  the  defendants;,  to  be  hidf 
their  crop,  in  consequence  of  the  breaking  of  the  mill.    He 
also  states,  that  they  sold  the  broken  mill  for  one  thousand 
two  hundred  doUars. 

The  plaintiflTs  testimony  showed,  there  was  great  difficulty 
in  p^tting  up  horesontal  miUb,  by  the  best  of  workmen ;  that 
they  all  break  more  or  less.  The  same  evidence  showed  that 
the  defendants  sold  this  mill  for  ene  thousaiid  two  hundred 
dollars,^  after  getting  &  xiew  whed.  It  was  alao  shown,  the 
ylamtiff's  regular,  businesB  waa  that  of  a.  roecchant,  and 
vending  machinery  of  this  kind. 

The  ji»y  retuiiied  a  verdict  for  the  jdointiff,  for  the  sum 
claimed.  Aftier  an  nqfsuccessful  attempt  to  ok^ain  a.  new 
triali  the  defendants  appealed. 

T)20.  district  judgfi  charged  the  jury  on  the  trial,  ^that 
it  was  admitted)  the  defendanta  bought  the  mill,  and  must  - 
pay  for  it.  If  the  mill  broke  from  its  being  badly  mounted,  it 
was  no  fault  of  the  {daintiS^  and  he  is  not  responsible.  If  the 
miU  be  of  bad  quality,  did  plaintiff  know  it,  and  represent  it 
as  gMd  ?  If  he  did,  he  is  answerable  for  all  damages 
sustained  by  the  feilure  of  Uie  mill ;  if  not,  be  is  not  respon- 
sible. That  aa  to  redhibition,  the  thing  must  be  restored ; 
if  the  purchaser  has  acid  it  he  thereby  affirms  the  contract 
and  must  pay  for  it.  The  law  cited  from  Poihier^  that  a 
workman  engages  to  furnish  good  work,  does  not  apply ;  the 
plaintiff  is  a  merchant,  and  is  not  so  bound.  Nor  is  there 
here  any  violation  of  c<»itract,  by  plaintiff;  he  did  not 
warc^nt  the  miill  as  sound,  and  unless  it  had  some  concealed 
defect,  and  he  represented  it  as  sound,  he  is  net  liable."  To 
which  charge  the  defendants'  counsel  excepted,^  as  being 
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WnrrzBvDifT.  cootnuy  to  law.    He  also  required  the  judge  to  diarge 

September,  iw4>  the  juiy,  «ihat  Under  the  article  1M8  of  (be  La.  Code,  the 

BARGLir      fdaintiff  being  bound,  to  warrant  tbe  soimdneaB  of  the  mill  by 

oonuTnAw.  ^°^  ^^  ^  ^^  liable  for  such  damages  as  were  contemplated 

at  the  time  <^  the  contract,"  &c.,  which  the  judge  refused, 

and  a  bill  of  exceptions  taken. 

This  case  was  submitted  to  the  court  wkhout  argument, 
by  Mr,  Brtwmm^  for  the  plaintifl^  and  by  Mr.  Bimon  for 
the  defendants. 

MmOn  /.,  delivered  the  opinion  of  the  court. 

The  plaintiflT  claims  the  price  of  a  sugar  miM,  sold  and 
delivered  to  the  defendants. 

They  admit  the  delivery,  but  charge  the  plaintiff  with 

fraud,  averring  that  he  knew  the  mill  was  inartificially 

constructed,  and    made  of  so  bad  materials  that  it  was 

absolutely  worthless ;   and  being  put  up  by  the  defend- 

iviMmtiMd    ^^^  immediately  after  they  received  it,  several  parts  of 

fendwits     pui^  it  broke  off,  as  soon  as  it  was  put  in  motion  ;  that  they  were 

^£!!^iu  of  tite  doable  to  make  use  of  it,  after  they  were  at  considerable 

plaintiff;  ^oU  expense  and  charges,  in  putting  it  up,  and  endeavoring 

of  wiuch  broke  to  avail  thcmselves  of  it.    They  farther  aver,  that  they 

ins^'^upT  ^  sustained  heavy  losses,  in  consequence  of  the  disappointment, 

^»»er\9  not  ^  and  their  inability  to  use  it,  and  the  consequent  imposslhility 

defccta,    onien  of  grinding  their  cane  crop. 

of  bad^  qinii^  There  wos  a  verdict  and  judgment  for  the  plaintiff;  and  the 
has ST"^*^  defendants  appealed,  after  an  unsuccessful  efibrt  to  obtain  a 

'Ae  defend-  nCW  trial. 

rehii^oi7     d^      Our  attention  is  drawn  to  the  charge  of  the  court,  who  told 

tibinlf  tdd  a^  ^^^  J"T»  ***^  ^*^  admitted  that  the  defendants  bought  the 
norehaKd  by  mill  and  Consequently  they  must  pay  for  it :  that  if  the  mill 
forthenriee,af-  broke,  m  consequence  of  bemg  badly  mounted,  it  was  no 
IT  to  Sothi^  ^'"'^  ^f  ^^®  plaintiff,  and  he  was  not  answerable.  If  the  mill 
By  teninr  it,  be  ^^s  of  a  bad  quality,  did  the  plaintiff  know  it,  and  represent 

affirmt  Oe  fint  .  , «      » ^ .       »• «     i      .  n     ^        «    •       i 

eontraot.  it  as  good  I    If  he  did,  he  is  answerable  for  all  the  damages 

engage7  to^ia!^  Sustained  by  the  failure  of  the  mill.  If  he  did  not,  he  is  not 
nish  good  work,  responsible.     As  to  redhibition,  the  thinff  must  be  restored. 

butamerebantifl        «  i  j   .      i       ^ 

Bot  10  bound.      If  the  purchaser  has  sold  it^  he  has  affirmed  the  contract. 


COOK 

va. 
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By  the  law  cited  from  Patider,  a  workman  engages  to  furnish  Wmtibh  Dmt. 
good  work ;  the  plaintiff  is  a  merchant,  and  is  not  so  bound.  ^^^    ' 
Nor  is  there  here  any  violation  of  contract,  unless  there  had 
been  some  concealed  defect,  and  the  plaintiff  had  misrepre-  bi 

Sented  it  as  sound."  i  Where  a  mer- 

it does  not  appear  to  us,  that  the  charge  of  the  court  was  gar  miu  ^rbich 
erroneous.  On  the  merits,  the  evidence  shows,  that  the  mill  ^7\ei^r«^ 
was  sold  by  the  defendants,  for  one  thousand  two  hundred  oeiyed  ^d  put 
dollars,  while  they  had  bought  it  for  one  thousand  dollars.  eLser,  lie  isstiu 
The  jury  have  been  of  opinion,  that  the  defendants  have  S!?CT^e*^S^ 
not  supported  their  defence.  On  an  appeal  to  the  judge,  by  im»i«»  *'**^^'J 
a  motion  for  a  new  trial,  he  has  been  of  opinion,  that  they  defect,  orhe  had 

hav#»  tint  PrrftH  represented  it  as 

nave  noi  errea.  ,0^^  ^j^  ^^ 

Our  best  attention  to  the  statement  of  facts,  has  led  us  •;. 

...  .  A  'vonunan  eiH 

to  the  conclusion,  that  it  is  not  our  duty  to  mterfere.  gages  to  famish 

good  work;  bot  a 
merehant  is  not 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^  ^^^^^^ 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


COON  VS,   BRASHBAB  BT  ALS. 

AFTXAL  VftOM   THE  COV&T  OP  THB   FIVTB  JtTDIOIAL  DI8TEI0T,   TRS  JUDOS 

TBB&Xor  PRS8IDIM0. 

Preacription  when  onc«  ncquired,  may  be   either  tacitly    or  ozpreMly 

renounced. 
When  a  party  once  voluntarily  renonnoea  prescription  in  hia  fkyor,  m  the 

coorae  of  the  trial  m  the  inferior  court,  he  cannot  renew  it,  or  avail  him- 

eelf  of  it  in  the  Supreme  Court. 
The  voluntary  waiver  of  the  plea  of  preaeription,  by  a  party  in  a  judicial 

proceeding,  especially  when  accompanied  by  a  conoeeuon,  on  the  part  of 

hia  adversary,  mode  in  consequence  thereof^  is  the  strongest  presumption 

of  the  renimeiation  of  the  right  itself. 
34 
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WwmsDnr.  WImn  a  workman  otn  to  faeovvr  fate  wagM,  at  mi«ip«l«todbir«,p«raMiitb, 

'^^"'''•'^' **^      as  a  briek-kyar,  aad  aviaaQee  te  intradaoad  wttfaoat  abj6cti<m«  to  ivore 

ooov  Iha  oaaal  wmgm  of  that  daaa  of  modwmkw,  tha  jviy  ara  the  jw^as 

«-^««^«  of  tha  aahic  wf  Ac  woHt  chaffed  aa  havii^  hcan  dona,  on  thaaridanoe 

"  ^^  than  bafoia  than. 

Ib  a  aiiit to  raaorar  wafaa,  at  aatipolatad  hiio  par  month,  bj  a  machaBic* 
it  te  aoAeiaBt  for  him  to  prora  fate  oaatraet,  and  tha  laagth  of  tima  ha 
waa  ia  tha  datedaat^  ampIoTmant 

Whata  a  wltnaaa  awaaia  falaaly,  on  a  matorial  point,  in  a  canaa,  tha  jvrj  U 
anthoriaad  to  diaregard  hte  taatimony  alto|pethar. 

The  jory  ara  the  jadgei,  whether  a  miOTtatement  by  a  witnem  was  wilful, 
or  material,  and  what  degree  of  credit  onght  to  be  giren  to  liic  testimony. 

The  Supreme  Court  can  jndga  only  of  the  effect  of  the  whole  evidence  of 
the  case  taken  together,  and  whether  the  verdict  of  the  jury  is  manifestly 
against,  or  without  legal  eridence.    This  is  the  principle  uniformly 
adhered  to,  and  when  tha  yerdict  te  not  of  tins  character,  it  will  not  bo 
disturbed. 

Tha  exception  or  plea,  that  no  amicable  demand  was  made,  must  ba 
specially  pleaded,  and  in  limine  HUm.  It  te  too  late  to  pat  in  the  axoeption 
aiW  eoniuUUio  Htu, 

This  is  an  action,  for  work  and  labor  done  as  a  mechanic, 
at  a  stipulated  hire  per  month,  in  which  the  plaintiff  claims 
from  the  defendants  the  sum  of  two  thousand  one  hundred 
and  twenty  six  dollars.  He  charges,  that  he  made  an  agree- 
ment to  work  for  the  plaintiffs  as  a  mechanic,  at  their  sugar 
farm  in  Attakapas,  at  forty  dollars  per  month,  from  the  middle 
of  February  1828,  until  the  middle  of  July  following;  and 
that  after  that  period,  and  up  to  the  7th  of  February,  1882, 
as  an  inducement  for  him  to  continue,  the  defendant  raised 
his  wages  to  forty-five  dollars  per  month,  until  the  whole 
amount  of  his  wages  amounted  to  two  thousand  one  hundred 
and  twenty-six  dollars.  He  prays  judgment  for  this  sum, 
with  legal  interest  from  judicial  demand. 

The  defendant  pleaded  a  general  denial ;  admitted  the 
plaintiff  had  been  in  the  habit  of  working  for  him,  more  or 
less^  in  the  period  alleged,  but  not  in  the  manner  set  forth  in 
the  petition.    That  at  one  tims,  he  worlced  by  the  month  aad 
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then  by  the  day,  as  appeam  by  a  menocNraiidam  of  account  Wvnair  Bm. 
handed  by  him  to  the  defendants,  which  he  stated  to  be  his  Septembers  i%3^. 
whole  account,  up.  to  the  time  when  he  left  their  employment.         coov 
They  annex  an  account  for  moneys  and  merchandise  advan-      bbj^hmb 
ced,  drafts  and  physicians'  bills,  paid  at  various  times,  when       '^  ^^ 
he  was  sick  and  unaUe  to  work,  and  for  boarding  and  lodging 
while  sick,  amounting  to  one  thousand  and  seventy  dollars 
and  sixty  one  cents,  which  they  plead  la  ctxnpensatiMi. 

At  the  commencement  of  the  trial,  the  defendants  pleaded 
the  want  of  an  amicable  demand. 

After  the  trial  had  progressed,  the  defendants  withdrew 
their  plea  of  prescription,  which  had  been  previously  filed, 
and  the  plaintiff  withdrew  his  objections  to  the  signature  to 
a  certain  paper,  purporting  to  have  been  signed  by  him. 

On  the  trial  the  plaintiff  ofiered  several  witnesses  to  prove 
the  time  he  worked  for  the  defendants,  and  his  agreement 
with  them.  The  defendants  offered  in  evidence,  several 
account  books,  receipts  and  accounts  of  plaintiff,  and  orders 
which  had  been  paid  by  them;  and  the  testimony  of 
several  witnesses  to  prove,  that  the  plaintiff  was  frecpiently 
sick,  from  imprudence  and  other  causes,  and  lost  much  time. 
The  counsel  for  defendants,  moved  the  judge  to  charge  the 
jury,  "that  they  were  not  the  judges  of  what  was  the  value 
of  the  services  of  the  plaintiff  as  a  brick-layer,  per  dayf  but 
that  the  plaintiff  was  bound  to  prove  to  them,  by  evidence 
oflfered  before  them,''  which  the  judge  declined,  but  told  the 
jury, "  they  were  the  judges  of  the  value  of  the  work  on  the 
evidence  before  them;"  to  which  rcjutdl  and  c/iarge,the 
defendants  took  a  bill  of  exceptions. 

The  jury  on  examining  and  hearing  the  whole  caise^ 
returned  a  verdict  for  a  balance  due  the  plaintiff  of  three 
hundred  and  sixty  seven  dollars.  Judgment  was  rendered  ia 
conformity  therewith,  except  as  to  costs,  which  decreed  that 
the  plaintiff  pay  costs  up  to  the  time  of  filing  the  defendants' 
answer,  and  that  the  latter,  pay  all  subsequent  costs. 

The  defendants  appealed.  In  answer  to  the  appeal  the 
plaintiff  and  appellee  prayed,  that  the  judgment  be  corrected, 
so  for  asto  condema  the  defondant  to  pay  all  ibAcpsU* 
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WimurDin-.      Lapfe  ONiI  JShMmMMp  for  the  plaintiff  a^ 

1.  The  want  of  an  amicable  demand,  is  an  exception,  that 


saBBssumma 
COOH 


^         must  be  pleaded  m  iWiie  ttjf,  and  in  this  case  came  too  late. 

AIM.       4  La.  Riport8^\05. 

2.  Defendantfl?  jdea  of  pcescripdon,  in  the  Supreme  Court, 
cannot  be  received,  because  the  same  plea  was  put  in  below, 
and  afterwards  $pecUOy  woioed. 

BuUard,  X,  delivered  the  opinion  of  the  court 

The  plaintiff  sues  to  recover  his  wages  as  a  mechanic,  in 
the  employment  of  the  defendants,  for  a  period  of  several 
years,  a  part  of  the  time  at  the  rate  of  forty  dollars  per  month, 
and  a  part  at  forty-five.  The  answer  admits,  that  the  plain- 
tiff had  been  in  the  habit  of  working  for  the  defendants,  but 
not  at  the  rates  of  wages  stated  by  him ;  compensation,  as  to 
a  part  of  the  demand,  was  also  pleaded,  and  prescription. 
After  this  answer  to  the  merits,  the  defendants  further  pleaded, 
the  want  of  an  amicable  demand. 

During  the  trial,  the  plea  of  prescription  was  voluntarily 
withdrawn,  by  the  defendants,  simultaneously  with  certain 
concessions  made  by  the  other  party,  as  to  a  disputed  point  of 
evidence  in  the  cause.  In  this  court,  the  appellanU  have 
renewed  that  plea.  This  is  opposed  by  the  appellee  who 
urges  that  the  waiver  of  the  plea  in  the  District  Court,  is 
w.iJ'SSSr^Si  tantamount  to  a  renunciation  of  prescription,  which  can 
quired,  maT  be  yaiicUy  be  done  after  it  is  acquired,  and  that  the  renunciation 

either  taeitly  or  -^ 

exprewLr     r«-  caunot  be  retracted. 

"^Wfc^a  p«rtT  '^^^  ^^®  ^^  established  the  principle,  that  prescription 
onoe  Toiuntariiy^  when  once  acquired,  maybe  validly renoimced.  The  renun* 
IS^^^in^Wt  ciation  is  either  express  or  tacit:  "a  tacit  renunciation  results 
^^°^*  ofdietrua  ^^^^  ^  ^^^^  which  gives  a  prescription  of  the  relinquishment 
in  the  inferior  pf  (he  right  acquired  by  prescription.''  ArticU  S424.  As  it 
?2^  iti  *or°B^  is  only  by  way  of  exception  or  plea,  that  a  party  can  avail 
ttfS^SIc^^Su- himself  of  prescription,  it  seems  to  us  that  the  voluntary 
iireme  Couit.      waiver  of  such  exception  in  the  course  of  a  judicial  pro- 


when 
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cdeding,  more  especially,  when  accompanied  by  a  concession  WiarxBirDiBT. 
on  the  pari  of  the  adversary,  is  such  a  fact,  as  furnishes  the  SeptenAer,  iss*. 
strongest  presumption  of  an  intention  to  renounce  the  right         coon 
itself.     Indeed  it  is  difficult  to  distinguish  between,  in  this      BHAsn^m 
case,  a  waiver  of  the  exception,  and  a  renunciation  of  the       "  ^^ 
right,  or  to  understand  how  the  end  is  to  be  attained,  after  a  wuTcr^of"  ti^ 
voluntary  abandonment  of  the  means.    We  are  therefore  of  8l^*bY?^?J 
opinion,  that  the  plea  cannot  be  renewed,  in  this  court,  so  as  «  ju<ficiai  pro- 

.  •!    t       1   i.    ^  -  eeediDg,     espe- 

to  avail  the  defendants.  daily  when  ae- 

A  bill  of  exceptions  was  taken  to  the  charge  of  the  judge  ^^^l^'^o^the 

to  the  jury,  which  is  relied  on  by  the  appellant.     His  counsel  pwt  of  hii  ad- 

,    ,  .  ,       .  f         .  .       Teraaiy  made  m 

moved  the  court  to  instruct  the  jury,  that  they  were  not  the  eonaequence 
judges  of  what  was  the  value  of  the  plaintiff's  services,  as  gtroi^rt  "  pre^ 
brick-layer,  per  day,  but  that  the  plaintiff  was  bound  to  prove  "i^ption  of  the 

J     ^  f  jv  r  r  reDunciatioa    of 

It  to  them,  by  evidence  offered  before  them;  but  the  judge  therig^htitaeif. 
instructed  the  jury  that  they  were  the  judges  of  the  vcdue  of  man  ^«^to°reI 
the  work,  on  the  evidence  before  them.  It  is  true,  the  plain-  J^^^  ^'  JJ|^ 
tiff  sued  for  wages,  at  a  stipulated  hire,  and  the  question  was,  lure  oer  month, 
not  what  his  services  were  really  worth,  but  evidence  had  i^d^e^denceTs 
gone  to  the  juty  without  exception,  to  prove  the  usual  wages  J^^oW^on^ 
of  that  class  of  mechanics,  and  we  think  the  judge  did  not  pi^^^  the  usual 
err,  in  giving  such  a  charge  to  the  jury.  He  was  clearly  eiM 'of^meeha- 
correct  in  refusing  to  give  the  charge  asked  by  the  defendants'  ^'tbe^ ju£S 
counsel,  to  wit:  that  the  plaintiff  was  bound  to  prove,  the  ^  ***%^!L^ 
value  of  his  services.  It  was  enough  for  him  to  prove  his  as  hayinr  been 
contract,  and  the  length  of  time  he  was  in  the  defendants'  dene^^then  he^ 
employment.  ^^  ^^' 

On  the  merits,  it  has  been  urged,  that  the  verdict  of  the  corervaTCt  at  a 
jury  was  contrary  to,  and  without  legal  evidence.  It  has  JJ^F^^^lwA  byl 
been  particularly  insisted,  that  the  jury  was  bound  to  disre-  "^S'^^'ff  '^" 
gard  the  testimony  of  one  of  the  principal  witnesses,  on  the  to  prote  his  eon- 
ground,  that  he  had  stated  what  was  clearly  proved  to  be  {^h  *^f  time 

false,  and  the  counsel  relies  on  the  rule  of  evidence,  as  stated  5*  y»»  |nthede- 
,      --      , .  ,       -  .  ,        ,  ,  ,  fendant's      em- 

by  Starkie  and  other  writers  on  that  branch  of  the  law,  pioyment 
^fdUum  in  imo,  falsum  m  amnibus^^  1  Starldej  624.  nesssvcaniaisel 

It  is  true,  that  when  a  vdtness  has  wilfully  perjured  himself,  ^^  JJJJ .'  ^jJ^J^ 
on  a  point  material  to  the  cause,  the  jury  is  authorised  to  thejuryisauthol 
disregard  his  testimony  altogether.     But  the  jury  is  to  judge  ^  hisiettiW 

nj  altof^er. 
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Wmnuai  Dinw  whelker  the  miiiiatomftnt  wii«  wilful  or  maUrial,  and  what 

,Vqptom6er,  1834.  jegfg^  ^  credit  ought  to  be  given  to  the  witnew.    It  is 

worn        difficult  to  eelaMish  any  technical  rule  on  this  subject     In 

BH^wKAS     the  case  now  under  conaideraiiont  it  may  have  appeared  to 

^  ^       the  jury,  as  it  does  to  us^  quite  immaterial,  whether  the  plain- 

the  judgei  wbe-  tiff  put  up  two  buildings  at  one,  inasmuch  as  his  demand 

^it\TTwh'  v^  ^^  services  by  the  OMmth,  and  not  ior  the  price  of  a 

not  wM  wilful  particular  job.    It  could  not  be  supposed  that  the  witness 

or  materiAli  Mid  *  *'  '* 

whtu  degrae  of  would  wilfully  perjure  himself  on  a  point  of  tkci^  which  was 
be  ^Ycava  hU  wholly  irrelevant  to  the  issue,  and  could  not  avail  the  plaintiff 
**Th«*3uDB«Bie  "^^  court  cannot  control  juries,  as  to  the  credit  due  to  the 
Court  can  judge  Statements  of  particular  witnesses ;  we  can  judge  only,  of  the 
of  ie  whole  eri-  effect  of  the  whole  evidence  taken  together,  and  whether 
uken  ^tolllrt^  vcrdicts  rendered  by  them,  are  manifestly  against,  or  without 
and  vikether  die  legal  evidence.  This  is  the  principle  to  which  we  uniformly 
iuiy  u  Dumifcflt-  adhere,  and  which,  in  this  case,  does  not  authorise  ub  to 
witii^'^iegS  ^i^^^  the  verdict  of  th«k  jury. 

eTi<teQee.  Tius  The  appellee  in  his  answer,  alleges  that  there  is  error  in 
^^iformixMiher-  the  judgment  to  his  prejudice,  which  he  prays  may  be  cor- 
d^^^^rdil  ul^  rected    It  a|^ars  that  after  the  answer  to  the  merits,  and 

^^iT^'SSTbi  ^  *®  ^^®  ^^  ^^^  ^"^  ^^^  defendante  pleaded  the  want  of 
diiiturbed.  amicablc  demand,  and  such  demand  not  having  been  proved, 

or  pfeiM^rt^no  ^^  pUiiotiff  was  adjudged  to  the  payment  of  costs,  up  to  the 
amicable      de-  time  the  answer  was  filed.    We  think  the  court  ened  in  this 

mand  was  madey 

muitbetiieciaUy  particular.  This  court  has  already  decided,  that  such  ezcep- 
t^^sti!!'  It  u  tion  should  be  specially  {beaded,  and  in  limme  Ittif.  It  was 
S2  ^*  efee^on  ^^  ^^^  ^  P"^  ^  ^^^  sxccption  after  the  crniUsUtiio  mu,  I  La. 

after   anUettado  RtpofU^  105. 

It  is^  therefore,  ordered^  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed,  and  that  the 
plaintiff  and  appdOtee  recover  of  the  defendants,  the  sum  of 
three  hundred  and  sixty'-eeven  doUacs,  with  costs  in  both 
courts* 


OP  THE  STATE  OP  LOUISIANA. 

M'lNTTItE  V$.  WHITIWG. 

APPKAL  7K0M  TRl  OOORT  OF  THS    riFTH  JDDICIAI*  DI8TR10T,  THB  J0DOS 

THEREOF  PEESUDUIO. 

The  ceding  debtor,  ador  surrender  and  appointment  of  syndics,  has  no 
longer  any  capacity  to  appear  in  court,  in  relation  to  the  property 
surrendered. 

But  where  a  ceding  debtor  has  a  qualified  property  in  goods,  acquired  after 
the  surrender  as  bailee  or  carrier,  which  are  seized  by  a  judgment  creditor, 
he  has  a  right  to  move  the  court  and  have  the  writ  and  seizure  annulled 
and  set  aside. 

Property  belonging  to  the  ceding  debtor  at  the  time  of  the  surrender,  cannot 
be  seized  in  execution  by  a  judgment  creditor,  who  was  a  party  to  the 
eoneurto. 

The  District  Court  on  motion,  by  an  insolvent  debtor,  has  the  right  to  quash 

an    execution,    which    improvidently    issued,   contrary  to   the    order 

staying  proceedings;  the  debtor,  although  incapable  of  appearing  in 

'court,  in  relation  to  the  mass  of  the  property  surrendered,  was  a  party  to 

the  original  suit,  and  might  well  make  such  a  motion. 

This  aciion  commenced  by  a  written  motion  of  the  defend- 
ant, to  annul  and  aet  aside  a  levy  and  seizure  made  under  a 
writ  of  jkri  fueiait  which  issued  <m  a  judgment  of  the  plain-, 
tiff  against  the  defendant,  after  the  latter  had  made  a  cession 
of  his  goods. 

The  judgment  upon  which  the  fieri  faeiae  issued,  was 
recorded  in  October,  18SS,  in  the  parish  of  St.  Mary.  The 
defendant  is  a  resident  of  Texas,  but  was,  at  the  time  of 
recording  the  judgment  against  him,  a  partner  in  the  com- 
mercial  firm  of  George  Whiting  &  Co«,  in  a  store,  which  had 
been  carried  <Ma  several  years  in  the  town  pf  Franklin,  in  said 
Pariah.  ^  On  the  23d  October,  1833,  the  firm  of  George  Whi- 
ting  &  Co.,  filed  their  Ubm,  upon  which  the  plaintiff's  judg- 
ment  was  placed,  as  one  of  the  debts  owing  by  the  firm.  The 
surrender  was  accepted  by  the  judge,  and  a  meeting  of  the 
creditors  ordered.  The  attorney  of  the  plaintiff  appeared 
before  the  notary,  and  bw(m«  that  the  amount  of  the  said 
judgment  was  due  to  the  plaintiff  by  the  firm* 
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WnrimirDiiT.      In  April  1834,  the  plaintiff  caused  execution  to  iasue  on 
^^^*''*^*'*^  said  judgment,  which  was  levied  on  sundry  articles  in  poa- 
xMRTiMB      session  of  the  defendant,  but  which  he  alleges  are  not  his 
wiunire*      property.  He  presented  a  written  motion,  byway  of  petitiQD, 
to  the  District  Court  of  St  Mary,  in  which  he  alleges  the 
seizure  is  illegal  on  several  grounds,  viz :  that  he  is  not  the 
owner  of  the  articles  seized ;  **  and  that  no  legal  or  judicial 
process  can  be  had  on  the  said  judgment  against  his  person 
or  property,  nor  against  any  property  in  his  possession."    He 
prays  that  the  seizure  be  annulled  and  set  aside,  and  that  a 
forthcoming  bond  in  the  sum  of  three  hundred  dollars,  which 
he  gave  for  a  portion  of  the  articles  seized,  be  cancelled.  The 
district  judge  gave  judgment  accordingly,  from  which  the 
plaintiff  appealed. 

Splanef  for  the  plaintiff  and  appellant 

Brawnsofii  contra. 

BuUard  /.,  delivered  the  opinion  of  the  court 

The  commercial  firm  of  which  the  appellee  was  a  mem- 
her,  having  made  a  surrender  fw  the  ben^t  of  their  creditors, 
and  obtained  a  stay  of  proceedings,  the  appellant  or  judg- 
ment creditor  caused  an  execution  to  isshe  against  one  ci  the 
ceding  debtors.  M'Intire,  the  appellant  had  appeared  at  the 
meeting  of  the  creditors,  and  a  syndic  had  been  appointed. 
Samuel  Whiting,  one  of  the  firm  represented  in  writing  to 
the  court  from  which  the  execution  issued,  that  the  sherifl^  in 
virtue  of  said  execution,  had  seized  certain  property  in  his 
possession,  but  not  belonging  to  him,  which  had  been  sent  by 
Mr.  H.  Whiting,  as  a  present  to  his  wife  and  family  residing 
in  Texas,  and  of  which  goods  he  was  only  bailee  or  carrier, 
debtortaf^^  He  therefore  moved  the  court  to  quash  the  writ,  and  to  order 

"^ntoiS^  "S"  ^^®  ^^^  ^^^^  ^  ^®  sheriff  for  the  forthcoming  of  the 
Indies,  has  no  property  to  be  cancelled.  It  was  accordingly  done,  and 
^Z  i^p«!r?ii  M^Intire  appealed. 

tS!^""^^  His  counsel  contends  that  he  had  a  right  to  levy  his  execu- 
mrrendrndT    tion  on  property  acquired  by  the  ceding  debtor,  after  bis 


OP  THE  STATE  OP  LOtHSUNA.  27« 

surrender,  and  that  the  syndic  alone  has  a  right  to  inquire  into  W^tttmDiff. 
the  regularity  of  the  proceeding  in  this  case.  ££^2f^^ 

It  is  true  the  future  acquisitions  of  a  ceding  debtor,  coming  n'lmnni 
to  better  fortune,  may  be  applied  to  the  payment  of  bis  debts,  w^tm. 
unless  a  release  has  been  given,  but  it  by  no  means  follows  3^^  ^^^^^  ^ 
that  execution  may  issue  in  the  first  instance,  on  the  demand  ceding  debtor 
of  a  judgment  creditor.  The  ceding  debtor  after  the  surren-  propeHy  la 
der  has  been  accepted,  and  a  syndic  appointed,  has  no  longer  Sa^  Uieaumn^ 
any  capacity  to  appear  in  court,  in  relation  to  the  properly  der.a«  bailee  or 
surrendered,  and  if  the  execution  in  the  present  case  had  been  are  seized  bj  a 
levied  on  property  belonging  to  the  firm,  or  either  of  the  part-  'Sf^^r  b^iT"  a 
Hers,  we  should  concur  in  opinion  with  the  counsel  for  the  ^^^  ^  ^^^^f 

the   eomty    and 

appellant,  that  the  appellee  had  no  right  to  interfere,  and  harethevritand 
ought  not  to  have  been  listened  to.  The  evidence  does  not  l^dKt  aSdl 
show  to  whom  the  property  seized  really  belonged.  If  we  Property  b^ 
take  the  allegations  of  the  plaintiff  as  true,  he  had  only  a  (^^deMor  al 
qualified  prc^rty  in  the  goods  acquired  after  the  surrender,  J^^"^  ^^ 
and  in  thatcasehe  had  a  right  to  interfere.  It  was  a  mat- not  be  seized  in 
tar  which  did  not  regard  the  maas  of  the  creditors.  If  on  the  ^^m^li^t  credit 
other  hand,  the  property  belonged  to  the  ceding  debtor  at  ^r^tothI'!Jiwi 
the  time  of  the  surrender,  the  judgment  creditor,  who  wae  a  <^<^* 
party  to  the  cmieursof  had  clearly  no  right  to  proceed  by  c^  ^"^^ 
execution.  On  either  supposition^  the  proceeding  was  ^^«  ^  «»  "^ 
irregular.  has  the  right  to 

But  it  is  fdrther  contended,  that  the  court  erred  in  quash-  So^whicTlmr 
ing  the  writ  and  cancelling  the^  bond  on  motion,  that  it  22?^*^*^ 
could  only  be  done  by  injunction  regularly  obtained,  and  theordo'staTiiig 
prosecuted.  We  think  the  court  bad  a  right  to  qUafth  the  ^Td^bSS^,  ai. 
execution,  which  uniwroTidently  issued^  contrary  to  the  order  S^^^ri^iJ 
staying  proceedings^  and  as  the  appellee  was  a  parly  to  the  ^oortm  relation 
original  suit,  he  might  well  make  that  motion^  although^  them^p^^ 
without  capacity  to  act  in  relation  to  the  mass  of  property  JX^&I^! 
surrendered.    The  bond  in  question  was  but  an  accessary.  «H^  "^^  «id 

11  it/*»  /    mightwell  make 

and  necessarily  ceased  to  nave  any  legal  effect  as  soon  as  the  aaok  amotion, 
execution  was  set  aside. 

It  is,  therefore,,  ordered,  ad|judged  and  decreed,  that  ths 
judgment  of  the  District  Court  be  affirmed,  with  costs. 

35 
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SATZs't  ■mi 


BAVIS'S  HBIBS  M.  FBXT08T^8  HBISS. 
Arrt4L  nou  tub  oovst  ov  ths  nrrH  iudicial  distkict,  tbs  jitdob 

TBSBBOV  PEBSIDINO. 

In  this  case  the  following  principle  is  settled  and  decided. 
6  JHfartiB)  JV*.  S,  t65. 

In  a  p«titoi7  BeUoD,  wheie  the  deftndanttt  their  Tendon  and  wamnton 
pleaded,  let  The  general  iesiie ;  2d.  Preeeription,  by  tfaiitj  jean  nnin- 
teimpted  powewion ;  3d.  Prefcription,  hj  more  than  ten  yean  poBBWion 
under  a  Jtui  iUie  and  in  good  faUh;  4th.  Silence  of  the  plaintiffii  for 
more  than  fbrtj  yean  in  not  aMerting  their  title ;  and  in  ■oppoit  of  theee 
pleaa,  offered  the  tuHmongfi^  wiinuaei  to  prore  and  make  oomplete  thnr 
ehaan  of  title,  which  was  objected  to  by  the  plaintiffa ;  let.  Becanee  the 
deftadants  haTinf  admitted  in  their  pleadinga,  that  they  had  a  written 
title,  must  prodnoe  it  or  aeeonnt  for  itB  Ices ;  Sd.  Parole  eridenoe  cannot 
bo  reoeived  to  proTe  title  to  land,  or  eren  ita  aaaeannent  for  taxea ;  3d.  Be> 
eanae  the  object  ia  to  proTO  a  reputation  of  title  to  land,  which  cannot  be 
done,  and  being  admitted :  Htld^  that  tlua  evidence  i>  illegal  and  inad- 
miaaihle ;  and  being  admitted  abeolutely  the  Diatrict  Court  erred,  becanae 
it  ia  to  judge  of  the  admiaubility  of  teatimony  and  cannot  diachaige 
itaelf  from  thia  obligation  by  tranaferring  it  to  the  jury.  It  mnat  be 
aaliafied  that  the  beat  eyidenoe  cannot  be  had  before  it  admita  inferior. 

This  is  a  petitory  action,  which  was  commenced  in  1819, 
to  recover  from  the  defendants  a  tract  of  land,  containing 
sixty  arpents  of  land  in  front,  by  forty-two  in  depth,  on  both 
sides  of  the  Bayou  Teche.  The  plaintiffs  derive  title  in 
virtue  of  three  Spanish  grants  of  twenty  arpents  each,  to 
C.  &  J.  Dugat,  and  J.  B.  Labeauve,  in  the  year  1777.  The 
defendants  claim  under  the  same  original  title,  and  set  up  a 
chain  of  title  derived  therefrom,  through  several  conveyances 
and  possession  of  the  land  in  contest.  See  statement  of  the 
facts  of  this  case  in  12  Martin,  445.  It  was  argued  in  the 
Western  District,  at  the  September  term,  1822-S,  by  Mr. 
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Bullard  for  the  plaintiffii  and  by  Moreau  Lislet,  and  Mr.  J.  WiirnvDm. 
B.  Johnston  for  the  defendants.  See  12;[Jlfatttii,  445,  and  1  s^'f^'nber.ins^ 
Martin,  JV.  S.  650*  lujirt  hhm 

At  the  September  term,  18t7,  m  Opelousas,  an  opinion 
was  pronounced,  in  which  the  judgment  of  the  District 
Court  was  reversed,  and  judgment  entered  for  the  plaintiffi 
against  Prevost's  heirs ;  and  ui  their  {blyot  against  Macarty's 
heirs,  who  were  called  in  warranty. 

Magwreau  for  Macarty's  heirs,  called  in  warranty,  presented 
a  petition  for  a  re-hearing  of  this  cause,  at  the  September 
term,  1828.    The  re-hearing  was  granted. 

Brownson  ^  Heimm  for  the  plaintifls,  replied  in  writing  to 
the  petition  for  a  re-hearing,  which  without  further  argument, 
was  submitted  to  the  court. 

Maxim  /.,  delivered  the  opinion  of  the  court 

At  the  request  of  the  defendants,  a  re-hearing  has  been 
granted  in  this  case.  On  a  re-consideration  of  the  opinion 
already  pronounced,  we  are  left  under  the  impression  that  it 
ought  not  to  be  changed. 

It  is,  therefore,  ordered,  that  the  former  judgment  of  this 
court  be  maintained,  in  the  same  manner,  as  if  no  re-hearing 
had  been  granted. 


m  CAfiS0  IN  THS  QUPBEMS  COUET 


AfrXAL  PEOM  THB  COURT  OP  THE   FIPTn  JVPICIAI*  DIPTRIGT,    TUB    /ODOf 

TtfXEIQP  FEEfllOINO. 

Wliere  tlie  erideooe  MtmbliklnE,  Uiat  the  wtfb  wm  in  llie  habit,  with 
tiM  ksowladgv  of  her  hnebtn^  and  aeeaslomed  to  make  pnrehasee  for 
the  Qif  of  the  faai}ljr«  and  he  did  not  object  thereto,  but  had  often  paid 
•Qch  billa,  he  will  bo  etill  booad  to  pajr  the  amount  of  roch  pnrchi 


This  is  aa  aotion  on  a  store  account^  aonezed  to  the 
petJtioQ,  in  which  the  plaiaf  iff  claims  from  the  defeodant,  the 
sum  of  three  hundred  and  twenty-three  dollars  and  sixty* 
four  cents,  for  coods  and  mterchandiaB»  sold  and  d^vend  to 
the  latter  ia  persoo,  and  to  his  wife. 

The  defendant  pleaded  a  general  denial ;  and  aveired,  that 
if  the  articles  charged  in  the  petition,  were  sold  (o  any  person^ 
they  were  not  sold  or  delivered  with  his  knowledge  and 
consent,  nor  were  they  sold  and  delivered  to  any  person, 
with  bia  authority ;  that  if  said  goods  were  puichaned  by  his 
wife,  he  is  not  chargeable  with  them,  as  it  was  at  a  time 
when  she  abandoned  his  domicil,  and  was  not  under  his 
control,  &c.,  which  facts  were  known  to  the  plaintiff;  and 
that  be  never  authorised  her  to  purchase  goods.  He  prays, 
that  the  plaintiff's  demand  be  rejected. 

The  evidence  shewed,  that  the  defendant  purchased  a  few 
of  the  articles  himself  and  that  the  remainder  were  purcha- 
sed by  his  wife,  but  with  his  knowledge,  and  without 
notifying  the  plaintiff  not  to  sell  to  her. 

The  defendant  offered  in  evidence,  a  suit  instituted  by  his 
wife,  for  a  separation  of  bed  and  board,  which  suit  was  filed 
and  dismissed,  after  the  date  when  the  last  articles  purchased, 
were  delivered. 

The  plaintiff  produced  a  noUce,  published  by  the  defend- 
ant,  notifying  all  persons  whatever,  not  to  trust  or  give  credit 
to  his  wife,  on  his  account,  as  she  had  abandoned  him.    The 
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date  of  this  notice  was,  the  S4th  March,  1832,  and  the  last  Wwmaatlhn. 
of  the  purchases  were  made  the  4th  of  the  same  month  and  Septemberj^isi. 
year. 

The  district  judge  gave  judgment  in  finror  of  the  plaintifl^ 
for  the  whole  amount  of  his  account,  with  legal  interest,  from 
judicial  demand.    The  defendant  appealed. 

This  cause  was  submitted  to  the  court  without  argument, 
by  Mr.  CnM  and  Mr.  BrowMon,  for  the  plaintiff,  and  by  Mr. 
Lewisy  for  the  defendant. 

MfarHot  J.  delivered  the  opinion  of  the  court 

The  defendant  is  appellant  from  a  judgment,  by  which 
(he  plaintiff  recovered  the  amount  of  certain  articles  of 
merchandise,  sold  and  delivered  by  the  latter,  to  the  wife  of 
the  former,  who  denied  she  had  any  authority  from  him  to  VHiere  the  en- 
make  the  purchase.  that  the  wife  wai 

The  case  turns  on  the  mere  question  of  fact,  whether  such  |h  **kSowied«e 
an  authmty  was  given  by  the  husband  to  the  wife,  as  would  of  her  husband. 

.  .^     ^  uid  aeofulomea 

ciMUrge  tne  former.  to    make  pw^ 

The  district  judge,  who  tried  the  cause,  thought  the  ^the^Li^! 
evidence  fully  established,  that  the  wife  was  in  the  habit,  and  ^^  ^^  <ii<i  °ot 
with  the  knowledge  of  her  husband,  accustomed  to  make  bat  had  oft^ 
purchases  for  the  use  of  the  family ;  and  that  he  did  not  ^^vIu^^m^ 
object  thereto,  but  often  made  payments  for  such  articles.       |f^<^  ^   w_ 

\  •      .     1  1  ^®    amount  of 

It  does  not  appear  to  us,  the  judge  erred.  soeh  porehawi. 

It  i%  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  ajSumedt  with  costs. 
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WmrwOiit. 


GnBBT  ST  ALS  V$.  BBBS. 

UnmAh  FAOM  TBB  COUmT  or  TBS  niTB  JUDICIAL  DIVTEIOT«    TBB  JODOB 

TBBBBOV  PBBSIDINQ. 

The  CiTil  Code  of  1808,  aitide  44,  pace  46S,  and  page  490,  artiele  10, 
proridM,  that  tho  third  posMMor  of  mortgaged  propert/,  who  it  not 
penonall/  UaUe  for  the  debt,  may  reqaiie  the  property  in  the  poBieaaton 
of  the  principel  debtor,  to  be  firat  diecnaaed  and  aold,  before  oonUng  od 
him,  if  the  property  of  the  debtor  ia  notaltoated  in  too  diatant  b  part  of 
theatate. 

According  to  the -Code  of  Practioe,  artide  72,  the  diaecuaion  of  property 
not  aitoated  within  the  jnriadictional  limita  of  the  tribonal,  where  payoMBt 
la  to  be  made,  w  dUaOowed, 

The  profiaiona  of  the  Code  of  Practice,  limiting  the  right  of  diacnaabn  to 
property,  aitaated  within  the  joriadiction  of  the  tribonal  of  the  place, 
where  paynMnt  ia  to  be  made,  doea  not  apply  to  eontracta,*  made  befeie 
ita  enactment. 

The  effect  of  lawa  ia  generally  proapectiye ;  and  if  they  have  a  retroapeo- 
tiire  effect  in  any  caae,  the  intention  of  the  legielature  moat  be  erident 
and  clearly  expreaaed.  It  cannot  command  obedience  to  lawa,  affecting 
the  obligation  of  eontracta,  entared  into  before  their  paaaage. 

It  ia  not  neceaaary,  that  the  money  required  to  defray  the  ezpenaea  of 
diacuaaion  of  property,  be  tendered  at  the  time  of  filing  the  plea; 
it  ia  aofficient,  if  the  modty  be  depoaited  in  court,  in  purauanoe  of 
an  order,  directing  it  to  be  done  within  a  apecified  time. 


This  is  a  hypothecary  action,  against  the  third  possessor  of 
mortgaged  property.  The  plaintifis  aUege,  that  they  obtain* 
ed  a  judgment  against  Jean  Guidry,  ptre^  in  the  Probate 
Court,  for  the  parish  of  St.  Martin,  for  the  sum  of  eight 
hundred  and  forty-four  dollars,  with  legal  interest,  and  a 
legal  mortgage  thereon,  and  upon  all  the  property  owned  and 
possessed  by  said  Guidry,  since  the  24th  October,  1819 ;  and 
that  in  October,  1829,  the  said  Jean  Guidry,  pircy  then 
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ownwand  proprietor  of  a  twct,  of  five  arpentsin  front,  with  a  Wimn  Dm. 
certain  depth,  situated  in  the  parish  of  St.  Martin,  sold  and  SepUMiet.i^s*. 
conveyed  the  same  to  the  defendant,  who  is  now  in  possession.  Qvnaan 
The  plaintiffii  claim  their  right  of  mortgage,  on  all  the  estate 
of  said  Guidry,  in  consequence  of  being  their  natural  tutor. 
They  allege,  that  they  have  been  unable  to  satisfy  their  said 
judgment,  out  of  any  property  of  his,  and  they  now  proceed 
against  the  tract  of  land  in  the  possession  of  the  defendant, 
which  they  pray,  may  be  seized  and  sold,  to  satisfy  their 
claim,  &c. 

The  defendant's  counsel  excepted  to  the  plaintiffs'  right,  to 
proceed  against  the  land  in  his  possession,  until  he  discussed 
a  tract  of  land,  containing  near  six  hundred  acres,  in  the 
parish  of  St.  Landry,  which  is  the  one  the  defendant  gave 
said  Guidry,  p^e,  in  exchange  for  the  one  the  plaintifis  are 
now  pursuing;  that  the  plaintiffs,  by  their  hypothecary 
action,  are  required  to  discuss  the  property,  last  in  possession 
of  the  debtor,  before  coming  on  that,  now  in  his  possession ; 
which  he  prays,  may  be  done. 

At  the  November  term  of  the  court,  a  decree  was  rendered, 
sustaining  the  plea  of  discussion,  and  suspending  all  proceed- 
ings against  the  property,  in  the  possession  of  the  defendant, 
until  the  plaintiffs  have  discussed,  and  caused  to  be  seized 
and  sold,  so  far  as  it  will  be  sufficient,  the  tract  of  land 
belonging  to  the  original  debtor,  to  satisfy  their  claim ;  and 
that  the  cause  be  continued,  until  said  discussion  be  carried 
into  effect;  and  in  order  to  carry  on  said  discussion,  the 
defendant  is  to  deposit,  within  thirty  days,  with  the  clerk  of 
th&  court,  fifty  doUars,  to  defray  the  expenses  thereof;  and 
on  failure  to  pay  said  sum,  within  the  thirty  days  from  the 
date  of  the  d<ecree,  the  defendant  is  to  be  foi'ever  barred,  from 
setting  up  and  requiring  said  discussion.  From  this  decree, 
the  plaintiffs  appealed. 

Simon,  for  the  plaintiffs. 

1.  The  defendant,  in  this  case,  cannot  avail  himself  of  the 
plea  of  discussion,  which  he  sets-  up.     In  the  first  place. 


S80  CASES  IN  THB  SDPRBME  COURT 


in  hie  a4$t  of  exchange  with  the  principal  debcor,  be  haa  pro* 
^*ip'^«'^f^^^  vicled  against  thia  action,  by  reserving^  a  mortgage  on  the 
•oDBxnAu,  land,  by  him  given  in  exchange,  in  case  of  eviction  by 
1^  an  hypothecary  action*  He  also  had  notice  of  the  pkuntiffi^ 
The  CiniCode  claim  and  nMnrtgage,  and  bought  at  hie  own  periL 
p.46^'^ttt!  t-  The  defondant  does  not  bring  his  case  within  the 
l^d^  ^^  provisions  of  the  article  72,  of  the  Code  of  Practice.  No 
third  pooeMor  tender  of  the  money,  necessary  to  defray  the  expenses  of 
proped^^l^^Sfu  discussion,  has  been  made.    He  cannot  avail  himself  at  any 

ih!ue 'foT'^  ^^  ^^  ^^  P^^^  ^  ^^^  property  is  not  situated  within  the 
debt,  mar  re-  jurisdiction  of  the  tribunal  of  the  places  where  the  payment 

quire  the  propel^  .■_-  -i 

^inthe  poMe*-  was  to havo been  made. 

aon  of  the  prin* 
eipiil  debtor  to 
be  fint  ditouM- 

edaad  told  be-       BfOWMOIL  COlUrCU 
fore  eomiD^  oa  ^ 

him,  if  the  pro- 
pel:^ of  the  debt- 

te  'iS°d"iSrt11     •WSntfa,  J.,  delivered  the  ophakm  of  the  eoart. 

pait^  the  Kate. 

theCodeof%ie-  The  Only  question  which  this  case  piessnts^  is  whether  a 
dSuSil*'  ^  person,  who  between  the  year  1808,  and  the  time  of  the  pro- 
property  not  n-  mulgatiou  of  the  Code  of  Pradke.  purchased  land,  affected  iyy 
thejuriidietiooai  a  tacit  OF  legal  mortgage,  may  require  the  diecusBion  of  a 
iH^'^^^Z  tract  of  land,  still  in  the  possession  of  his  vendor^  lying  in  any 
■w»t  »■  to  be  p^irt  Qf  (he  state. 

hwetL  . .  According  to  the  Civil  Code  ot  1808,  article  44,  page  462; 
oT^e^c^e^  and  page  4S0,  article  10,  the  third  poseeawr  of  mortgaged 
y^*^^  -^rf  property,  not  personally  bound  for  the  debt,  may  resist  the 
diaeawion  •  to  attempt  to  sell  the  land  or  property  io  bis  possession,  until 
^ri^^lhe  juris-  the  land  or  property  in  the  possession  of  the  principal  debtor, 
£b^  ^f  ^  ^>thin  the  state,  be  first  discussed,  wiUs$  in  too  ii$kmt  apart 
place  where  pay-  qfthe  itote.  CkfU  Code,  p.  434,  art  26. 
^^  "oei  not  According  to  the  provisions  of  the  Code  of  Practice,  article 
ggy  mSe'bSl  72,  the  discussion  of  land  or  property,  not  mtuated  withm  the 
fore  itM  etiM^jfgfig Jiction  of  the  tribunal,  of  ^ 
™The  effect  of  been  ffiode,  is  dUoBowed. 

ijJ^lS^T^S  Itis  clear  to  the  court,  that  this  provision,  of  the  Code  of 
iftfaeyittTea^  Practice,  cannot  afiect  the  rights,  resulting  from  contracts^ 
fertmanr  eaae»  entered  into  before  its  enactment    The  eflfect  of  law  is  gen- 
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^Ally  prospeetivtft.    If  h  may  be  mtMBpectiv^  in  hny  einte,  WiM*B«^  Dtst. 

the  iDtention  of  the  legislature  must  be  evident,  atitl  e&iinot  ^<«?wi^  '^g*- 
eommand  obedience  to  itei  will^  wImq  the  law  cannot  be  exe^       nknAt 
ented^  without  i^ecting  the  oUigation  of  oontmets,  thereto-     mrMiMMk 
fore  entered  into.  the  intention  of 

The  Difltriot  court  correotly  sustained  the  plea  of  discussion,  ^^  b^^J^d!^ 
in  this  case ;  and  although  the  land  requimd  to  be  discussedi  and  cievw  ex- 
was  not  shown  to  be  situated  within  the  jurisdictional  limits  ^TeomimuDd 
of  the  place  in  which  the  payment  of  the  inoney  due,  was  to  ^'®°tk©tii« 
be  made^  but  in  an  adjoining  parish,  yet  the  defendant  and  the  obiigadon  3^ 
third  possessor,  is  efaown  to  have  bought  the  land  seieed,  fnto  before  their 
several  years  before  the  promulgation  of  the  Code  of  Practicei  ^^^^  neee»- 

It  has  been  further  objected,  that  no  money  was  paid  in,  or  Muy  thatthe  mo- 
tendered^  when  the  plea  of  discussion  was  filed ;  but  it  d^ri^tibe  esb- 
appears^  the  District  Court  directed  the  deposit  in  the  clerk's  ^^  ^  ^ 


office,  of  a  sum  of  ftkooej^  to  cover  the  expenses  of  the  periy,  be  tender^ 
discussion  and  the  deposit  WM  made  accordingly.  This  we  ming  thepiea;  it 
Uunk  was  Mflknent  jj^^ll^dif 

posted  in  eoiut 
in  ponoanoe  of 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  in^;  it  to  be  done 
judgment  of  the  District  Court  be  afllrmed,  with  costs.  SSitimc.  *^*^ 
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SAVOIB  Vi,  IGNOGOSO. 

API  SAL   VROli  THV  COURT  OF  THB   VIFTH     JUDICIAL   DISTRICT,   TitB   JODtfB 

TltBRSOIf  ftL*Sli>lUff, 

9 

A  Mil  ftv  u  BepuBlioa  from  bed  RadboRi4|  it  in  tte  temiB  tad  neaaiilg  of 
fhe  IftWisa  aeiion  tf  dtooru. 

Th«  ezcepUon  to  the  g^enenl  rule  of  evideoM  OMifftiiied  id  tiM  tMMh 
Rftkl^of  ih«  Le«  CMey bf  tfMtllird  Mction  of  tti«  set  of  IftTT,  rdAthre 
'i»  dlVonsHi  i#  not  nsltieted  to  eiUMr  speeioB  «f  diTOree^  bat  appNe*  to 
botif. 

36 
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Wnnaur  Dm*  Tli«  aetloii  of  Mprntion  from  bod  aod  boud^  in  all  caMi«  laodo  to  a  divi 
SepUmber.\%^      ti  tmeuh  mairimamiL 

■▲▼OIK         So  la  a  01111  for  a  MparatioB  from  bod  and  boud^  bj  the  wiib  afaaat  tfao 
Mirirrffw.  bnabaiid,  with  a  Tiew  to  a  diToieo^  the  childmi  of  the  plaintiff,  both 

mijon  and  minon,  are  competent  witnemea  to  teetify  in  her  befaal£ 

This  i8  on  action  for  a  separation  from  bed  and  board,  and 
adworeef  instituted  by  the  plaintiff  against  the  defendant,  her 
husband,  on  account  of  cruel  treatment,  excesses,  outrageous 
conduct  towards  her,  and  hatred  and  neglect  of  her,  to  such 
a  degree  as  to  render  living  together  insupportable.  She 
alleges  that  the  defendant  has  received  large  amounts  of  her 
property,  and  that  of  her  children,  which  they  inherited,  and 
her  portion  of  the  community  which  existed  between  her  and 
her  late  husband :  and  she  fears  the  said  defendant  intends  to 
leave  the  state,  without  returning,  or  giving  up,  or  paying  for 
said  property;  she,  therefore,  prays  for  an  injunction,  to 
restrain  and  compel  him  to  deliver  up  said  property,  &c.; 
**  and  that  she  be  entirely  separated  in  bed  and  board  and  in 
property  from  the  said  defendant,  and  restored  to  the  full 
administration  of  the  same,  Ac.'*:  *<  and  she  represents  that 
the  present  suit  is  brought  with  a  view  to  an  tUtinuUe  dkarct 
after  the  time  fixed  by  the  law  relatiive  to  dworeee^  ^e,^ 

The  defendant  pleaded  a  general  denial;  admitted  the 
marriage,  but  alleges  he  has  always  treated  the  plaintiff  kind- 
ly, and  if  ever  any  dispute  arose  between  them,  it  was  of  a 
very  trifling  nature :  He  charges  that  his  wife  has  left  him 
and  commenced  this  suit  without  any  just  cause,  and  as  he 
believes,  at  the  instigation  of  some  person,  who  has  intermed- 
dled in  his  domestic  aflairs.  He  prays  that  her  demand  be 
rejected,  &c. 

On  an  application  of  the  plaintiff  in  a  supplemental  peti- 
tion, she  had  her  daughter's  house  and  home  assi^ed  as  her 
residence  during  the  pendency  of  the  suit,  with  an  allowance 
of  thirty  dollars  per  month  for  her  board,  to  be  paid  monthly 
in  advance  by  the  defendant 

On  the  trial,  the  plaintiff's  counsel  under  the  provisions  of 
the  act  of  1827,  relative  to  divorces,  called  several  (rf  her 
children  by  her  first  marriage,  both  majors  and  minors,  as 
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witnesses  to  prove  the  allegations  in  her  petition^  relative  to  WESTsnir  Dist. 
cruel  treatment  of  herself  and  her  children  hy  defendant,  and  S'pf'''"^^^^^^ 
of  his  being  guilty  of  excesses  and  outrages  of  such  a  nature        batoix 
as  to  render  their  living  together  insupportable.    The  defend-      lexoooio. 
ant's  counsel  objected  to  the  admission  of  the  witnesses,  as 
incompetent  on  the  ground  of  their  relationship  to  the  plain- 
tiff which  objection  was  sustained,  and  the  plaintiff's  counsel 
took  his  bill  of  exceptions. 

The  jury  on  hearing  the  other  testimony  adduced  by  the 
parties,  returned  a  verdict  for  the  defendant.  After  an 
unsuccessful  attempt  to  obtain  a  new  trial,  and  judgment 
being  rendered  in  conformity  to  the  verdict,  the  plaintiff 
appealed. 

Bawm  for  the  plaintiff 

Lewis  for  the  defendant. 

L  Plaintiff's  children  cannot  be  witnesses  on  her  behalf, 
unless  the  action  be  one  of  divorce. 

8.  The  act  authorisiDg  the  children  of  parties  to  actions  of 
divorce  to  testify,  is  in  derogation  of  the  general  law  of 
evidence  and  must  be  strictly  construed. 

S.  This  IB  cftdj  an  ordinary  action  for  a  separation  from 
bid  and  boards  and  a  new  suit  must  be  instituted,  -to  obtain  a 
divcH-ce.    La.  Code^  2260,  ocfo,  1827,  p.  130. 

Siman  on  same  aide. 

1.  Contended  that  the  new  rule  of  evidence,  introduced 
by  the  third  section  of  the  divorce  act  of  1827,  in  which 
descendants  and  ascendants  were  made  competent  witnesses 
for  each  other,  only  ap|died  in  cases  of  divorce. 

2:  This  is  a  suit  for  a  separation  of  bed  and  board,  and 
not  an  action  of  divorce,  consequentiy  the  provisions  of  the 
divorce  act,  relative  to  the  rules  of  evidence,  do  not  apply. 

3.  The  suit  for  a  separation  of  bed  and  board  must  first  be 
decided,  and  a  separation  obtained,  before  an  action  of  divorce 
can  be  commenced.  It  is  only  in  the  latter  suit,  that  the 
children  of  the  [daintiff  can  be  called  as  witnesses. 
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Sfpttmifcf\  mi,      r|,|^  j^  ^  ^^^^  .^  wUflh  a  wU6  obiiM  a  divwea  fnm  bar 

hmiMndi  in  puimaiioa  of  Ike  ptotiflions  of  the  ad  of  the 
lefMatwrOi  paasod  in  I81T»  ia  rebuaon  to  tko  ieparatk>Q  ef 
marnod  persona 

Tbo  polilioiictolaiiiiaa  Mparadoii  of  iropor^,  and  d^Torea 
ffom  bod  and  boaid»  on  aoegunl  of  oxcoeoei^  crnol  Uoalmeat, 
and  outrages  committed  on  heir  by  bar  bturiiaad ;  ^Urngimg 
thai  har  jntontiaa  is  ta  oblain  finally,  a  divovoafraia  the  hoada 
ctf  malrinony* 

To  proTa  Ibe  aBegtd  outragM^  she  afiand  aa  wilnaww 
aomi  fi€  har  chiUba»t  )rbo  were  axoaplod  to  aa  iaoMnpfiieMl» 
and  the  exception  was  sustained  by  the  court  below  ;  and  ta 
the  opinion  by  which  these  witnesses  were  rejected  a  bill  of 
exceptions  was  taken,  &c.  Judgment  was  landopod  aguast 
the  plaintiff,  from  which  she  appealed. 

The  examination  of  this  bill  of  exceptions  reqtdres  ftom 
this  coQrt  (foi  tha  fini  Mmo)  an  intarpiotalakia  ar  comlraction 
of  the  act  of  the  legislaturi^  a«  vhich  tkia  adioD  ia  fatiadaA 
The  only  queatjoi^  bqwenrer^  ihr  stdutioB,  vdataa  ta  die  cobci« 
patency  of  wiiMsass  to  teaUfy  for  ec  against  thw  asoendattta 
or  descendants.  As  a  gaaaisal  rob,  thtty  aratandwad  'mcot^^ 
patent  by  iba  art.  2960  of  tha  Louisiana  Coda,  and  valesa  an 
excapticn  to  this  rala  bo  fouftd  in  the  aafe  uodar  ^nsidrastinii, 
the  judge  a  ftio  acted  oarractly  ia  Njactbig  tha  witnsssso 
offered  on  the  part  of  the  plaintifi^  in  the  present  case. 

The  causes  for  which  divorces  may  bo  daimed,  as  opeeWed 
ia  the  law,  ara  ad«illesy«  exsassses^  orual  treatment  or  ontaagss, 
condemMtioa  tn  a^  ignominious  punishment,  and  abaadoi^ 
mai^  Thasa  oansos  amail  laid  deivn  in  the  eleventh  section 
of  the  act.  Tha  seeoMd  estahUshea  tbo  tvibmuOg  Ibr  tba  triat 
of  casea  ift  wtacb  dii^rcas  aia  elMmod :  And  the  third 
provide  tb»t  «^all  aotioM  of  dirocea  sbaU  be  ^M  aa  att 
other  caass,  protadM^  thai  no  wknesa  summoned  tqr  tha  par«^ 
tie%  shall  be.  daelared  inccaapetent  under  tha  pretence  of  their 
being  tha  aUtas  ar  relatioBs  of  oMior  plaintiff  or  defendnm. 

U  Ibms  saslioM  of  Aalawsload  alane,  no danbl eontd  be 
entertained  ^  tbo  sacliaii  lasfc  oited,  onaoting  an  exception  to 
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tha  gcMntl  rule  of  oonpetacy  eBtablisbed  m  lelalim  to  Wmtu»  Dmt. 
mmmiAukiM  and  dMoendaiits :    Otherwise  the  pnytiso  will  be  ^/^^'«'»  »^»^ 
witkcwt  e&ct   Bat  the  fourth  sectioQ  of  Ibis act^  IB  expresBed       ft^voiii 
in  th*  following  terms :    ^Except  in  cases  where  the  hus-      iox<Mmo. 
band  or  wife  may  have  been  snilcnced  to  any  infamous 
pnnisbmenty  or  oooTioted  of  adultery,  as  provided  for  in  the 
first  section  of  this  act,  no  divorce  shall  be  granted,  unless  a 
judgment  of  separation  from  bed  and  board,  shall  have  been 
pieiviouBly  vendeced  between  the  pattieiv  <tnd  unless  two  years 
shall  bsie  ezpiied  from  the  date  of  the  judgment  of  sepsc*- 
tion  fiEom  bed  and  hoards  and  no  lecoociUalion  may  have 
taken  place  ;  proniedf  that  in  the  cases  excepted  above^  a 
judgment  of  divorce^  asay  be  granted  in  the  same  decree 
which  pionouneed  the  separation  from  bed  and  board. 

This  section,  unless  its  provisions  be  clearly  contrary  to 
those  of  the  preceding  sections,  cannot,  according  to  any  just 
interpretation  of  laws,  abrogate  the  rules  established  by  them. 
The  meaning  and  tenor  of  the  whole  law,  taken  together,  ,j5^„^o„  ^JJ^ 
appears  to  us  to  be  applicable  to  either  species  of  divorce,  as  bed  and  board, 
well  that  which  goes  no  farther  than  a  separation  from  bed  Md  meaning  of 
and  board,  in  its  primary  effects,  as  that  which  at  oncedis-  ^^^^i^.***^*^ 
solves  the  bonds  of  matrimony.    The  former  is  as  complete    The  excepdon 
a  separation  of  the  parties  to  the  matrimonial  engagement  as  rule  of  evidenoe 
the  latter,  wiih  the  exception  that  no  new  marriage  of  either  gSSTof^fTEu 
could  be  legally  made.     The  claim  of  separation  from  bed  J**1^t^y  aeetion 
and  board,  is  in  the  terms  of  the  law,  an  action  of  divorce^  issr,  reiatire  to 
and  the  exception  contained  in  the  proviso  of  the  third  see-  rel^^  ^  ei- 
tiou,  to  the  general  rule  of  evidence  established  by  the  Code,  ^^,.JJ*^^',°^ 
is  not  cestxicted   to  either  qpecies  of  divorce ;  it  therefore,  piiea  to'bodi. 
embraces  both*    The  aetie»  of  divorce,  whicb  has  for  its  sepanuioD  ^m 
objisct  9k  separation  from  bed  and  board,  vrilly  in  all  instances,  j^^/^^ 
tend  toafinal  and  absolute  disch^i^  of  theMrljes  ofriwieiife  ^  a  dWoree  a 
laalrinoai^  and  leads  directly  to  that  result,  in  the  event  of  no  im. 
reemwiliation,  within  the  tame  limited  by  law.    The  first 
intention  of  the  legislature,  seems  to  be  an  offer  of  relief  to 
the  irynred  party,  from  outrages  repugnant  to  the  feelings  of 
humanity,  and  ultimalefy  to  place  the  sufikrer  in  a  situation 
to  foBHft  a  more  congenial  matrimoniAl  connection.    But,  if 
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Wnnmv  Dnr.  the  construction  aiBumed  by  the  court  below,  be  adopted,  & 

8gptem6er,t9^  principal  means  of  arriving  at  the  final  result,  contemplated 

xBLurcov**     by  the  legislature  and  authorised  by  the  law,  will  be  rendered 

'^        void  and  utterly  unavailing.  .  By  allowing  the  parties  an 

wmAMELTTAJM  opportuulty  for  reconciliation,  we  do  not  believe  that  the  law 

makers  intended  to  destroy  themeansofrelief  previously  held 
So  In  m  nit  for  out  to  a  suffisring  husbaud  or  wife, 

atepantioiifrom 
bed  aad  board  bj 

ol^ha^n^Mth  ^^  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
a  view  to  m  di-  judgment  of  the  District  Court  be  avoided,  reversed  and 
drenofdiepiaiiil  annulled,  and  that  the  cause  be  remanded  to  said  court,  to  be 
tiff;  both  mAjort  ^^i^^  ^  novo*  with  instructions  to  the  judge,  to  permit  the 

and  nunort,  are  '  •'      ®^         *^ 

eompeient  vit-  children  of  the  plaintiff,  to  testify  in  this  case.  And  it  is 
iAlMff Mi^u      further  ordered,  that  the  appellee  pay  the  costs  of  this  appeaL 
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meIiAk^on's  heuu  v$.  dvhamel  bt  als. 

APriAL  raoM  tbi  ooukt  of  thi  rxrrH  ivdiciai*  DiiTEioTt  tab  iv^am 

THBKBOr   rBBlIDIMG. 

Wbore  jndgrment  of  eriction  it  obtained,  agamit  the  pnrchaaer  of  a  tract  of 
land,  while  eait  is  pending  for  the  price,  and  the  pnroliaMr  calk  the 
plaintifb  (hie  Ycndori)  in  wanantj,  to  protect  hie  tiUe,  and  at  the  Mme 
time  pleads  the  eviction,  aaka  a  reecianon  of  the  aale,  and  a  diachazfe 
from  the  contract;  when  there  ia  no  eridenoe  of  an  aotnal  diq^iwoamon 
or  ouater  of  the  defendant,  either  forced  or  Tolnntaiy,  the  plainttfia  will 
recoTcr  the  priee^  on  preyenting  the  execation  of  the  judgment  of 
eviction,  by  tendering  to  the  defendanta  and  rendeee,  a  renunciation  of 
all  the  benefits  and  advantages  under  it,  by  the  person  who  obtained  it 

The  execution  of  a  contract,  according  to  its  terms,  and  the  intentions  of 
the  partiee,  is  more  consonant  to  justice,  law  and  equity,  than  the 
rescission  of  it,  and  a  condemnation  in  damages,  when  the  contract 
remains  entire,  and  there  is  no  change  in  the  situation  of  the  parties. 
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This  action  was  originally  commenced,  to  recover  the  price  Wsstebx  Dist. 
of  a  tract  of  land,  sold  at  the  probate  sale  of  Melan^on's  September^  i834. 
estate,  and  purchased  by  the  defendant  DuhameL     The  suit     xxLAirsov>« 
was  instituted  against  Duhamel,  and  Latiolais,  his  surety.         '.J^ 
Before  judgment,  Duhamel  was  evicted  of  a  large  portion  of  »toaiobl»tai». 
the  land,  by  Pierre  Broussard.    The  defendants  now  pray  for 
a  rescission  of  the  sale,  and  to  be  discharged  from  the  contract. 
Duhamel  being  dead,  the  suit  is  continued  by  the  curator  of 
his  estate,  and  his  surety.    The  case  has  been  several  times 
before  this  court.    See  4  La.  ReporUy  362. 

On  the  return  of  the  case  to  the  District  Court,  at  the 
October  term,  for  the  parish  of  St.  Martin,  in  1832,  the 
district  judge  being  of  opinion,  that  the  eviction  pleaded  by 
the  defendants  was  fully  proven,  that  they  were  entitled  to 
have  the  sale  of  the  land,  for  the  price  of  which  they  were 
sued,  rescinded,  gave  judgment,  anntdling  and  cancelling  the 
sale,  and  discharging  the  defendants  from  all  liability  under 
said  contract  and  sale. 

The  plaintifb  relied  on  the  act  of  renunciation,  executed 
by  Broussard,  in  which  the  latter  renounced  the  benefit  of  the 
judgment  of  eviction  he  had  obtained  against  Duhamel,  and 
abandoned  all  the  advantages  resulting  therefrom,  to  the 
plaintifls  in  this  suit     See  2  La.  Rtports^  8. 

Judgment  being  rendeted  against  the  plaintiffs,  they 
appealed. 

Brownaon,  for  the  plaintiff,  said  this  case  would  depend 
mainly,  on  the  effect  given  to  the  act  of  renunciation  of 
Broussard.  These  plaintiffii  having  been  called  in  warmnty^ 
by  the  defendants,  when  the  latter  were  sued  by  Broussard ; 
althbugh  judgment  of  eviction  was  pronounced  in  his  favor, 
yet  the  tender  to  the  defendants,  of  a  comiplete  and  full 
renunciation  by  Broussard,  of  the  advantages  arising  from 
said  judgment,  renders  them  completely  secure  in  their  title, 
and  the  case  stands  as  if  no  eviction  had  happened. 

2.  The  defendants  never  abandoned  the  land,  nor  were 
they  ever  turned  out  of  possession  by  Broussard;  they  must 
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WimurDuT.  In  the  answer  Co  tliit  amended  petition,  the  defendants 
^^^*°"^*  '*^**  repeat  the  same  objection%  and  Airther  allege,  that  the 
■uAXfOH'k  judgment  in  favor  of  Brouward,  in  the  Supreme  Court,  had 
"^"*  been  ordered  to  be  executed,  and  that  the  land  had  actually 
vouAMMLnAiM.  Jj^q  takcn  from  the  defendantf^  before  the  renunciatioo 
m^^m^  of  Broussard,  in  consequence  of  which,  the  defendants  had 
it  obtained  ft-  acquired  a  right,  which  could  not  be  affected  by  the  subee- 

cmiiitt  the  nor-  .       .-  ^i 

chaaer  of  •  tniet  quent  act  of  One  of  the  parties. 

Mit^iT^pendinff  "^^^  defendant  Latiolais,  the  surety,  in  a  separate  answer, 
<or  the  priee«  averred,  that  in  consequence  of  the  facts  and  circumstances 
chuer  eaUi  the  alleged,  in  the  original  answer,  and  in  the  subsequent  ones, 
T^d!^)ini!:^  be  had  been  legally  discharged  from  aU  liabiUty,  resulting* 
naty  to  pnAeet  ffom  his  suretyship,  and  that  none  of  the  allegations  in  the 
the  nine  Ume  amended  petition,  could  affect  him,  as  by  the  act  of  the 
^mf  uiLi  iTre^  plaintifis,  the  subrogation  to  their  right,  privilege  and  mort- 
nlr^  ^  ^^  K^^S^  could  no  longer   be  made  to  operate  in  iavor   of 

ehu^from  the  Duhamcl. 

tibm  it*iioeTU  The  District  Court  sustained  the  defence,  and  decreed 
^^  ^vmHSn  ^  ^^ission  of  the  sale.     The  plaintiffs  appealed. 


iioQ  or  ouiter  of     The  bill  of  exception  taken,  to  the  admission  of  the 

the     defendant.  «i*>  i  it* 

eidier  for«ed  or  amended  petition,  was  acted  on  when  this  case  was  last 

pi!L^tiS^;iii^  **«*»•«  ^^^  ^^^    See  4  La.  Reports,  S62. 
cofer  the  ^c«.      The  rccord  contains  no  evidence  of  an  actual  dispossesrion 
the  exeeationl^or  ouster  of  Duhamel,  either  forced  or  voluntary.     The 
^cionlf^ten-  Present  plaiutifis  being  called  in  warranty,  to  defend  their 
denngtotbede-  yeudee,  in  the  opinion  of  this  court,  fully  answered  the  call, 

lendantsaodTen-  ,  '.,  .-...•  **>  -. 

dees  A  renoDoi*-  by  preventing  the  ezecutmn  of  the  judgment  of  Broussard, 
hweSta  and  ftd!  >^>^d  g^^^T^g  ^o  ^^^^^  Vendee,  an  absolute  protection  against  the 
irb**Se  ^^  consequence  of  the  judgment. 

who  obtained  it.      The  executiou  of  a  contract,  according  to  its  terms,  and  the 
The  execution  intention  of  the  parties,  is  more  consonant  to  justice,  law  and 

m  a  contract  ac-  r  '  j  * 

oording  to  iu  equity,  than  the  rescission  of  it,  and  a  condemnation  in  dama- 
teotioM  of  ^^e  gcs ;  provided,  the  contract  or  matter  is  still  entire,  and 
jMrties,  is  more  (here  has  been  no  change  in  the  situation  of  the  parties. 

consonant  to  jus-  ^  ■ 

Uoe,  law  and  e-  Had  the  judgment  in  favor  of  Broussard,  been  followed  by 
resussion  of  it  the  execution  of  a  writ  of  possession,  or  had  Duhamel  Y<dun- 
tknln^maseT  Warily  exccutcd  it,  by  abandoning  the  premises,  his  claim 
when  the  eon-  against  his  Vendor,  would  have  been  perfect,  and  the  latter 
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could  not  have  escaped  from  the  consequences  of  the  ouster  Wonaar  Dm; 
of  his  vendee ;  and  if  the  vendee,  notwithstanding  he  had  ^»few6er,  laai, 
neither  been  formally  ousted,  nor  relinquished  his  possession,     vxLiLKsov'a 
could  show,  that  on  the  judgment  of  Broussard  being  signi-         '^^ 
fied  to  him,  he  had  taken  measures  to  provide  against  its  o^^s^-ktais. 
consequences,  as  by  the  purchase  of  another  tract,  so  that  the  tract  remAinsen- 

^^  .  .  ,  ,  ,  tire  and  there  is 

matter  was  not  res  vUegrtij  we  are  not  even  prepared  to  say,  no  change  in  the 
that  he  might  not  have  successfully  claimed  relief  against  ^^°"  °^  ^ 
his  warrantors. 

It  may  be  said,  that  the  judgment  in  favor  of  Broussard, 
affected  the  land  recovered,  with  any  general  mortgage  that 
may  have  existed  on  his  property ;  that  Duhamel  contracted 
for  Melan^on's  title,  and  not  for  that  of  Broussard.  To  the 
first  part  of  the  objection,  it  is  a  sufficient  answer,  that  de  rum 
apparetUibus  et  de  wm  exUteiUibus  eadem  t9t  Ux;  and  that  he,  . 
whose  claim  is  grounded  on  the  apprehension  of  demands 
from  creditors,  with  a  genehil  mortgage,  ought  to  show  that 
a  general  mortgage  exists.  To  the  second  part,  an  equally 
successful  answer  can  be  made.  Por,  that  even  after  a  ded* 
sion,  that  the  plaintifis,  by  procuring  Broussard's  renuncia- 
tion, have  complied  with  their  obligation  to  warrant  and 
defend  DuhamePs  title,  they  shall  not  be  absolved  from 
the  obligation  of  defending  it,  in  case  any  person  claiming 
under  Broussard,  or  as  his  mortgage  creditors,  should  disturb 
the  heirs  of  Duhamel  in  their  possession, 

Broussard's  renunciation,  at  any  time  before  he  obtained 
the  judgment  against  Duhamel,  would  have  disabled  the 
latter  from  resisting  the  claims  of  the  plaintiff.  His  renun-  • 
ciation  of  that  judgment,  does  not  appear  to  this  court,  less 
efficient ;  and  if  it  ever  should  prove  insufficient,  the  remedy 
of  Duhamel  or  his  heirs,  against  his  vendors,  will  be  the  same. 
Should  he  show,  that  there  is  room  for  apprehension,  he 
might  guard  against  its  consequence,  by  a  demand  of 
security. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  proceeding  to  give  such  a  judgment,  as  in  our 
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WMwDftip.  ofiiiiioiii  ought  to  have  been  praioiiiieed,  in  the  coart  of  the 
^JJlllijJlJJ'J*^  firat  insUtiice,  it  is  ordered,  adjudged  and  decreed,  that  the 
MUX  RAM.  plaintift  recover  from  the  defendants^  the  sum  trf  three 
thousand  and  eighty-five  dollaray  with  kgal  interest,  from  the 
time  the  instaknents  became  due ;  and  that  the  land  be  first 
seised  and  sold,  to  satisfy  said  judgment,  befixe  the  judgment, 
or  any  part  thereof,  be  claimed  from  the  defendant  Latiolais : 
the  defendants  paying  costs  in  this  court 


BOB  in  ET  AI.8  98.   GA8TIIXE. 

4rPSAL  yftOM  TBS  OOUftT  OF  TBS    rifTB  iUOIOIAL  DUTUCTt  THI    IQDaS 

rUKUMQW  VAMIOINO. 

The  hein  of  tJie  deeeaaed  wift,  who  dies  without  leaYmg  descendtiitt,  haTe 
m  right  at  o&co  to  demand  her  paraphernal  property,  withottt  waitinf  for 
a  Mtllenieiit  and  liquidation  of  the  eommunitj  of  acqnesta  and  gains, 
the  mirviTlng  hniband. 

The  Wife,  daring  the  existence  of  the  eoiDDiunitjr,  has  a  right  to  resume  the 
administration  of  her  paraphernal  property. 

When  the  wife  dies,  her  kein  are  seized  of  all  the  effects,  constituting  her 
separate  estate,  from  the  moment  of  her  decease. 

Money  receiTod  by  the  husband  daring  marriage,  on  account  of  his  wife, 
does  not  fall  into  the  community,  but  remains  her  separate  property. 

This  is  an  action  by  the  plaintiflsi  who  are  the  fiither,  and 
brother  and  sisters,  of  Aim6  Robin,  deceasedi  bte  wife  of  the 
defendant^  J*  B.  Castille^.to  recover  from  him  two  sums 
of  money,  of  seren  hundred  and  thirty«nine  dollars,  and 
seven  hundred  and  thirty  dollars,  which  he  received  as 
portions,  during  marriage,  inherited  by  his  said  wife  from 
her  grandmother.  The  defendant  gave  his  two  receipts^ 
dated  in  18S9  and  18S0,  for  said  sums  of  money.  His  wife 
afterwards  died»  witho«it  leaving  any  descendants,  and  the 
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plaintiflb  being  the  only  surviving  legitimate  bein^  claim  WittsuDifT. 
these  sums,  with  a  legal  mortgage  on  all  the  defendant's  ^^^'^'"^t'^^ 
property,  for  their  re-payment,  amounting  in  all  to  one  aoBiv  n  a^ 
thousand  four  hundred  and  sixty-nine  dollars.  0Atnu& 

The  plaintiffs  pray  judgment  against  the  defendaint,  for 
said  sum  of  money,  with  legal  interest  thereon,  and  that  they 
may  be  decreed,  to  have  a  legal  mortgage  on  all  his  lands 
and  slaves,  from  the  several  periods.when  said  sums  of  money 
were  received  by  him. 

The  defendant  pleaded  a  general  denial ;  that  the  plaintifls 
accorded  him»  by  an  act  signed  before  a  justice  of  the  peace, 
one  and  two  year%  to  pay  whatever  sums  he  might  owe 
them,  wherefore  this  action  is  premature,  and  ought  to 
be  dismissed.  He  further  alleged,  that  a  community  of 
property  existed  between  him  and  his  late  wife,  to  which 
the  plaintiffi  have  never  renounced,  but  havei^ccepted  it 
purely  and  simply ;  that  the  community  has  not  been  settled, 
and  the  plaintiffs  cannot  set  up  any  right  or  claim  against 
him,  until  a  final  settlement  is  had;  that  the  community 
owes  a  number  of  debts,  and  is  subject  to  many  charges,  to 
which  the  plaintiffii  ought  to  contribute,  and  which  cannot  be 
ascertained,  until  a  liquidation  and  regular  settlement  takes 
place ;  and  that  when  a  settlement  is  had,  he  will  not  be 
found  indebted,  or  if  he  owes  any  thing,  it  is  very  small ;  and 
that  the  plaintiffs  have  no  right  to  proceed  in  this  suit ;  he 
prays  that  their  demand  be  rejected,  &c. 

The  plaintiffs  introduced  in  evidence,  in  support  of  their 
demand,  the  two  receipts  set  out  in  their  petition,  and  given 
by  the  defendant,  for  the  money  sued  for,  with  proof  of  their 
execution. 

The  defendant  introduced  the  inventory  and  proceedings 
in  the  Probate  Court,  had  in  relation  to  his  wife's  succession. 
The  inventory  of  her  property,  as  talcen  by  the  parish  judge 
of  8t.  Martin,  amounted  to  only  one  thousand  one  hundred 
and  ninety-nine  dollars,  besides  a  few  small  debta 

The  district  judge  gave  judgment  for  the  amount  of  the 
plaintiffs'  daim,  with  interest,  and  mortgagis  on  the  defend* 
ant's  estate,  until  final  payaient    The  defendant  appealed. 


BOBisr  rr  au. 

CAJniLMM, 
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WmsmsDnr.      J>i9tfy  for  the  plaintiflk 

September,  i%si.      j    piaintifla,  OS  heirs  of  defendant's  deceased  wife,  have  a 

right  to  sue  for  and  recover  fr<»n  the  defendant,  the  amount 
of  her  paraphernal  property,  received  by  him,  without  prevumB-- 
Ig  renouncing  the  community  between  them. 

2.  The  simple  fact  of  not  renouncing,  does  not  amount  to 
an  absolute  acceptance  of  said  community.  They  might  be 
called  on  to  accept  or  renounce,  and  in  that  event  only,  are 
they  bound  to  decide,  which  they  will  do.  La.  Code^  S38S 
md  2S79. 

S.  Even  if  plaintiffs  had  accepted  the  community,  still 
defendant  is  bound  to  account  to  them  for  the  paraphernal 
rights  of  his  wife,  and  the  rights  of  the  parties  in  the 
community  remain  as  they  were  before  instituting  this  suit. 

SmcUf  fbr  the  defendant,  contended,  that  the  heirs  of  the 
deceased  wife  could  not  sue  the  surviving  husband  for  her 
interest  in  the  community,  untiUl  it  is  settled  and  the  debts 
paid  off. 

2.  The  heirs  cannot  sue  until  they  renounce  the  com- 
munity of  property. belonging  to  the  deceased  wife.  Until 
this  is  done,  which  has  not  been  done  here,  they  cannot 
recover  back  her  dotal  or  paraphernal  effects.  La.  Code^ 
2S79,  2S80  and  2S8L    4  Favarde,  884. 

BvUard  /.,  delivered  the  opinion  of  the  court. 

The  plaintiflb  sue  as  heirs  at  law,  of  the  deceased  wife  of 
the  defendant,  for  the  sum  of  one  thousand  four  hundred  and 
sixty-nine  dollars,  received  by  him  during  the  marriage,  as 
the  share  of  his  wife,  in  the  succession  of  her  grandmother, 
and  which  constitute  her  paraphernal  estate.  The  defendant 
resists  their  claim,  on  the  plea,  that  there  existed  between 
him  and  his  late  wife  a  community  of  acquests  and  gains, 
which  the  plaintifls  have  never  renounced,  but  which  on  the 
contrary,  they  have  accepted  purely  and  simply;  that  the 
community  has  never  been  in  any  way  settled,  nor  partaken 
between  him  and  the  plaintiffs ;  that  it  is  only  in  settling  the 
coramuxuty,  that  the  rights  of  the  parties  against  it,  can  be 
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ascertained  and  liquidated,  and  that  the  piaintifb  have  no  Wtfnnr  Dm. 
right  to  set  up  any  claim  against  the  respondent,  until  the  Seff(em6er,\8s\, 
said  community  is  brought  to  a  final  settlement ;  that  the  momn  kt  aia 
plaintifis  are  bound  to  pay  one-half  of  the  debts  of   the      oistuls. 
community,  and  that  on  a  fair  settlement,  it  will  be  found," 
that  the  defendant  is  not  indebted  to  the  amount  claimed. 

This  exception  presents,  for  the  consideration  of  the  court,  Thehcinofthe 
the  question,  whether  the  heirs  of  the  wife  have  a  right,  at  whodles without 
once  to  demand  her  paraphernal  property,  without  waiting  i^'havearieht 
for  a  settlement  and  liquidation  of  the  community  of  acquests  •^  once  to  dc- 
and  gains.    The  argument  in  support  of  the  negative  of  that  phern*!  proper^ 
proposition,  goes  to  assume  as  a  principle,,  that  money  received  JjL^^'^^i^^Jl 
by  the  husband  during  the  marriage,  on  account  of  his  wife,  ?ent  and  liqai- 
IS  mixed  and  blended  with  the  property  composing  the  community     of 
community,  and  forms  a  charge  upon  it,  rather  than  a  debt  ^n^'^th   ai 
due  by  the  husband.    And  yet  it  is  admitted,  that  the  wife,  JJ^"""*    *"*•" 
on  renouncing  the  community,  has  a  right  to  claim  her  para^ 
phemal  property.    The  2380th  article  of  the  Louisiana  Code, 
declares  that  *^  the  wife  who  renounces,  loses  every  sort  of 
right,  to  the  effects  of  the  partnership  or  community  of  gains. 
But  she  takes  back  all  her  effects,  whether  dotal,  extra  dotal, 
hereditary  or  proper.''    The  counsel  for  the  appellant  infers 
from  this  article,  that  it  is  only  on  her  renunciation,  that  she 
has  a  right  to  take  back  her  paraphernal  estate.    This  rea* 
soning  is  not  satisfactory  to  this  court.     Such  a  principle 
would  be  inconsistent  with  certain  well  settled  doctrines  of 
our  law:  1st,  That  the  wife  herself  even  during  the  exist-  .  ""f. ^^^'^ ^.'^T' 
ence  of  the  community,  has  a  right  to  resume  the  admimstra-  ence  of  theeom- 
tion  of  her  paraphernal  property  ;  and  2d,  That  constituting  n^t  to  mame 
her  separate  estate,  her  heirs  are  seized  of  it,  at  the  moment  J^*^  2?h«r**T*^ 
of  her  decease.    If  instead  of  money,  the  husband  had  receiv-  phemal  proper^ 
ed  property,  still  existing  in  nature,  the  heirs  would  undoubt- 
ediy  have  been  entitled  at  once,  to  the  possession  of  it.  Indeed   When  the  wife 
the  converse  of  the  proposition,  contained  in  the  article  of  the  K^eed  of  an  the 
Code  above  cited,  cannot  be  correct,;  to  wit :  that  if  the  wife  [jf^^'^^JiSte 
does  not  renounce,  she  shall  not  take  back  her  separate  estate,  estate,  from  the 

_  _—  m  •         *  moment  o.   her 

because  the  only  consequence  of  accepting  the  commumty,  is 
to  render  her  liable  for  one-half  of  the  debts. 
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Wmnnm  Din;  The  authoritiM  cited  from  Freneb  eommentaloay  refer  to 
^^P^^''^^*^^^  a  system  diflerent  from  that  established  by  the  Louisiana 

moma  itau.  Code.  It  is  believed,  that  under  the  Code  Napoleon,  a  sum 
cAvmu.      of  money  received  by  the  husband  on  account  of  his  wife, 

Moo^reedfvd  during  marriage,  belongs  to  the  matrimonial  community^ 
Siiriiif  BHUTUM  and  consequently  is  affected  to  all  the  charges  upon  it,  and 


vife,  doM^Bot  ^^^  <^'y  ^  accounted  for  to  the  heirs  on  a  final  liquidaUoo 
fru  into  the  Mm-  and  Settlement  of  the  community.  By  our  Code,  it  is  different : 
rSlrUn^r  money  «>  received,  doe.  not  fall  into  the  community. 
■•^  P'*P**V-         Silt  it  is  contended,  that  tbe  heirs  of  the  wife  in  this  case, 

are  bound  to  pay  one*half  of  the  community  debts,  out  of  her 
separate  estate,  and  that  consequently,  Ihey  ought  not  to 
be  permitted  to  withdrav^  this  fund  from  the  hands  of  the 
surviving  husband,  until  the  debts  shall  have  been  paid. 
Whether  the  heirs  be  bound  to  pay  the  debts,  is  in  our 
opini<Mi,  a  question  between  them  and  tbe  creditors.  The 
husbandPis,  at  all  events,  liable  for  tbe  whole,  and  a  partition 
of  the  community  cannot  be  made,  without  provision  for 
them;  but  it  does  not,  in  our  ofHuion,  follow  that  tbe 
husband  is  authorised,  after  the  dissolirtiati  of  the  marriage, 
to  retain  tbe  paraphernal  property  of  bis  deceased  wife. 

It  is,  therefore,  ordered,  adjudged^lmd  decreed,  that  the 
judgment  of  the  District  Court  be  afllrified,  with  costs. 


*•• 


V9. 
WALKEB. 
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Wxsmir  DiBT. 
September,  1834. 


KEY  VS.    WAI.KEB. 

APPEAL   FaOM   THE   COUKT  OP  THE    VIPTH   JUDICIAL   DISTRICT,    THE   JUDGE 

THEREOF  PRESIDINO. 

The  record  of  a  suit  between  other  parties,  evicting  the  third  possessor,  is 
legal  eyidence  in  an  action  by  the  third  possessor  against  his  yendor,  to 
prove  the  fact  of  eviction  and  the  damage  sustained  bj  him  in  conse- 
quence thereof. 

Where  the  petition  alleges  the  plaintiff  was  evicted  by  a  certain  suit  between 
two  other  persons,  and  refers  to  it  by  name  and  description,  it  is  a  suffi- 
cient allegation  to  authorise  the  admission  of  such  record  in  evidence,  in 
an  action  against  the  vendor  for  damages. 

It  is  not  necessary  that  the  defendant,  who  is  the  wndor  sued,  had  notice  of 
a  suit  and  proceedings  evicting  hie  vendee,  to  authorise  the  admission  of 
those  proceedings  in  evidence  against  him.  That  matter  may  go  to  the 
eflfoct  of  the  evidence,  but  not  to  its  admissihiUty. 

This  is  an  action  of  warranty  to  recover  damages  of  the 
defendant  in  consequence  of  eviction  from  a  tract  of  forty 
superficial  arpents  of  land. 

The  plaintiff  purchased  of  the  defendant  by  public  act, 
dated  the  1st  of  June,  1831,  a  tract  of  forty  supercial  arpents 
with  warranty  of  title,  and  also  all  the  defendant's  right  of 
settlement  to  the  balance  of  one  hundred  and  sixty  arpents, 
for  the  sum  of  six  hundred  dollars  in  cash. 

Shortly  after  this  sale,  Alexander  Lewis  obtained  an 
order  of  seizure  and  sale,  against  the  tract  of  forty  arpents, 
on  his  mortgage  against  one  Henry  R.  Nerson,  from  whom 
the  defendant  had  purchased  it,  and  had  the  land  sold,  by 
which  the  plaintiff  was  evicted. 

He  now  brings  his  action  of  warranty  to  recover  back  the 

sum  of  six  hundred  dollars  with  interest,  which  he  had 

paid  to  the  defendant ;  and  also,  prayed  for  and  obtained  an 

attachment  against  four  slaves  belonging  to  the  latter,  on  an 

'  38 
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WsmBv  Divr.  allegation  and  affidavit,  that  the  defendant  was  about  to 
September,  18.U.  j^niove  permanently  from  the  state. 

In  his  petition,  the  plaintiflT  alleges  his  eviction,  and  *<  that 
the  land  has  been  sold  by  Alexander  Lewis,  to  satisfy  his 
gaid  mortgage,  which  will  more  fully  appear,  by  reference  to 
an  act  of  seizure  and  sale,  granted  by  the  honorable  judge 
of  the  District  Court,  and  on  the  files  of  smdeourt/^  4^. 

The  defendant,  by  written  motion,  moved  to  dissolve  the 
attachment  on  the  ground,  that  it  was  not  true  he  was 
about  to  leave  the  state,  &c. 

On  the  merits,  the  defendant  pleaded  a  general  denial ; 
admitted  the  sale  of  the  land,  but  alleged  that  the  considera- 
tion expressed  therein,  of  six  hundred  dollars,  was  not  for  the 
forty  arpents  mentioned  in  the  petition,  but  was  for  said  forty 
arpents,  and  also,  one  hundred  and  sixty  other  arpents  of 
land,  adjoining  the  said  forty  arpents,  and  he  only  warranted 
the  forty  arpents,  and  sold  to  the  plaintiff  his  right  of  settle- 
ment for  the  said  one  hundred  and  sixty  arpents  without 
warranty.  He  alleges  that  there  were  valuable  improve- 
ments on  the  last  tract,  which  were  also  included  in  said  sale, 
and  which  were  reasonably  worth  five  hundred  dollars.  He 
denies  that  the  plaintiff  is  entitled  to  recover  any  sum  from 
him,  by  reason  of  his  illegal  and  vexatious  conduct  in  suing 
out  his  attachment,  which  he  alleges  was  wrongfully  sued 
out,  and  under  false  pretences,  with  a  view  to  harrass  defend- 
ant's property,  &c.;  and  that  by  attaching  and  detaining  four 
of  his  slaves,  he  has  sustained  damages  to  the  amount  of  five 
hundred  dollars,  for  which  he  claims  judgment  in  reconven- 
tion, and  prays  that  the  plaintiff's  demand  be  rejected,  &c. 

The  motion  to  dissolve  the  attachment  was  sustained,  and 
the  cause  referred  to  a  jury  for  trial  on  the  merits. 

A  witness  for  defendant  by  the  name  of  Walker,  declares  on 
oath,  that  the  plaintiff  seized  a  negro  woman  and  two  chil- 
dren, and  a  negro  boy,  under  his  attachment,  which  were 
taken  out  of  defendant's  possession,  in  consequence  of  which 
he  1^  to  break  up  house-keeping,  and  sustained  much  loss 
in  furniture  and  stock. 


KBT 

WALKBB. 


OP  THE  STATE  OF  LOUISIANA.  299 

Bendy y  a  witness  for  plain  tiff,  swears  defendant  had  but  little  Wuteui  Dht. 
furniture  or  stock.  Heard  defendant  say  he  was  going  to  September,  isa*. 
move  his  cattle  to  Texas,  and  that  he  was  going  there  himself. 
Witness  was  under  the  impression  he  intended  to  go. 

On  the  trial,  the  plaintiff  offered  in  evidence,  ^^  the  record 
of  an  order  of  seizure  and  sale,  and  all  the  proceedings  had 
thereon,  of  Alexander  Lewis,  a^inst  Henry  R.  Nerson, 
which  his  counsel  declared  be  intended  to  prove  thereby,  and 
by  other  evidence,  that  the  plaintiff  had  been  evicted  from 
the  land  purchased  from  the  defendant,  in  consequence  of  a 
mortgage  existing  on  it  in  favor  of  Lewis,  at  the  time  of  the 
purchase,  &c.  The  evidence  was  objected  to,  and  the  objec* 
lion  sustained,  and  a  bill  of  exceptions  taken  to  the  decision 
of  the  court 

The  jury  returned  a  verdict,  on  hearing  all  the  other  evi- 
dence in  favor  of  defendant's  claim  in  reconvention,  of  thirty- 
eight  dollars  and  sixty-one  cents.  Judgment  being  rendered 
thereon,  the  plaintiff  appealed. 

Brownson^  for  the  plaintiff 

Levna  for  the  defendant. 

1.  New  trial  was  properly  refused,  because  the  case  does 
not  come  within  any  of  the  rules  established  by  the  Code  of 
Practice,  art.  660. 

2.  There  is  no  legal  evidence  of  misconduct  in  the  jury. 
S.  The  jury  had  a  right  to  make  up  their  verdict  as  they 

did.     4  JohiM(ftC$  Reports^  487. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  warranty,  in  which  damages  are 
claimed  on  account  of  an  alleged  eviction  from  a  certain  tract 
of  land,  sold  by  the  defendant  to  the  plaintiff,  &c. 

The  suit  was  commenced  by  attachment.  The  defendant 
afterwards  appeared  and  answered,  and  filed  a  plea  in  recon- 
vention. The  cause  was  submitted  to  a  jury  in  the  court 
below,  who  found  a  small  sum  in  favor  of  the  reconvenor, 
and  judgment  being  thereon  rendered,  the  plaintiff  appealed. 
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WxrrcMir  Dirr.      A  bill  of  exceptions  is  fouDd  on  the  record  to  an  opinion  of 

September,  insi,  ^jj^  judge  a  ftto,  by  which  he  rejected  the  record  of  a  euit 

MMt         which  was  in  the  nature  of  an  action  of  mortgage,  brought  by 

^AucBB.      one  Alexander  Lewis  against  a  certain  Henry  R.  Nerson,  on 

The  rceord  of  which  an  order  of  seizure  and  sale  was  obtained  and  exe- 

othCT  Mrtletrel  cuted,  on  a  tract  of  land  in  the  possession  of  the  plaintiff  as 

▼iecing  the  third  purchaser  frooi  the  defendant,  tec. 

g»i  eridenee  in  This  evidence  was  rejected  on  several  grounds :  Ist  As 
Siii^poiMmr  being  ru  nUer  att»$  aeta.  M.  Because  its  introduction  is  not 
mioM  his  tm-  authorised  by  the  allegations  oi  the  petition  ;  and,  Sd.  Be- 

QOTi  to  DPOTe  tne  ^  ^ 

fiMst  of  erietioo  causc  no  knowledge  of  the  proceeding  was  brought  home  to 
mutatnedhj^  either  plaintiff  or  defendant  in  the  present  suit. 
IhereS**^"*"**  We  are  of  opinion  that  the  court  below  erred,  in  rejecting 
Where  the  pe-  the  evidence  offered.  It  is  a  record  of  proceedings  in  pur- 
piaWiir  *^*wM  sufioice  of  which  the  property  in  the  possession  of  the  plaintiff 
tdn^t^etw^  ^^^^  under  title  from  the  defendant,  was  sold,  and  is  certainly 
two  other  pei^  good  and  legal  evidence  to  prove  remip$am;  a  fact  clearly 
iol^hJllamclmd  uecessary  to  support  the  allegations  in  the  petition.  Whether 
a*Kifflcient*iucH  ^^  ^  couclusivc  to  establish  such  an  eviction  as  would  au- 
ntioatouthoi^  thorisc  the  present  action  of  warranty  on  the  part  of  the 

lie    thA    Aclnii^ 

•ion  of  weh  r«-  appellant,  is  a  question  different  from  that  which  relates  to 
irlirSItf^*^  the  legality  or  admissibility  of  the  testimony  offered.  The 
pinittheTendor  petition,  although,  perhaps,  not  drawn  up  with  the  greatest 
itiTnot^eoe*-  possible  precision  and  technicality,  appears  to  us  to  have 
fenidiwL  who^^u  Sufficient  reference  to  the  fact  offered  to  be  proven  by  the 
die  Tendor  sued,  rccord  adduccd,  to  authorise  its  admission.  Whether  Walker, 
■uit and  proceed-  the  defendant,  had  or  had  not  knowledge  of  that  proceeding, 
TendftJ'  to**!!^  is  a  matter  that  may  have  its  effect  in  a  trial  of  the  cause  on 
thorite  the  adp  itg  merits:  but,  according  to  the  view  which  we  have  taken 

miraion  of  those     ^      •  .  •  i        n       •    n  i  •  - 

proceedings  in  of  the  subjcct,  cannot  legally  influence  the  question  of 
hTm^TTA*  •Ani-tbility. 

ter  may  go  to  the 

effect  of  the  evi-  , 

dence.butnotto  It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 
m      issi    ity.  jujgiii^ii^  of  i\^Q  District  Court    be  avoided,  reversed  and 

annulled,  and  the  verdict  of  the  jury  set  aside ;  and  it  is 
further  ordered,  that  the  cause  be  remanded,  with  directions 
to  said  court  to  permit  the  record,  &c.  to  be  given  in  evidence. 
The  appellee  to  pay  the  costs  of  this  appeal. 
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WXSTBKK  DltT. 

September^  li$i. 


PJLTIH  ET  JlL%  vs.   PBBJBAIT  £T  AI«8. 

« 

APPEAL   VftOM   THK   COUAT  OV  TH«  PUPTH    JUDICIAL  DIlTftlCT,  TIM   JUDOB 

THKRBOF  PRB8IDIN0. 

The  Code  of  Practice  has  re-enacted  the  same  gena«l  rules,  in  relation  to 
the  discussion  of  property  by  creditors,  hanng  a  general  mortgage  on 
the  property  of  their  debtors,  as  was  provided  by  the  act  of  3817, 
requiring  them  to  proceed  against  the  property  last  alienated,  and 
ascending  towards  that  first  sold,  until  their  claims  be  satisfied. 

A  right  or  title,  acquired  under  a  contract,  cannot  be  modified  or  affected 
by  any  subsequent  act  of  the  legislature ;  but  the  remedy  or  means  given 
by  law,  to  enforce  those  rights,  are  always  in  the  power  of  the  legislature, 
who  may  extend  or  restrict  them,  as  circumstances  may  require. 

The  means  by  which  a  minor's  rights,  against  the  property  of  his  tutor,  are 
to  be  enforced,  are  always  in  the  power  of  the  legislature.  In  requiring 
him  to  discuss  property  last  alienated,  before  coming  on  that  previously 
sold,  although  the  law  was  enacted  after  his  mortgage  attached  to  the 
property  of  his  tutor,  yet  it  was  in  the  power  of  the  legislature  to  pass  it 

The  plaintiffs  allege,  that  they  obtained  a  judgment 
against  their  father  and  natural  tutor,  Marcel  Patin,  on  the 
10th  day  of  September,  1825,  for  two  thousand  four  hundred 
and  thirty-six  dollars  twelve  cents,  being  eight  hundred  and 
twelve  dollars  four  cents,  in  favor  of  each  of  them,  with  legal 
interest,  on  the  claim  or  portion  of  each,  from  certain  dates, 
and  with  a  legal  mortgage  on  all  their  father's  property, 
which  he  owned  and  possessed,  at  any  time  since  the  15th 
day  of  July,  1812,  the  date  of  the  natural  tutorship. 

In  October,  1828,  the  syndics  of  Marcel  Patin,  who  had 
became  insolvent,  presented  a  tableau  of  distribution  of  his 
estate,  among  his  creditors,  which  was  homologated, 
on  which  the  plaintiffs  were  placed,  for  the  aggregate 
sum  of  nine  hundred  and  twenty-eight  dollars  sixty-tuine  and 
three-fourth  cents,  leaving  still  a  balance  of  two  thousand  and 


PATIK   Vr  AIS. 
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WwTBKsDirr.  forty-nine  ddlare,  on  said  judgment,  against  their  father, 

aepiember^x       unpaid.    They  allege,  they  have  made  an  amicable  demand 

FATjji  n  AiA  QQ  ^h^  syndics,  for  thb  balance  of  their  debt;  who  replied 

vBinAxnAu.  there  was  no  more  property  or  funds  of  said  estate  in  their 

hands* 

The  plaintiffs  further  allege,  that  their  said  father  was 
owner  of  a  plantation,  now  in  the  possession  of  the  widow^ 
Prejean  and  heirs  of  N.  Thibodeau,  which  was  alienated  by 
him,  in  1814;  that  he  was  owner  of  a  negro  man  Harry, 
now  in  the  possession  of  Martin  Sudrique,  who  was  sold  by 
him,  in  1823 ;  and  that  he  was  owner  of  a  negro  woman 
Fran^oise,  and  her  child,  now  in  possession  of  Valery  Martin, 
which  he  sold  in  August,  1823 ;  all  of  which  property,  the 
plaintifis  charge  to  be  subject  to  their  legal  mortgage,  as 
having  been  alienated  since  the  mortgage  began  to  exist,  and 
that  it  is  liable  to  the  payment  of  their  respective  claims. 
They  pray  that  these  parties  be  cited,  to  show  cause  why  the 
said  property  shall  not  be  seized  and  sold,  to  satisfy  the 
balance  of  the  aforesaid  judgment,  with  interest  and  costs. 

The  defendanly  widow  Prqean^  and  as  tutrix  of  the  minors 
Thibodeau,  pleads  a  general  denial ;  and  alleges,  that  the 
plaintiffs  are  bound  to  prosecute  their  claim  (if  any  they 
have)  against  the  mortgaged  property  last  sold,  and  ascend- 
ing to  that  first  sold ;  she  alleges  a  sale  of  an  undivided  tract 
of  land>  by  Marcel  Patin,  in  November,  1819^  and  another 
tract,  sold  in  November,  1820,  all  of  which,  together  with 
the  other  property  sued  for,  she  prays  may  be  first  discussed 
and  proceeded  against,  before  coming  against  the  plantation 
in  her  possession ;  she  prays  the  court  to  fix  the  amount  of 
the  sum  she  is  to  pay,  to  carry  on  the  discussion,  and  tenders 
it  in  open  court 

Sudriqtie  answered,  reserving  his  right  to  dispute  the 
plaintiffs'  claim,  and  alleged,  that  the  plaintifb  were  bound 
to  proceed  against  the  negro  woman  Fran^oise  and  her  child, 
in  the  possession  of  Valery  Martin,  as  being  last  sold,  before 
coming  on  him. 

Martin  answered,  and  pleaded  a  general  denial ;  he  denied 
specially,  that  Marcel  Patin  was  tutor  of  plaintiffs,  or  that 
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any  mortgage  existed  on  the  property  in  his  possession  ;  he  Wmtbhk  Dist. 
denies  that  the  plaintiffs  are  entitled  to  any  thing,  as  heirs  of  September,  1834. 
their  mother ;  that  after  the  death  of  their  mother,  the  patis  kt  am. 
community  which  had  previously  existed  between  her  and  mEnAs  *st  au. 
their  father,  was  cimivmedj  and  was  administered  by  the 
father,  for  the  benefit  of  all  the  parties  concerned;  that 
during  its  continuance,  debts  were  contracted,  and  property 
purchased,  in  the  name  of  the  father ;  that  among  the  debts 
contracted,  there  was  one  in  favor  of  the  Louisiana  State 
Bank,  one  in  favor  of  M.  White,  and  one  in  favor  of  P. 
Breaux,  on  which  judgments  were  obtained  and  executions 
issued,  and  on  the  28th  of  August,  182S,  a  negro  girl  named 
Pran^oise,  and  her  child,  were  seized  and  sold,  when  the 
defendant  became  the  purchaser,  for  five  hundred  and  thirty- 
five  doHars,  subject  to  the  payment  of  two  hundred  and  five 
dollars,  with  interest,  and  a  special  mortgage  in  favor  of  A. 
Guidry,  which  he  has  paid;  he  further  alleges,  that  the 
property  so  purchased  by  the  said  Marcel  Patin,  was  acquired 
by  him,  subsequent  to  the  death  of  the  plaintiffs'  mother,  and 
was  liable  to  the  payment  of  said  debts ;  and  that  the  plaintifis 
have  received  from  their  father,  various  articles  of  property, 
for  which  they  have  given  no  credit ;  that  the  community 
of  property  continued,  until  after  the  purchase  of  the  negro 
woman  and  her  child ;  and  which  was  sold  as  community 
property  to  pay  community  debts,  for  the  pa3rment  of  which 
the  plaintiffs  were  also  bound.  He  prays  that  the  plainti£&* 
petition  be  dismissed,  &c. 

On  these  issues  the  cause  was  tried  at  the  April  term, 
18S2,  of  the  St.  Martin's  District  Court.  The  plaintiffs  pro- 
duced in  evidence,  the  judgment  in  the  Probate  Court, 
against  their  father,  in  which  they  recovered  the  amount  now 
claimed,  after  deducting  a  small  credit. 

The  defendants  introduced  in  evidence,  two  acts  of  sale, 
made  of  two  tracts  of  land,  in  1819  and  1820,  which  were 
required  to  be  discussed,  in  the  answer  of  the  widow  Prejean, 
before  proceeding  against  her. 

The  district  judge  being  of  opinion,  the  plaintiffs  were 
entitled  to  the  amount  of  the  judgment  claimed,  in  their 
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WMTEftv  Out.  petitioD,  against  the  defendants,  Sudrique  and  Martin,  and 

^^^"^^'^'^  that  they  were  bound  to  discuss  the  property  in  their  poases* 

rinv  n  aim.  sion  before  coming  against  the  property  of  the  other  defend- 

vuumAjrsTAu.  ^n^    ordered,  that  the  negro  woman  and   her  child,  in 

the  possession  of  Martin,  and  the  negro  man  Harry,  in 
possession  of  Sudrique,  be  seized  and  sold,  to  satisfy  the 
plaintiflb'  demand,  and  that  the  cause  be  continued  as  to  the 
other  defendants. 

The  sheriiT  returned  an  account  of  sales,  of  the  slaves 
ordered  to  be  seised  and  sold,  by  which  it  appeared  they 
sold  for  seven  hundred  and  forty  dollars,  still  leaving  a  large 
balance  of  plaintiffs'  judgment  imsatified. 

At  the  November  term,  18SS,  of  said  court,  the  trial  of 
this  cause  proceeded.  Judgment  was  rendered  on  the 
evidence  already  introduced,  when  it  was  ordered  and 
decreed,  that  the  proceedings  against  the  property,  in  the 
possession  of  the  widow  Prejean,  be  suspended,  until  the 
plaintiffs  have  discussed  the  two  tracts  of  land,  sold  in  1819 
and  18S0,  by  the  plaintiffs'  father,  and  now  in  the  hands  of 
third  possessors;  and  that  the  defendant,  widow  Prejean, 
pay  into  court  the  sum  of  seventy-five  dollars,  within  thirty 
days  from  the  date  of  the  decree,  to  defray  the  expenses  of 
the  discussion,  and  on  failure,  to  be  forever  barred  from 
requiring  or  setting  up  said  discussion.  From  this  decree 
the  plaintift  appealed. 

Swum,  for  the  plaintifis. 
JDrowfisofi,  cofUtu, 

Martm  /.,  delivered  the  opinion  of  the  court 

The  plaintiffs  seek  to  obtain  payment  of  a  judgment,  which 
they  have  obtained  against  their  late  tutor,  by  the  sale  of  a 
tract  of  land,  sold  by  him.  The  attempt  is  reliited  by  the 
defendants,  who  point  out  another  tract,  sold  by  the  tutor, 
after  he  had  sold  that  in  the  possession  of  the  defendants. 
The  plaintiflSb  contended,  that  as  their  tutor  had  sdd  the 
tract,  in  the  possession  of  the  defendants,  before  the  year 
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1817>  the  latter  could  not  avail  themselves  of  the  act  passed  WmtxrxDibt. 
in  that  year,  which  requires  creditors,  with  a  general  mort*  September,  i834 
gage,  to  seize  at  first  the  land  last  sold  by  their  debtors,    patikstau. 
The  plea  of  discussion  was  sustained,  and  the  plaintiffl  fiagt^'„  ^w. 
appealed. 

It  is  contended  in  this  court,  that  the  act  of  1817,  invoked 
by  the  defendants,  established  a  rule  of  practice,  and  is 
consequently  repealed  by  the  Code  of  Practice,  and  that 
if  it  be  not  repealed,  the  defendants  cannot  avail  themselves 
of  it,  because  their  ancestor  purchased  the  land,  before  the 
passage  of  the  act 

The  Code  of  Practice,  715,  provides  that,  in  regard  to  sales 
under  a,  fieri  facias^  the  purchaser  against  whom  a  suit  is 
commenced  by  a  creditor,  having  a  legal  or  judicial  mortgage 
on  the  property  of  the  debtor  sued,  may  require  the  creditor  to 
discuss  the  other  property,  in  the  possession  of  the  debtor, 
before  coming  on  that  which  he  has  in  his  possession ;  and 
even  that  which  the  debtor  has  alienated  since  the  purchase. 

Had  the  legislator  gone  no  farther,  it  might  be  urged  on 
the  one  side,  that  he  intended  only  a  special  provision, 
confined  to  the  cases  of  purchases  at  a  sheriff's  sale,  and  on 
the  other  side,  that  it  being  difficult  to  discover,  why  a  differ- 
ent rule  should  be  established,  in  regard  to  such  sales,  it  might 
be  safely  concluded,  that  the  reason  evidently  extending  to 
every  sale,  all  should  be  regulated  in  the  same  manner.  PnctiU  hure- 

But  the  legislator  proceeds,  and  gives  us  the  grounds  on  *°J|^^^^^® 
which  he  acts,  ^'because  the  creditor  who  has  a  general  relation  to  the 
mortgage,  can  only  act  against  the  property,  which  hispro^^b^er^ 
debtor  has  disposed  of,  in  the  order  in  which  the  aliena-  ^j^^'^rt- 
tions  have  taken  place,  beginning  at  the  most  recent,  and  gage  on  the  dfo- 
ascending  to  the  most  ancient.''  S^tonl'  m  wu 

If  the  rule  of  practice,  in  this  respect,  established  by  the  S?of  wi^  ^ 
act  of  1817,  and  invoked  by  the  defendants,  was  repealed  as  a  quiring  ibm  to 
rule  anterior  to  the  Code  of  Practice,  still  the  principle  is  Sie  prop^^TiiMt 
recognised  and  incorporated  in  that  Code,  that  the  creditor,  jJ^^gtowJ* 
with  a  general  mortgage,  must  proceed  against  the  propertv  ^.  P^  '^^^^ 

I*  1   L     .1.     J  i!l        i_     i_      •      •  .  !i_    X  1     until  their  claim* 

alienated  by  the  debtor,  by  beginnmg  at  that  most  recently  be  MUtfied. 

39 
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Wwnnr  Dmt.  disposed  of,  and  ascendiog  towards  that  firai  aUenated,  imtil 
September.  IS3L  his  claim  be  satisfied. 

vATiv  R  Au.       It  remains  for  us  to  examine,  whether  purchasers,  before 
nMnjS'wruM.  ^"^^  "^^  ^^  1817,  may  avail  themselves  of  a  legal  provision, 

A  right  or  tide  enacted  since  the  perfection  of  the  contract,  under  which  the 
Mqu»«d  under  «  |^d  was  acquired 

be  modified  or  It  caunot  be  doubted,  that  the  title  OT  rights,  acquired  undcT 
•ubMqiieBt^«S^  a  contract,  cannot  be  modified  or  afiected  by  any  subsequent 
bTt  tSie^!^^'  ^^^  ^^  ^^^  legislature ;  but  the  means  of  enforcing  such  rights^ 
or  mettit  riven  and  protecting  such  titles,  in  other  words,  the  remedy  provi* 
t^'righu,^  ded  by  law,  to  insure  the  enjoyments  of  such  rights  and 
vKnTi^of  Oie  k^  ^^1^89  Is  always  in  the  power  of  the  legidature,  who  may 
gidfttQre,  who  extend  or  restrict  it,  as  circumstances  may  require, 
rettrict  them  m  The  lien  on  the  land  of  the  tutor,  which  results  from  the 
^[?J^^2^     trust  committed  to  the  tutor,  cannot  be  destroyed  or  modified. 

The  metni  hj  without  a  correspondent  destruction  or  modification  of  the 
ri^toagi^'itUie  i>>iDo^8  rights ;  but  the  means  by  which  the  minor's  rights 
g^perty  of  \m  may  be  enforced,  his  remedy  is  always  within  the  power  of 
cnforeed,arefti-  the  legislature.  In  requiring  him  to  proceed  against  the 
r^^'^dl^i^v  P»>perty,  most  recenUy  alienated  by  the  tutor,  the  minor's 
^tSr*  ^  "to  ^S^^  ^^  ^^'^^  ^^  ^®  ^^  ^s  ^^  destroyed  or  modified.  Some 
diseoM  property  delay,  indeed,  is  thereby  created  ;  but  every  citizen  who  is 
fore  eoming  on  obliged  to  resort  to  the  court,  to  enforce  his  rights,  must 
Si  ^"S^cii  ■**'^""^  ^  ^®  forms  and  delays  which  the  law  has  prescribed, 
die  Uir  WM  en-  or  may  from  time  to  time  prescribe. 

mortgage  attteh-  At  the  passage  of  the  act  of  1817,  the  minors  would  have 
^*rfW?  ^m  '^^'^  bound  to  seize  first  the  tract  of  land  which  they  ate 
yet  it  vas  in  the  now  Called  ou  to  discuss,  because  then  it  was  in  the  posses- 
ndiSure  to  pJa  siou  of  their  tutor.  That  act,  in  requiring  them  to  discuss  the 
^  same  tract  after  a  sale,  did  not  put  them  on  imwe  com. 

It  does  not  appear  to  us,  that  the  District  Court  erred. 

It  i%  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  cost& 
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WXSTXBK  DiST. 

September,  \93l^ 


ROMBHO  BT  ALB.  V9,   SS017RA. 

AFrflAI*  FROM  THI  COURT  07  THX    FirrU  JUOIOIAL  DIBTftlCT«  THB  JODQS 

TBBRlOr  rUBSIOUIO. 

Where  the  payee  of  a  promiseory  note,  payable  to  order,  transfers  it  in 
writin j^  on  the  back  of  the  instrttment,  for  twenty  per  cent,  discoant,  it 
will  be  considered  a  sale,  not  an  endorsement,  in  which  the  porchaser 
will  be  considered  as  haying^  taken  the  risk  of  the  solvency  of  the  maker, 
without  recourse  on  the  transferor;  and  such  a  contract  is,  in  its  nature, 
aleatory  and  not  usarious. 

Where  the  sale  of  a  promissory  note  by  the  payee,  in  insolvent  circumstan- 
ces, has  been  made  for  one-Jiflh  leu  than  the  amount  promised  on  the 
face  of  it  such  sale  may  be  rescinded  by  the  creditors  of  the  insolvent ; 
but  they  would  be  bound,  first 'to  refund  the  purchase  money,  when  there 
is  no  evidence  of  firaud  on  the  part  of  the  purchaser. 

This  action  is  instituted  on  the  following  promissory  note  : 

''Nouvelle  Iberie  le  11  Octobre  1831. 
**  Au  premier  Avril  prochain,  je  payerai  k  Mr.  Louis 
Segura,  ou  k  son  ordre^  la  somme  de  trois  cent  quatre-yingt- 
quinze  piastres,  avec  leaiuikx&ia  d'un  dix  pour  cent,  k  compter 
du  jour  de  ladate  jusque  parfait  payement,  pour  valeur  re^u* 
« |396.  "  SU  Yago  Segura.*' 

Endor^em^fU  on  the  back. 
**  Re^u  le  payement  h,  Teecompte  de  20  pour  cent,  par 
Messieurs  Antoine  &  Michel  Romero,  fils,  que  je  leur  c^de. 

*^Lb.  Segura. 
«  Paroisse  Ste.  Marie  le  SO  D6cembre  1831.'' 

The  defendant  pleads  a  general  denial,  and  admits  his 
flignatuie  as  the  drawer  of  the  note.  He  alleges  the  note 
was  given  in  consideration  of  a  sale  made  by  Louib  Segun^ 
to  him,  of  all  the  rights  and  pretensions  of  the  latter,  to  the 
succession  of  his  father  Francisco  Segura,  and  that  the  said 
rights  and  pretensions,  were,  a  very  short  time  afterwards, 
sJzed  by  one  of  Louis  Segura's  creditors^  together  with  the 
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WwnwMx  DiiT.  note  sued  od,  and  two  others  of  the  same  tenor.  He  further 
September^  iS3i.  states  that  he  is  threatened  with  a  suit,  to  annul  said  sale 
BOMiHo  BT  Au.  made  to  him,  and  for  the  recovery  of  the  amount  of  these 

notes ;  he  also  charges  thai  the  plaintift  gave  no  considera- 
tion for  the  note,  or  if  any,  that  it  was  illegal  and  usurious ; 
and  that  the  date  of  the  transfer  of  the  note  is  ftilse,  and  was 
made  but  a  few  days  before  the  filing  of  the  MUm  of  Louis 
Segura,  and  at  a  time  when  he  was  in  failing  circumstancesi, 
within  the  knowledge  of  the  {daintifis  and  transferees  of  the 
note.  He  likewise  charges  fraud  and  collusion  between  the 
plaintiffs  and  transferor  of  the  note,  and  alleges  it  would 
be  unsafe  to  pay  it  on  account  of  the  claims  of  Segura's 
creditors,  &c. 

The  B3mdjc  of  Segura's  creditors  intervened  and  opposed 
the  plaintJf&'  right  to  obtain  judgment,  and  alleged  the  want 
of  consideration,  and  that  the  note  showed  an  usurious 
discount  on  its  face  by  the  transfer  to  the  plaintiflb,  and  that 
the  transfer  was  made  at  a  time  when  Segura  was  notoriously 
insolvent.  He  joins  the  defendant  in  resisting  the  plaintiflb* 
demand  ;  and  prays  that  the  note  be  declared  to  belong  to  the 
«  insolvent  estate  of  Segura,  and  that  he  may  have  judgment 
for  the  amount  of  it,  for  the  use  of  the  creditors. 

The  defendant  and  intervenor'^s  counsel  oflered  in  evidence 
the  record  of  a  suit,  and  judgment  in  favor  of  Perrault  & 
Pascal  V8,  L.  Segura,  and  also  the  return  on  the  execution, 
which  issued  on  it,  by  which  it  appeared  that  the  sheri^  on 
the  Slst  December,  1831,  the  day  after  the  transfer  of  the 
note  sued  on,  seized  certain  notes,  alleged  to  be  the  pro- 
perty of  Louis  Segura,  together  with  all  his  interest  in  his 
fatfiet's  succession.  The  notes  seized  differed  in  their  tenor 
and  amounts,  as  described  in  the  sheriff's  return  from  that 
sued  on,  but  were  alleged  to  be  the  same.  This  evidence 
was  intended  to  show  thai  the  defendant  was  prohibited 
.by  this  seizure,  from  paying  the  amount  of  the  note  to  the 
plaintiffs.  It  appeared  also  that  this  execution,  after  the 
seizure  and  before  any  sale,  was  stayed  by  the  surrender  of 
IM  defendant,  in  &vor  of  all  his  creditors. 
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The  traoBfer  of  tbe  DOte  bears  date  the  30th  December,  wsmmur  Diat. 
I8S1,  and  on  the  sixteenth  of  January  following,  Segura  September,  t^a^ 
filed  his  Man  and  made  a  surrender  of  his  propeHy,  which  xoxno  st  aul 
was  accepted  by  the  judge.     The  whole  of  the  proceedmgs       bwovra. 
bf   the  suit  against  his  creditors,  and  several  judgments 
obtained  against  him  before,  and  at  the  time  of  the  transfer 
of  the  note  sued  on,  were  oflered  in  evidence,  by  which  it 
appeared  he  was  comfdetely  insolvent 

The  district  judge  charged  the  jury,  that  the  note  being 
negotiable,  it  became  the  property  of  the  plaintiib.  2d,  The 
contract  js  not  usurious.  Usury  is  where  tbe  debtor  contracts 
to  pay  more  than  legal  interest ;  here  it  is  a  sale  of  the  note, 
and  may  be  for  a  reasonable  price.  3d.  The  plaintiffs  were 
not  creditors,  and  sought  no  advantage  over  other  creditors. 
They  paid  a  fair  price,  which  went  into  the  mass  of  the 
insolvent's  estate ;  it  is  then  a  fair  contract,  &c« 

This  charge  was  excepted  to  by  the  defendant,  and  inters- 
Tenor's  counsel,  who  also  required  the  judge  to  charge  the 
jury,  that  ^*  the  plaintifib  should  show  that  due  notice  of  the 
transfer  had  been  given  to  the  defendant  before  tbey  could 
recover ;  and  not  having  done  so^  they  cannot  recover  as  the 
seizure  of  Perrault  &  Pascal  gave  them  a  right  of  privilege 
on  the  notes  seized,  unless  it  be  shown  that  a  notice  of  tbe 
transfer  had  been  given  previous  to  the  seizure."  The  judge 
refused  to  charge  tbe  jury  as  requested,  and  a  bill  of 
exceptions  was  taken  to  the  entire  charge  and  to  the  refusal. 

There  was  a  verdict  and  judgment  for  the  plaintiffs.  The 
defendant  and  intervenor  appealed. 

Browfwm  and  Leufis^  for  the  plaintifis. 

1.  The  note  sued  on  was  negotiable,  was  negotiated  to 
plaintiffs  for  a  valuable  consideration  before  maturity,  and 
became  their  property. 

2.  The  contract  by  which  plaintiffii  obtained  the  note  is 
not  usurious.    Usury  is  where  the  debtor  contracts  to  pay 

.  more  than  lawful  interest.  Here  it  was  a  sale  of  the  note  for  a 
fair  price,  and  is  valid.  La.  Code,  2423-24  5  Com»  Digest^ 
o648^9.     10  Jotmorie  Reports,  195. 
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WMvmir  Ouv.      S.  PlaiiiliA  were  not  creditora  of  Loab  Segdra,  and  could 
Stpumb&\  iM*.  g^jj  jjQ  advantage  over  other  creditors ;  and  the  price  they 
jMXBBo  R  AM.  paid  for  the  note  went  into  the  mass  of  his  estate  for  tbe 
■wvaju      benefit  of  his  creditonu    6  La.  ReporU^  6S8. 

4.  If  plaintiffii  knew  that  Louis  Segura  was  insolvent,  still 
if  they  paid  a  fair  price  for  the  note,  not  ftetng  ereditort,  they 
may  recover. 

5.  No  kkw  requires  the  transferee  of  negotiaUe  paper  to 
give  notice  to  the  debtor. 

6.  The  pretended  seizure  of  Perrault  &  Pascal,  was  made 
after  the  transfer  of  the  notes,  and  can  give  them  no  rights. 

£ftnum,  for  the  defendants  and  the  intervener; 

MalhewM,  X,  delivered  the  opinion  of  the  court 

Id  this  case  suit  was  brought  by  the  plaintifls  as  assignees 
of  a  debt  transferred  to  them  by  one  louis  Segura,  on  St. 
Yago  Segura,  the  defendant.    The  evidence  of  the  debt  con- 
sisted in  certain  promissory  notes  held  by  the  transferor,  made 
payable  to  him  in  negotiable  form  by  his  debtor.    Qpon  after 
the  transfer,  indeed  so  soon  as  to  raise  suspicions  of  the  fair- 
ness of  his  conduct,  Louis  Segura  made  a  cession  of  his 
Where  the  property,  in  pursuance  of  our  laws  relating  to  insolvents, 
wee  of  a  pro-  and  a  syndic  was  appointed  to  manage  the  ceded  property, 
payable  toordo-!  who  intervened  in  the  present  suit,  claiming  a  rescission  of 
wridSg*  o^*  thS  Ibe  contract  by  which  the  plaintiffi  became  pro|metor8  of  the 
^^^  ^t.^*  «  notes  in  question  for  the  benefit  of  the  mass  of  creditors  of  the 
per  eentam  di»-  insolvcut,  and  particularly  in  favor  of  a  judgment  creditor, 
^Sdered  ***  *!  who  had  seized,  under  execution,  these  notes. 
Jtortemtnt*^  *ia      '^^^  original  plaintiffs  having  prevailed  in  the  court  below, 
which  the 'pur-  the  intervener  appealed  ifrom  a  judgment  which  was  rendered 

ehaKT  will    he  ...    .  ^^  ^      ^ 

eonridered      as  m  their  tavor. 

ri*"of  ^r»i!  The  facts  of  the  case  show  that  the  creditor  had  sold  to  the 
Teney   of    the  plaintiffs,  the  notes  on  which  they  commenced  the  present 

maker    without  "^     .  ,.  ^  ^  »„  - 

recoorse  on  the  action,  at  a  discount  of  twenty  per  cent.  The  contract  of 
!!!3Si1i*TOStraetit  transfer  was  a  sale  of  them,  not  a  regular  transfer  by  endorse- 
io  ito  nature  ale-  ment,  leaving  the  endorser  responsible  as  such.  The  pur- 
ttmrious.  chasers  seem  to  have  taken  the  risk  of  the  solvency  of  the 
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maker,  without  recourse  on  the  transferor.   The  contract  was  Wsmur  iiist. 
in  its  nature  aleatory,  consequently  not  usurious.     There  September,  i834. 
was  a  mistake  in  the  seizure  under  execution  attempted  to  be  bowiro  n  am. 
made  by  the  judgment  creditor.     The  sheriff's  return  shows       wmvt^ 
that  he  seized  notes  of  an  amount  different  from  those  trans- 
ferred to  the  plaintifis;  the  privilege  which  the  creditor  might 
have  acquired  in  consequence  of  having  made  the  seizure 
before  notice  of  the  transfer,  did  therefore  not  attach.     The    Where  the  sale 
sale  having  been  made  for  one-fifth  less  than  the  amount  notehythepajee 
promised  on  the  ftice  of  the  notes  would  probably  authorise  SumSi^^  1!^ 
the  creditors  of  the  insolvent  to  cause  it  to  be  annulled,  in  ^***" -P?^*  /^ 
pursuance  of  the  1976th  article  of  the  Code.     But  on  claim-  the  amount  wo- 
ing  a  rescission,  they  would  be  bound  to  refund  to  the  rf  h,^ra2r8aic 
purchasers  the  siuns  paid  by  them  to  the  insolvent,  as  there  is  ^^^^*^^ 
no  evidence  of  fraud  or  bad  faith  on  their  part.     The  syndic  diton  of  the  in- 
has  not  asked  a  judgment  of  this  kind  in  the  present  instance,  ^ouid^U^imJl 
and  it  is  not  shown  that  the  creditors  would  be  willing  to  take  ^  *°  "^SJc 
on  themselves  the  responsibility  of  refunding.  money,     when 

there  it  no  evi- 
dence of   fraud 

It  is,  thjsrefore,  ordered,  adjudged  and  decreed,  that  the  ^^  ^£11^  ^ 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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T»WLM*t    A»*Z. 

VAU.  TOWIBS^I  AOlflHISTHATHIX  Vf.   WBBKS    £T  AU. 

7t  Slf) 
<<>  t<WO  APTBAL  FEOM   TOB   OOUBT    Of    FBOBATB*    FOB    TBB    r4BMM   OF    BT.   MABV. 

7Liri2 

Wh«re  a  tuccenion  if  administered  af  an  intolf  ont  cuie,  and  Uiere  are 

judgment  and  mortgage  orediton,  they  have  the  right  to  demand  a 

forced  eale  (or  caah,  and  in  the  event  of  the  property  not  bringing  its 

appraised  value,  a  credit  of  one  year  must  bo  allowed. 

Where  the  creditors  of  an  insolvent  saccession,  in  which  there  are  minors 
interested,  and  who  have  accepted  it  with  the  benefit  of  inventory,  meet 
and  concur  with  a  family  meeting,  in  behalf  of  the  minors,  that  the 
property  be  sold  on  certain  terms  and  credits,  the  sale  will  be  legal,  and 
confer  a  valid  title  on  tho  porehasers,  even  if  it  sell  for  Uu  than  ik€ 
appraised  value. 

A  sound  interpietation  of  the  law,  in  relaiton  to  the  administration  of 
successions,  whether  racant  or  accepted  with  benefit  of  inventory,  will  in 
many  cases,  authorise  a  departure  from  the  rule,  requiring  property  of 
minors  ta  bring  its  appraised  valae,  before  it  can  be  sold. 

On  the  death  of  Dr.  John  Towleg^  in  1832,  hia  widow  was 
appointed  administratrix  of  his  succession,  which  was  regu- 
larly accepted  on  behalf  of  his  minor  children,  with  the 
benefit  of  inventory.  The  administratrix  finding  the  succes- 
sion insolvent,  petitioned  the  judge  of  probates  of  the  parish 
of  St  Mary,  to  call  a  meeting  of  creditors,  to  fix  the  terms 
and  conditions  on  which  the  property  belonging  to  the  suc- 
cession, was  to  be  sold.  The  creditors  assembled  and  fixed 
the  terms  and  conditions  of  sale,  without  expressly  ordering 
that  the  property  should  not  be  sold,  unless  it  brought  its 
appraised  value. 

A  few  days  after,  a  family  meeting  was  called  on  behalf  of 
the  minws,  and  advised  and  authorised  the  sale  on  the  same 
terms  and  conditions,  which  had  been  fixed  by  the  creditcnrs. 
The  proceedings  of  the  family  meeting,  and  that  of  the 
creditors,  were  duly  homologated.  The  sale  proceeded.  The 
first  plantation  was  appraised  to  seventeen  thousand  dollars. 
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And  nvw  adjudieattfd  to  the  defeodanlsy  fer  fiftdcm  (housAnd  Wmuiif  d»t. 
doling  being  a  liulc  lew  than  its  appraised  value.  On  being  ^^^*'''"^»  '^^' 
called  on  to  comply  with  the  terms  and  conditions  of  sale,  the  to  wilt's  ad's. 
porchasers  considered  it  unsafe  to  compij,  until  it  shotdd  be  wnuunn. 
determined  thai  the  sale  was  legal,  and  the  title  such  as  U$ 
prevent  its  being  annalled  by  tliMB  minors,  on  the  ground  that 
the  property  sold  below  its  appraised  value. 

The  administratrix  took  a  rule  on  the  purchasers,  to  show 
cause  why  they  should  not  execute  their  notes,  and  comply 
with  the  terms  and  conditions  of  sale.. 

The  defendants  showed  for  cause,  that  the  sale  was  illegal 
and  their  title  defective,  lor  the  following  reasons  s 

1.  The  adjudiciltion  was  illegal,  because  the  property  wa0 
sold  below  its  appraised  value,  when  the  legal  heirs  €f(  Dv. 
Towles,  who  are  xninors,  have  rights  concerned,  and  are 
interested  in  the  property,  which  cannot  be  sold  below  its 
appraised  value* 

2.  The  proceedings  in  relation  to  said  sale,  are  in  other 
respects  illegal  and  inegnlar.  They  pray  that  the  rule  be 
dismissed,  &c. 

The  judge  of  probates  made  the  rule  absolute,  and  required 
the  defendants  to  comply  with  the  terms  of  sale,  or  in  default 
thereof,  the  property  would  be  re^sdd  on  their  accotimt^ 
They  appealed  frcm  this  decision. 

The  princifpal  question  on  which  this  case  depends,  is 
whether  or  not,  the  administratrix  of  an  estate,  when  the 
heirs  are  minors,  accepting  it  with  the  benefit  of  inventory, 
can  sett  the  property  belonging  to  it,  below  its  appraised 
value  t 

fiftmon,  for  the  plaintiff,  contended  that  the  sale  was  legal 
and  binding  on  the  purchasers.  The  administratrix  had 
pursued  the  legal  formalities  required  by  law.  The  Code 
requires  that  the  curator  of  an  insolvent  succession,  should 
call  the  creditors  together,  to  deliberate  on  the  most  advanta* 
geous  manner  of  selling  the  property  of  the  sucoeesioa.    La. 

God0»  nea 
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Wsn^mifDirr.      8.   Administrators  of  insolvent  successions,  possess  the 

S'f*unnher,  M34.  gamc  powcfs,  and  arc  subject  to  the  same  duties^  as  curaUHS 

Towi.BH>s  Ao'x.  of  vacant  successions.     La,  CodCj  1042. 

wEiKSCT  AiA  3.  The  family  meeting  has  advised  the  sale,  on  tlic  terras 
and  conditions  fixed  by  the  creditors  as  most  advantageous  to 
the  minors.  This  having  been  done,  the  property  was  to  be 
sold  for  what  it  would  bring. 

BovBtUy  for  the  defendants. 

Two  questions  present  themselves.  Ftr$t^  will  this  court 
decide  the  validity  of  the  sale  to  the  defendants,  under  the 
present  proceedings  1  The  cases  where  the  court  has  decreed 
payment,  notwithstanding  a  defect  of  title,  was  where  the 
contract  was  perfected,  and  the  dispute  arose  about  its  per- 
formance. Here  it  is  inchoate,  and  the  purchasers  decline  it, 
under  the  apprehension  that  it  is  illegal. 

2.  The  parties  on  both  sides  are  desirous,  that  the  validity 
of  the  contract  shall  be  determined  and  decided  on  by  the 
court,  and  that  the  question  be  settled  before  any  further 
steps  are  taken. 

3.  The  consequences  to  the  defendants,  if  compelled  to 
comply  with  and  fulfil  their  contract,  without  a  decision  on 
their  title,  would  be  hazardous.  The  money  would  be  paid 
and  distributed  among  many,  or  perhaps  one  hundred 
creditors,  and  when  the  minors  arrive  at  full  age,  they 
might  set  aside  the  sale,  and  the  purchasers  lose  both  the 
land  and  the  price. 

4.  This  court,  in  similar  cases,  has  decided  on  the  regularity 
of  the  proceedings,  and  have  refused  to  direct  the  purchaser 
to  execute  his  contract,  because  of  irregularities  or  defects  of 
tide.  5  La.  Reports,  434.  7  Martiny  JV*.  S.  93.  6  Marfyty 
JV.  S.  659.     5  Martm,  625. 

5.  If  the  question  is  not  decided  on  now,  the  defendants, 
when  called  on  to  pay  or  execute  their  notes,  will  have  a 
right  to  demand  security.     7  Jlforfm,  Jf.  S.  93. 

•  6.  In  regard  to  the  main  question,  the  practice  is  one  way, 
and  the  law,  perhaps,  the  other.  The  object  of  the  law,  in 
a  sale  by  the  representatives  of  minors,  and  in  a  sale  by  an 
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administrator,  are  easentially  diflferent.     In  the  first  case,  the  WsstbaitDibt. 
law  requires  that  the  property  should  be  preserved  in  nature,  September,  t834. 
for  the  benefit  of  the  minor,  unless  a  sale  is  absolutely  towlbs's  as*z. 
necessary,  or  evidently  advantageous  to  him;  and  in  the  wskxTxtau. 
last  case,  it  should  be  converted  into  a  general  fund  for 
distribution. 

7.  In  the  first  place,  the  tutor  must  represent  a  family 
meeting,  decide  that  a  sale  is  advantageous,  and  the  judge 
homologate  the  proceedings,  before  it  can  be  effected.  La. 
Codcy  334,  335.  In  the  last  case,  the  administrator  can 
exercise  no  discretion  in  the  matter;  he  must  sell.  La. 
Code,  1051,  1055. 

8.  In  the  first  case,  all  the  formalities  which  precede  the 
sale,  are  regulated  with  care  and  precision,  and  the  minor^s 
property  is  not  to  be  sold  for  less  than  its  appraised  value. 
JLo.  Code,  336,  337.  In  a  sale  by  an  admioistrator,  on  the 
contrary,  the  Code  expressly  declares,  that  it  prescribes  its 
terms,  and  no  provision  exists,  that  the  property  to  be  sold 
must  produce  its  appraised  value.     La.  Code,  1051. 

9.  In  cases  where  it  is  necessary,  that  the  property  should 
bring  its  appraised  value,  a  provision  exists  for  a  re-apprais- 
ment,  in  case  the  first  estimation  cannot  be  obtained.  Here 
no  such  provision  exists.  What  is  to  be  done  1  La.  Code,  337. 

Mathews,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  taken  by  the  defendants,  from  a  judgment 
of  the  court  below,  rendered  on  a  rule  against  them,  obtained 
on  the  part  of  the  plaintifl^  to  show  cause  why  they  should 
not  be  compelled  to  comply  with  the  conditions  of  the  sale  of 
a  certain  tract  of  land,  adjudicated  to  them  at  a  probate  sale 
of  the  succession  of  the  late  John  Towles,  the  property 
purchased  being  a  part  of  said  succession. 

The  important  facts  of  the  case  are  as  follow  :  John  Towles 
died  intestate,  leaving  a  son,  a  minor,  above  the  age  of 
puberty,  by  a  former  wife,  and  several  children,  minors,  issue 
of  Ann  A.  Towles,  one  of  the  plaintiffs,  and  also  a  large 
estate,  in  the  parish  of  St.  Mary.    The  surviving  wife  took 
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WmtTWMM  Di«r.  Oil  liomelf  ibe  «diiiii)i8tmtioQ  of  ihm  ttilate»  m  nalncBl  uiicix 
s^f^mber,  i9U»  ^f  ^  i^bildfeo,  ftod  the  oon  of  ibe  ficet  marriage,  wbo  has 
wwLM'tAB's.  oleioM  againei  bis  faiber'e  8Uceei8ioD»  is  repreiented  by  a 
vsmsTAM»  ^^^  regularly  appoiotod  ilor  ibat  pufpese.  The  mtriz, 
having  discovered,  that  her  bu«baiid  wa«  largely  indebted,  ai 
the  time  of  his  death,  Co  various  persons,  amongst  whom  there 
were  erediCora  by  judgmenU  and  mortgages,  applied  to  the 
Court  of  Probatee,  to  have  a  meeting  of  the  cndditocv  cited, 
which  was  acqufeeced  in,  by  the  tutor  of  John  T.  Towlee, 
the  SOD  above  alluded  to.  A  meeting  of  the  ereditiM^  look 
place,  and  in  their  deliberaiiofle,  they  agreed  to  the  sale 
of  the  property  now  in  question,  on  a  credit  of  one,  two  mad 
three  years,  payable  by  untabnent^  the  purehaaers  to  give 
notes  with  suretiei^  to  eeciue  the  paynieai  of  the  price* 
These  terms  of  sale,  were  in  confiMmity  to  the  dedsioBo 
of  family  meetiagu^  which  had  taken  place  in  lelation  to  the 
inteieste  of  the  minoFs,  touching  the  succession  of  their 
ftober^  which  bad  been  regulariy  inventoried  and  appraieed. 
In  the  inventoiy,  the  tract  of  land  forming  the  basis  of 
the  present  dispute,  was  appraised  to  seventeen  ihouaand 
doUam,  but  at  the  adjudication  ordered,  as  above  stated,  waa 
sold  to  tbe  defendanti^  as  the  highest  and  last  bidders,  for 
fifteen  thousand  doUars,  They  afterwards  refused  to  eoroply 
with  the  terms  of  sale,  alleging  that  they  would  not  acquire 
a  clear  and  indefeasible  title  to  the  property  bought,  as  the 
future  claims  of  the  minor  children  of  the  intestate  would 
attt  be  concluded,  the  property  not  having  brought  the  full 
acnoant  of  its  appmasement. 
-Tbe  legal  question  arising  out  of  these  facts,  lequires  a  de- 
Where  a  sue-  ^^  ^  ^^  oaoft,  by  which  it  ts  to  be  ascertained,  whether 
eeasioD  is  adrai-  oyf  iurisprudenoe  creates  any  exception  to  the  general  rule 

uttered  Man  in-  li.  i..»  >•■         i  •  >  ^      , 

toirent  one,  and  osmbltsned  by  kiw,  which  ordere,  that  the  property  <yf  mraors 
m^  imd  mortl  cannot  be  sold  for  less  than  the  amount  of  the  appraised 
Sr  S^'* Te  ^^^  menCfoBod  in  the  inventory,  Ac.  La.  Owfa,  tart  SS7. 
rirht  to  demand  It  IS  svprosriy  stated,  in  the  article  SS9,  that  the  pro- 
^Twd  in  th^  hibition  of  alienating  the  immofeables  and  slaves  Of  a  minor, 
^S^^^teKi^  dass  net  extend  to  a  ease  in  which  a  judgment  is  «o  be 
ing  lU  appraiied  eseoutsd  agvinst  liim,  or  of  a  Itcitation  made  at  the  instance 
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of  a  co-heir,  or  other  co-proprietor.     Here  we  find  a  specific  Wwmftihwr. 
exception  recognised  by  law,  to  the  general  rule.  September^  i8S4. 

If  resort  be  made  to  the  Code  of  Practice,  we  find  the  towus's  ab^z. 
articles  990  and  991,  oootaining  provisionc  authorising  credi-  .^^^j^' 
tors  of  vacant  estates  to  pursue  the  succession,  and  force  a  ^^^  ^  ^^.^^.^ 
sale  at  a  credit  of  one  year,  pind  according  to  the  article  992,  of  one  ycM- must 
*^  the  principles  contained  in  the  two  preceding  articles,  apply  mere  the  cre- 
to  all  successions  accepted  with  the  benefit  of  inventory,  BoivcJit°  wecesi 
whether  the  heirs  are  minors  or  of  full  age,   and   to  all  fi®"*  '^^  ^.*>»«^ 

,    .  •  there  are  minors 

successions  administered  by  administrators"  interested,   and 

The  circumstances  of  the  present  case,  do  not  bring  it  ed^it'^with^jLe 

within  the  express    provisions  of  these  articles,    but  the  ^°«*>^  ^^  inven- 

»  *  ,  '  tory,  meet   and 

measures  adopted  by  the  parties,  seem  to  us  to  be  more  concur  with  a  fa- 
favorable  to  the  heirs  of  Towles's  succession,  than  a  strict  ^hiifof th€?mi- 
pursuance  of  the  letter  of  the  law.  It  is  administered  as  "^^JJ^^bei^iS^OTi 
an  insolvent  estate,  and  there  being  creditors  by  judgments  certain  terms 
and  mortgages,  they  might  have  forced  a  sale  for  cash,  and  alexin  be  legaC 
in  the  event  of  the  property  not  selling  for  its  appraised  value^  JJ^**  Stie^on*  the 
a  credit  of  only  one  year  could  have  been  obtained.  The  purchasers,  eren 
creditors  have,  however,  consented  to  more  favorable  terms,  than  the  appraU- 
by  permitting  a  sale  on  a  credit  of  one,  two  and  three  years,  ^^Asound inter- 
We  are  inclined  to  think,  that  a  sound  interpretation  of  all  pr«tation  of  the 
the  provisions  contained  in  our  legislation,  in  relation  to  the  to  the  adminit- 
administration  of  successions,  whether  vacant  or  accepted  JS8ions,whcthcr 
with  benefit  of  inventory,  will  4a  imny  oMee  anthorise  a  de-  "^^^  oraccept- 

^  3  I-  n  .1  ^       .  ^  ^»^   benefit 

parture  from  the  rale,  wfaicli  nqutrea  tbe  property  xn  xniDors  of  inventoxy.wiu 
to  te  sold  for  not  ien  tbmn  its  appnuaedl  value.     Perhaps  luthm^K  a^^' 


thk  rale  would  not  be  biBdifig  m  tiM»  ftdministnitoni  of  My  P^"^  ^"'11' ^^^^ 

o  ^  rule,     requiring 

suoceMion  wkniniitered  as  msolreiyt.  property  of  mi- 


nors  to  brinr  its 
Tuue, 

It  is,  thewtoe,  ordered,  adjudged  and  deemed,  that  the  ^(^  it  can  be 


appraised 
bef( 


jvdfment  of  the  Ooart  of  Probates  he  afirmed,  at  the  costs 
of  the  defendams. 
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September,  liSL 

▲SBBCt  XT  Jdm 

cnnuv.    .  AHDmiTS  BT  Ala.  9$.  CHBBTIKV. 

AYPBAL  r&OM  TBB  COUftT  OP  THS   FlPTn  JUDICIAL  DUTftlCT,    TBB    JUIMS 

TBXKBOF  PKSUOIIIO. 

The  parchaten  of  a  debt  or  clmim  at  shoriff 'i  fale,  itand  in  the  aame  rela^ 
tion  to  the  penon  who  owee  it,  aa  the  creditor  of  the  latter  would,  or  did 
before  the  mle ;  and  whatever  defence  would  arail  the  original  d«btor 
against  hie  creditor,  ii  equally  ralid  against  hia  vendees  or  purchasers. 

Where  a  person  assigns  and  transfers  a  surety  debt  for  a  coDsidermtion 
expressed  therein,  subrogating  his  assignee  to  all  his  rights,  and  authori- 
sing him  to  recover  the  debt  bj  all  legal  means  :  Held,  that  a  discharge 
given  bj  the  asugnee  to  the  original  debtor,  in  pursuance  of  the  aaaign- 
ment,  was  valid  against  the  assignor  and  his  vendees,  even  when  the 
debt  was  not  novated  by  the  assignment,  and  never  paid  to  the  assignee. 

Parole  evidence  is  tnadmiuibU  to  prove  a  verbal  agreement  to  cancel  a  sale 
of  slaves,  or  to  establish  or  destroy  title  to  slaves. 

Parole  evidence  ii  admiMsibU  to  prove  collateral  facts,  such  as  that  the  eellar 
took  back  certain  slaves  from  the  purchaser,  and  had  them  in  possaanon 
with  the  consent  of  the  latter,  in  consequence  of  itdhibitozy  defects,  and 
to  avoid  litigation. 

This  caae  has  been  once  before  in  this  court.  It  was  deci- 
ded against  the  plaintiffs  on  the  ground  that  they  had 
purchased  a  debt  due  by  a  surety  which  could  not  be  legally 
sold.    See  the  facts  of  the  ease  reported  m  Sd  La.  Reports^  48. 

On  the  return  of  the  case^  the  debt  was  re-sold  and  the 
suit  commenced  de  novo.  The  debt  was  sold  and  purchased 
by  the  plaintiffs  under  the  following  descriptiony  as  advertised 
by  the  sheriff.  *<  All  the  right,  title,  interest  and  demand 
which  John  Andrus  (the  defendant  in  said  suit)  has,  in  and 
to  a  certain  debt,  contracted  by  Stephen  Brown,  as  principal, 
and  Hypolite  Chretien  as  his  security,  with,  and  to  said  John 
Andrus,  and  the  heirs  of  Charlotte  Hanchette,  his  deceased 
wife  at  the  sale  of  the  estate,  in  community  between  the 
aforesaid  Andrus  and  the  said  heirs,  &c.,  at  which  sale, 
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Stephen  Brown  became  the  purchaser  of  lot  No.  28,  in  the  WsmBir  Oirr. 
frocts  verbal  of  said  sale,  consisting  of  four  slaves,  for  the  September,  i834. 
Slim  of  three  thousand  four  hundred  and  sixty  dollars  with  ajtdbus  r  al. 
interest,  &c.,  and  a  mortgage  on  the  property  sold  to  secure  ^' 

the  purchase  money,  for  the  payment  of  which  aforesaid 
sum,  &c.,  to  the  said  John  Andrus,  and  the  heirs  afore- 
said, the  aforesaid  Hypolite  Chretien  became  the  security  of 
the  aforesaid  Stephen  Brown,  and  with  him  signed  the 
proch  verbal  of  said  sale."  The  sale  was  made  on  the  7th 
January,  1882,  and  the  plaintiffs,  in  the  execution  against 
John  Andrus  became  the  purchasers,  for  the  sum  of  sixty- 
seven  dollars,  being  two  thirds  of  the  appraised  value.  The 
purchasers  received  the  sheriflf's  deed  according  to  the  terms 
of  sale.  They  then  instituted  this  suit  against  the  defendant, 
as  the  surety  of  the  debt,  in  May,  1832,  and  pray  judgment 
against  him  for  amount  thereof  with  interest. 

The  defendant  pleaded  a  general  denial ;  that  the  debt 
sold,  purports  to  be  owing  by  a  person  who  lived  and  died  in 
the  parish  of  St.  Martin,  which  could  not  be  seized  and  sold 
by  the  sheriff  of  St.  Landry ;  that  the  succession  of  Stephen 
Brown  the  principal  debtor,  is  not  represented,  the  curator 
being  functus  officio^  and  was  so  long  before  the  seizure  and 
sale  of  this  debt ;  that  John  Andrus  took  back  the  negroes 
purchased  by  Brown,  in  his  life-time,  and  cancelled  the  sale 
and  obligation  which  the  defendant  signed  as  surety ;  and 
that  no  inventory  was  ever  made  of  the  slaves,  as  making  part 
of  Brown's  succession,  after  his  death ;  that  afterwards  John 
Andrus  assigned  this  debt  to  Luke  Lesassier,  and  subrogated 
the  latter  to  all  his  rights  in  the  same;  and  who,  to  make  a  legal 
title  to  the  slaves,  obtained  a  judgment  by  consent  with  the 
curator  of  Brown's  succession,  had  the  negroes  seized  and  sold, 
and  purchased  them  in,  in  full  satisfaction  of  the  original  debt ; 
that  Lesassier  as  the  assignee  of  Andrus,  gave  him  (defend- 
ant) a  full  acquittance  and  discharge  from  all  liability  as  the 
surety  of  Brown,  on  account  of  said  debt.  He  finally  pleads 
the  prescription  of  three,  five  and  ten  years,  and  charges  fraud 
in  Andrus  and  Lesassier,  and  that  the  plaintiffs  purchased 
said  claim  with  full  notice  of  all  these  facts  and  circumstan- 
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Wmtibv  Dm.  em,  tad  ml  tbdr  awn  rnk }  and  thai  thej  hftt^  m>  lighte  Ihiii 
aefiumktr^  iiH.  j^ndriM  did  noi  pomtesBf  who  had  transferred  and  canceled 
AXBnm  n  Ai..  the  debt,  consecpiently  they  caimoi  recerer. 

;,  The  eridecice  ebowedy  that  on  the  SMi  January^  ISSQ^  alt 
the  estate  in  cemmunity  between  John  Andrin^  and  the 
heirs  of  his  deceased  wife,  was  sold  at  probate  sale^  and  one 
Stephen  Brown  pniehased  lot  Na  SSy  eoaaistiDg  of  four  sbk^es^ 
for  three  thousand  four  hundred  and  sixty  d<Aavs  bearii^ 
interest,  with  H.  Chretien  his  surety ;  the  slaTes  leoMiifting 
mortgaged  until  payment.  Brown  took  the  negroes  to  the 
parish  of  St.  Martin.  And  shortly  after,  finding  some  of  thesa 
aflicted  with  redhibitory  defects,  (as  Brownson,  defendnnt's 
witness  states)  intended  to  bring  an  action  .to  recind  the  sale, 
and  employed  witness  for  that  purpose.  That  Lesasster  who 
represented  Andnis^  was  to  examine  the  slaves,  and  if  foond 
defective,  the  sale  was  to  be  annulled  and  cancelled.  On 
examination  it  was  agreed  between  the  parties,  that  the  sale 
iriiould  be  cancelled ;  and  a  few  days  afterwards  the  slaves 
were  sent  to  Andrus,  near  Opelousas,  bnt  before  any  thing 
was  done.  Brown  destroyed  himself,  which  prerenied  any 
act  being  passed,  cancelling  the  sale.  The  negroes  remained 
in  possession  of  Andnis^  until  suit  was  brought  agninni 
Brown's  succession  in  the  Probate  Conrt 

Things  remained  in  this  situation,  whMi  on  the  7th  May, 
1835,  Jrim  Andms^  to  whom  the  debt  was  dne^  tramferFed  k 
to  Luke  Lesassier,  by  notarial  act,  in  the  fiAlowing  terms : 
^  That  H.  Chretien,  became  surety  for  Brown,  in  the  pur-* 
chase  aforesaid,  and  signed  the  pr^ch  verbal  of  sale,  which 
som  of  money  (three  thousand  four  hundred  and  sixty 
dollars)  has  never  been  paid,  frc.  Whereas  the  said  John 
Andrus  is  justly  indebted  to  L.  Lesassier,  in  the  sum  of  one 
thousand  two  hundred  and  fifty  dollars^  with  interest,  kc. 
Now,  therefore,  I  the  said  John  Andrus,  do  assign,  transfer  and 
set  over  to  the  said  L.  L.,  all  the  debt  of  three  thousand  four 
hundred  and  sixty  dollars,  subrogating  him  to  all  my  rights 
therein,  as  well  those  resulting  from  the  mortgage  aforesaid, 
hereby  authorising  the  said  L.  L.,  by  virtue  of  this  assign^ 
ment  and  transfer,  to  proceed  and  recover  the  said  sum  of 
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money  from  the  said  Brown,  his  heirs  or  executors;  or  his  surety,  Wwtaws  Dm. 
H.  Chretien,  by  all  legal  means ;  as  also  to  proceed  by  hypo-  St^f^^mber,  issi, 
thecary  action  against  said  slaves,  so  purchased,  as  aforesaid;  aitdbus  n  ▲£. 
and  the  said  L.  L.,  accepting  this  assignment  and  transfer,     cHmnixir. 
doth  promise  to  return  and  pay  over  to  said  John  Andrus, 
all  suras  of  money  which  may  come  into  his  hands,  in  virtue 
of  this  transfer,  over  and  above  the  sum  of  one  thousand 
two  hundred  and  fifty  dollars,  as  aforesaid."    Signed  before 
a  notary  and  two  witnesses,  by  Andrus  and  Lesassier. 

Brown  having  died,  John  Brownson  was  appointed  curator 
of  his  vacant  succession,  the  20th  March,  1824.  In  May, 
1827,  Lesassier  instituted  suit  in  the  Probate  Court  for  the 
parish  of  St.  Martin,  against  the  curator  of  Brown's  succes- 
sion for  the  amount  of  said  debt.  Brownson,  as  curator, 
pleaded  the  general  issue  to  the  action. 

Brownson,  in  his  testimony,  swears,  that  he  then  stated  to 
Lesassier,  that  the  suit  could  not  go  on  without  the  matters  of 
taking  back  the  negroes,  by  Andrus,  on  account  of  redhibitory 
defects,  were  set  up  in  defence.  It  was  then  agreed,  verbally, 
between  them,  that  judgment  should  go  against  Brown's 
estate,  simply  in  order  to  obtain  a  title  to  the  negroes,  so  that 
he  might  get  the  proceeds  of  any  sale  he  might  make  ofthem, 
and  the  judgment  was  rendered  for  this  purpose.  That  on 
the  15th  May,  1827,  he  took  an  agreement  to  this  effect,  &:c. 
On  the  28th  May,  1827,  Lesassier  had  judgment  for  the  sum 
of  three  thousand  four  hundred  and  sixty  dollars  and  interest, 
ordering  that  the  negroes  purchased  by  Brown,  be  seized  and 
sold,  to  satisfy  the  same.  In  June  following,  the  negroes 
were  sold  under  an  execution,  issuing  on  said  judgment,  to 
the  parish  of  St.  Landry,  and  Lesassier  became  the  purchaser 
for  one  thousand  and  eighty  dollars. 

After  instituting  the  above  suit,  Lesassier  gave  Brownson 
the  following  written  instrument,  alluded  to  in  the  testimony 
of  the  latter : 

<<  Whereas  suit  has  been  iflistituted  by  me,  against  J. 

Brownson,  as  curator  of  the  succession  of  Stephen  Brown,  for 

the  purpose  of  obtaining  a  judgment  which  shall  authorise 

the  seizure  and  sale  of  certain  negroes,  bought  by  the  said 
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ArrSAL  FROM  TBI   COURT    OV    P&OBATK8    FOR    THK    PARISH   OF    0T.   MART* 

Where  a  succession  is  administered  as  an  insolvent  one,  and  there  are 
judgment  and  mortgage  creditors,  they  have  the  right  to  demand  a 
forced  sale  for  cash,  and  in  the  event  of  the  property  not  bringing  its 
appraised  value,  a  credit  of  one  year  must  bo  allowed. 

Where  the  creditors  of  an  insolvent  succession,  in  which  there  are  minors 
interested,  and  who  have  accepted  H  with  tlie  benefit  of  inventory,  meet 
and  concur  with  a  family  meeting,  in  behalf  of  the  minors,  that  the 
property  be  sold  on  certain  terms  and  credits,  the  sale  will  be  legal,  and 
confer  a  valid  title  on  th&  purchasers,  even  if  it  sell  for  lets  than  ihi 
mppraited  value* 

A  sound  interpretation  of  the  law,  in  relaiton  to  the  administration  of 
successions,  whether  vacant  or  accepted  with  benefit  of  inventory,  will  in 
many  cases,  authorise  a  departure  from  the  rule,  requiring  property  of 
minors  to  bring  its  appraised  value,  before  it  can  be  sold. 

On  the  death  of  Dr.  John  Towles,  in  1832,  his  widow  was 
appointed  administratrix  of  his  succession,  which  was  regu- 
larly accepted  on  behalf  of  his  minor  children,  with  the 
benefit  of  inventory.  The  administratrix  finding  the  succes- 
sion insolvent,  petitioned  the  judge  of  probates  of  the  parish 
of  St.  Mary,  to  call  a  meeting  of  creditors,  to  fix  the  terms 
and  conditions  on  which  the  property  belonging  to  the  suc- 
cession, was  to  be  sold.  The  creditors  assembled  and  fixed 
the  terms  and  conditions  of  sale,  without  expressly  ordering 
that  the  property  should  not  be  sold^  unless  it  brought  its 
appraised  value. 

A  few  days  after,  a  family  meeting  was  called  on  behalf  of 
the  minors,  and  advised  and  authorised  the  sale  on  the  same 
terms  and  conditions,  which  had  been  fixed  by  the  creditors. 
The  proceedings  of  the  family  meeting,  and  that  of  the 
creditors,  were  duly  homologated.  The  sale  proceeded.  The 
first  plantation  was  appraised  to  seventeen  thousand  dollars. 
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Oarlmid,  for  the  plaintiffs.  Wwrxur  Dm. 

1.  The  testimony  of  Mr.  Brownson  is  inadmissible,  as  he  ^Sgptowter,  i884. 
was,  at  the  time  of  giving  it,  the  curator  of  Brown's  estate ;  mmvn  n  a& 
also,  because  it  goes  to  prove  a  parole  agreement  to  rescind  a         ^' 
sale  of  slaves.     The  testimony  of  Moore  is  also  inadmissible, 
being  liable  to  the  last  objection  to  Brownson's  evidence.  The 
same  objection  applies  to  all  that  portion  of  Mr.  Simon's  testi- 
mony, relative  to  the  rescission  of  the  sale.    S  Martin,  486. 
4  Martin,  JV*.  S.  212. 

S.  All  the  light,  title  or  interest,  which  John  Andnis  had 
in  or  to  the  claim  against  Brown's  estate,  or  against  the 
defendant  as  the  surety  of  Brown,  is  now  vested  in  the  plain- 
tiffi,  by  virtue  of  the  sheriff's  sale,  made  under  the  execution 
issuing  out  of  the  Probate  Court  of  St  Landry,  in  the  suit  of 
the  present  plaintifis,  against  John  Andrus.  And  unless  the 
defendant  can  show  he  is  discharged,  the  plaintiffs  must 
recover. 

S.  The  first  objection  cannot  be  sustained.  The  execution 
under  which  plaintiflb  purchased,  was  against  John  Andrus. 
He  resided  in  St.  Landry,  and  the  evidence  of  the  debt  was 
of  record  in  the  o£Bce  of  the  judge  of  that  parish.  It  would 
not  have  been  legal  to  have  sent  the  execution  to  the  parish 
of  St.  Martin,  where  Brown's  succession  was  opened.  Code 
of  Practice,  art.  642. 

4.  The  sale  is  not  void  in  consequence  of  the  service  of  the 
notice  of  seizure.  In  the  first  place  it  was  not  necessary  to 
have  given  any  notice  of  the  seizure,  to  Brown's  curator,  or 
to  Chretien,  but  if  it  was,  it  has  been  done  legally.  A  notice 
was  served  on  Chretien,  by  the  sheriff  of  St  Landry,  and  one 
on  Brownson,  as  Brown's  curator,  by  the  sheriff  of  St.  Martin, 
and  defendant  is  now  estopped  from  saying  Brownson  was 
not  the  curator,  as  he  has  given  in  evidence  two  documents, 
in  which  the  character  of  curator  is  taken,  both  of  which 
bear  date  subsequent  to  the  seizure. 

5.  No  agreement  to  rescind  a  contract  of  sale  of  slaves 
can  be  proven  by  parole  evidence,  though  accompanied  by 
possession.  But  if  any  such  contract  ever  was  made,  which 
is  not  admitted,  it  appears  from  the  evidence,  it  was  the  inten- 
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Wnrnv  DuT.  tion  of  the  parties  to  reduce  it  to  writings  which  was  never 

September^  19$^  j^,^^  .  therefore,  either  party  had  a  jright  to  retract,  and  John 

AinmuiRAA.  Andrus  did  retract,  as  is  conclusively  estabUshed.     1  Martm, 

'^  JV*.  S.  420,  and  the  mUharitiet  thtre  cited.    3  Martin,  486,  and 

4  Martin,  A*.  S.  212. 

6.  There  is  no  evidence  of  any  fraud  practised  by  John 
Andrus  or  Lesassier,  on  Brownson,  as  Brown's  curator.  But 
if  there  was,  it  would  not  avail  the  defendant  any  thing.  He 
alleges  the  effect  of  the  fraud,  was  to  prevent  Brown's  cura- 
tor from  pleading  the  redhibitory  defects  of  the  slaves  in  the 
suit  Lesassier  instituted  against  him.  Suppose  for  a  moment 
it  was  so,  in  what  way  can  it  benefit  the  defendant  1  No 
fraud  has  been  practised  on  him,  and  he,  as  Brown's  surety, 
has  a  right  to  set  up  all  the  exceptions  and  defences  that 
Brown  or  his  curator  might  have  pleaded,  yet  he  has  not  in 

ills  answer  said  one  word  about  the  redhibitiny  defects  of  the 
slaves.  Is  not  the  conclusion  therefore  irresistible,  that  no 
such  defects  existed,  and  that  all  the  allegations  about  fraud, 
were  thrown  into  the  answer,  for  the  purpose  of  getting  parole 
evidence  admitted  of  an  agreement  to  rescind  the  sale  1 

7.  The  judgment  of  Lesassier  against  Brown's  curator,  was 
not  rendered  by  consent.  The  record  of  that  suit  shows 
directly  the  reverse.  An  answer  is  filed,  denying  all  the  alle- 
gations in  the  petition,  and  the  judgment  states,  that  it  was 
rendered  upon  full  proof  of  the  allegations  contained  in  the 
petition,  and  after  hearing  the  parties. 

8.  The  instrument  by  which  this  claim  was  transferred,  by 
Andrus  to  Lesassier,  is  not  an  act  of  iranrfer,  but  a  procuration. 
If  it  be  a  transfer,  it  is  only  for  the  portion  that  was  due  to 
Lesassier  by  Andrus,  viz :  the  sum  of  one  thousand  two  hun- 
dred and  fifty  dollcuB.  Lesassier  was  in  £Eu:t  nothing  more  than 
the  mandatory  of  Andrus,  to  collect  this  debt  and  pay  over 
the  balance,  after  deducting  what  was  due  to  him  by  the 
latter. 

9.  The  mandatory  or  mere  attorney  in  fact,  has  no  authori- 
ty to  release  a  debt,  or  make  a  donation  of  a  claim  or  debt 
of  his  principal  without  consideration,  consequently  the 
releases  and  acquittances  of  Lesassier,  executed  to  the  defend- 
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ant  and  the  curator  of  Brown,  are  null  and  void.    PothUry  Wnrnsir  Dm. 
Cmdrat du Mandate  wl  6,  p.  87,  §2.     lb. p.  lOS,  ch.  2,  JVo.  53.  September,  im. 

10.  The  act  under  which  Lesassder  transacted  this  business,   audhcb  st  au 
has  all  the  forms  and  requisites  of  a  procuration.    La*  Code^     GnunxM. 
2955,  2966. 

11.  The  attorney  in  fact  or  mandatory,  has  the  right  to 
retain,  out  of  the  sum  in  his  hands,  all  sums  necessary  to 
cover  his  costs  and  expenses,  and  even  to  ofiset  a  debt  owing 
to  him  by  his  principal.  This  was  precisely  the  case  of 
Lesassier  and  Andnis.     La.  Code^  2992. 

12.  But  even  if  this  be  a  transfer  of  the  debt  from  Andrus 
to  Lesassier,  it  is  only  in  trust  for  the  portion  over  the  sum  due 
to  Lesassier,  and  the  trustee  cannot  release  the  debtor  without 
full  consideration.  In  any  view  we  take  of  the  case,  the 
plaintiffs  must  recover  at  least  the  surplus  of  this  claim, 
beyond  the  amount  of  Lesassier's  debt  on  Andrus. 

Simtm  and  Brownson,  for  the  defendant 

1.  The  sale  of  this  debt  was  illegal.  The  principal  debt 
existed  against  Brown's  estate,  in  the  parish  of  St.  Martin, 
but  the  execution  issued,  and  the  sale  took  place  in  the  parish 
of  St  Landry.     Code  of  Practice^  art.  642. 

2.  The  seizure  and  sale  are  void,  because  Brown's  estate 
was  not  represented.  The  curator  wasyiitic^  offido^  and  had 
never  been  re-appointed. 

S.  The  act  of  transfer  from  Andrus  to  Lesassier,  was  suffi- 
cient to  invest  the  latter  with  the  complete  ownership  of  this 
debt;  and  authorised  him  to  dispose  of  it  as  he  thought 
proper.    PotUer,  VenUy  JVo.  560, 558,  574-5-6-7. 

4.  Being  the  legal  owner  of  this  debt,  Lesassier  had  the 
right  to  give  a  release  of  it.  He  has  done  so  to  the  defend- 
ant Chretien,  who  is  the  surety,  and  now  completely 
discharged  from  his  suretyship. 

5.  The  object  of  this  transfer  was  for  the  particular  purpose 
of  giving  effect  to  a  previous  verbal  agreement,  relative  to 
the  cancelling  of  the  sale  of  certain  .slaves  to  Brown,  which 
had  been  taken  back.  Lesassier  effected  this  object  by 
obtaining  a  judgment  against  Brown's  succession,  by  consent. 


8M  CA8E8  IN  THE  SUPREME  COURT 

Wwnnir  Dm.  and  having  the  ttama  bM  under  it  to  perfect  the  title  to  theai, 
aepimmbtr,\9SL  by  diTesting  Bfown's  estate  of  it  Leeaarier  pirebased  the 
AjmrnvtsTAL  alaves,  in  this  way,  for  the  whole  debt.  In  doing  tSna,  he 
acted  in  accordance  with  his  mandate  from  AndroB.  This 
numdaU  was  of  the  fullest  extent,  and  contained  the  most 
ample  powers.     PaUiier  Mmdat,  JVb.  144-^5-4,  Ac. 

BmBard  /.,  delivered  the  opnion  of  the  couiC 

The  plaintifls  sue  as  owners,  by  purchase  at  sheriff^e  Bale, 
of  a  debt,  alleged  to  be  due  by  the  estate  of  Stephen  Brown, 
and  the  defendant,  his  surety.  They  show  that  Brown 
purchased,  at  the  public  sale  of  the  estate  of  their  mother,  in 
community  with  their  father,  a  certain  lot  of  slaves,  and  thai 
Chretien  became  his  surety  for  the  payment  of  the  price; 
that  having  obtained  a  judgment  against  their  fathcar,  as 
tutor,  they  levied  their  execution  on  that  debt,  and  it  was 
adjudicated  to  them. 

Tbe  defendant  pleads,  among  other  exceptions,  not  now 
necessary  to  notice,  that  at  the  time  of  the  seizure  of  the 
debt  by  the  plaintiffi,  it  was  not  the  property  of  John 
Andrus,   their   debtor,  but  bad  been  assigned  and  trans- 
ferred to  Luke  Lesassier,  who  had  given,  both  to  the  defend* 
ant  and  the  estate  of  Stephen  Brown,  a  full  dncharge,  to  the 
knowledge  of  the  plaintiffs  themselves ;  that  Booa  after  the 
sale  of  the  slaves  to  Brown,  and  previously  to  the  assign- 
ment of  the  debt  to  Lesasrier,  John  Andrus  had  taken  back 
the  slaves^  under  a  verbal  agreement  to  cancel  the  sale,  on 
account  of  certain  redhibitory  defects ;  and  that  he  retained 
possession  of  them,  until  they  were  sold  by  the  sheriff  of  St. 
Landry,  to  satisfy  a  judgment,  recovered  by  Lesassier  in  his 
own  name,  as  assignee,  against  the  vacant  estate  of  Brown ; 
that  the  judgment  so  recovered,  was  rendered  by  consent, 
upon  a  written  agreement  of  Lesassier,  with  the  curator  of 
the  estate,  that  the  same  should  be  used,  for  the  sole  purpose 
of  divesting  the  estate  of  the  legal  title  in  the  daves,  in  pur- 
suance of  the  verbal  agreement,  although  the  estate  bad  a 
good  defence  to  the  action ;  and  that  the  daves  were  sold 
iMid  bought  in  by  Lesassier,  in  satisfection  of  the  judgment. 
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thereby  earrybg  into  efiect  the  original  agreement,  all  which  WwnBv  ihwr. 

was  done  with  the  knowledge  and  consent  of  John  Andrus.  Sepuntber,  tssi. 

The  respondent  further  alleges,  that  all  these  proceedings  ^mbmv^ 

were  carried  on,  without  any  notice  to  him,  as  surety  of 

Brown,  and  that  thereby  it  is  no  longer  in  the  power  of  John 

Andrus^  to  subrogate  hm  in  his  rights  and  actions  against 

Brown,    He  further  alleges,  that  afterwards  in  182T,  hdr 

gassier,  in  pursuance  of  the  same  agreement,  gave  him  a  full 

and  complete  discharge.    He  further  says,  that  an  attempt, 

now  to  make  him  liable  for  this  debt,  is  owing  to  the  fraudu*-  * 

Unt  CKKiduet  of  Lesasaier  and  John  Andrus ;  that  Brown, 

and  afterwards  John  Brownson,  Esq.,  the  curator  of  his 

estate,  acted  in  good  faith,  and  that  all  the  transactions 

took  place,  in  consequence  of  the  fraudulent  representations 

of  Andrus  and  Lesassier,  while  fraud  was  used  to  deprive 

the  estate  of  Brown  of  the  legal  right,  to  have  the  sale 

cancelled,  to  obtain  a  fraudulent  title  to  the  slaves,  and 

o(  compelling  the  purchaser  afterwards  to  pay  the  price.   He 

further  alleges,  that  the  plaintifis,  when  they  purchased  the 

claim,  had  due  notice  of  all  the  equitable  defences  in  his 

favor. 

It  may  be  assumed  as  undeniable,  that  the  i^aintiffii  have  The  pokIum.  n 
no  greater  rights  than  John  Andrus,  and  that  whatever  SSmat  il^rli 
defence  would  avail  the  defendant  against  him,  is  equally  saie^  itaDd  lo 
valid,  against  those  who  stand  in  his  rights.  We  will,  uoiito^e^»I 
therefore,  consider  the  defence,  as  if  John  Andrus  was  S'^tbe^SeStor 
himself  the  plaintiff  in  this  action.  of  ^e    lauer 

The  first  question  which  presents  itself,  is  the  validity  of  ibre  the  «i«  ^ 
the  final  discharge,  given  by  Lesassier  to  the  defendant,  &„  J^*^S^ 
and  that  depends  on  the  question,  whether  by  the  assign*  a7»i  the  onniH 

_  »     ,  1.11  1  1      1         •*  debtor  ainiiiut 

ment  from  Andrus  to  hun,  the  latter  was  the  absolute  his  croditor  u 
owner  of  the  debt.  The  assignment  recites  the  purchase  mi^  his  to^ 
of  the  fliaves  by  Brown,  and  the  suretyship  of  Chretien,  ^«*  »  pw*- 
as  well  as  the  terms  and  conditions  of  the  sale.  It  then 
goes  on  to  say,  that  John  Andrus,  being  indebted  to  L. 
Lesassier,  ia  the  sum  of  twelve  hundred  and  fifty  doUan^ 
with  interest^  at  the  rata  of  ten  per  cent.,  from  that  date, 
^  now  I,  the  eaid  John  Andrus,  do  assign,  transfer  and  set 
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WxfTxur  DiST. 
September,  ISdi. 

▲1IIIKD8  XT  AL, 

GHmniur.    .  AHDBITS  ST  AJL.  VS.  OHBBTISir. 

AYPBAL  FEOM   THK   COUftT   OP  TBI    FIFTH  JUDICIAL  DISTRICT,    THB    JUDOB 

TUK&BOF   FABIIDINO. 

The  purchasers  of  a  debt  or  claim  at  sheriff's  sale,  stand  in  the  same  rela* 
tion  to  the  person  who  owes  it,  as  the  creditor  of  the  latter  would,  or  did 
before  the  sale ;  and  whatever  defence  would  avail  the  original  debtor 
against  his  creditor,  is  equally  valid  against  his  vendees  or  purchasers. 

Where  a  person  assigns  and  transfers  a  surety  debt  for  a  consideration 
expressed  therein,  subrogating  his  assignee  to  all  his  rights,  and  author!* 
sing  him  to  recover  the  debt  by  all  legal  means  :  Held,  that  a  discharge 
given  by  the  assignee  to  the  original  debtor,  in  pursuance  of  the  assign- 
ment, was  valid  against  the  assignor  and  his  vendees,  even  when  the 
debt  was  not  novated  by  the  assignment,  and  never  paid  to  the  assignee. 

Parole  evidence  is  inadmiisible  to  prove  a  verbal  agreement  to  cancel  a  sale 
of  slaves,  or  to  establish  or  destroy  title  to  slaves. 

Parole  evidence  is  admuHble  to  prove  collateral  facts,  such  as  that  the  seller 
took  back  certain  slaves  from  the  purchaser,  and  had  them  in  possession 
with  the  consent  of  the  latter,  in  consequence  of  fedhibitoiy  defects,  and 
to  avoid  litigation. 

This  case  has  been  once  before  in  this  court.  It  was  deci- 
ded against  the  plaintiffs  on  the  ground  that  they  had 
purchased  a  debt  due  by  a  surety  which  could  not  be  legally 
sold.     See  the  facts  of  the  case  reported  in  Sd  La.  Reports^  48. 

On  the  return  of  the  case,  the  debt  was  re«sold  and  the 
suit  commenced  de  novo.  The  debt  was  sold  and  purchased 
by  the  plaintiffs  under  the  following  description,  as  advertised 
by  the  sheriff.  "All  the  right,  title,  interest  and  demand 
which  John  Andrus  (the  defendant  in  said  suit)  has,  in  and 
to  a  certain  debt,  contracted  by  Stephen  Brown,  as  principal, 
and  Hypolite  Chretien  as  his  security,  with,  and  to  said  John 
Andrus,  and  the  heirs  of  Charlotte  Hanchette,  his  deceased 
wife  at  the  sale  of  the  estate,  in  community  between  the 
aforesaid  Andrus  and  the  said  heirs,  &c.,  at  which  sale, 
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interest,  thoee  releases  recite,  and  are  based  on  such  coti*  WumvDitr. 
siderations  and  accompanied  by  such  facts,  as  to  conchide  ^^fi^^"*^^>  >>^* 
John  Audrus  himself  1  Anmvt  wr  al. 

We  cannot  better  illustrate  our  views  of  this  part  of  the  ttatmrnt, 
case,  than  by  supposing,  that  John  Andrus  had  sued  Lesas* 
sier,  to  recover  the  balance  of  the  debt,  over  and  above 
the  twelve  hundred  and  fifty  dollars,  and  we  were  called  on 
to  consider,  how  far  the  latter  could  justif]^  himself  in  relation 
to  his  principal,  for  having  executed  those  releases.  Might 
he  not  say  to  his  adversary,  if  you  consider  me,  in  relation  to 
that  matter,  merely  as  your  agent,  under  what  circumstan* 
ces  was  that  agency  created  1  At  the  time  you  authorised  me 
to  prosecute  for  that  claim,  were  you  not  in  possession  of  the 
slaves,  under  an  agreement,  verbal  if  you  will,  but  still  an 
agreement  binding  on  you,  that  the  sale  should  be  rescinded  1 
Did  you  not  take  back  the  slaves,  with  a  knowledge  that 
they  were  umaund^  and  that  Brown  had  a  valid  defence  7  Can 
it  be  supposed,  that  you  intended  to  prosecute  for  the  whole 
amount  of  the  claim,  which  you  admitted  would  be  unjust  1 
Did  you  not  refer  Mr.  Chretien  to  me,  as  charged  with  the 
whole  business,  asserting  at  the  same  time,  that  he  was 
released)  You  either  intended  to  deceive  me,  and  cannot 
now  profit  by  your  own  wrong,  or  to  make  me  the  instrument^ 
by  which  Brown  and  Chretien  should  be  defrauded,  by  dis« 
arming  them  of  a  just  defence,  and  then  holding  them  to 
their  fiill  responsibiUty,  notwithstanding  both  your  acts  and 
minel 

It  is  not  necessary  for  us  to  say,  how  £Bir  such  a  defence 
Would  avail  Lesassier  in  the  case  supposed,  sustained  by  the 
evidence  in  this  record.  But  we  are  to  inquire  how  far  a 
similar  defence,  now  set  up  by  Chretien,  under  the  same 
evidence,  ought  to  avail  him.  Two  instruments  are  pro- 
duced by  him,  signed  by  Lesassier  as  luwignee.  By  the 
first,  between  him  and  the  curator  of  Brown's  estate,  it  i» 
recited,  that  suit  had  been  brought  by  him,  for  the  purpose  of 
obtaining  a  judgment,  which  would  authorise  him  to  seize 
and  sell  the  slaves  in  question,  the  sale  having  been  pre- 
viously cancelled,  by  verbal  agreement  between  Brown  and 
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^*^*P'*''  Andrus,  and  he  engages  that  the  judgment  shall  never  be 
f^^^^saaat  us^  for  any  other  purpose.  In  consequence  of  the  agree- 
^nmimnAu  meDt,  the  curator  forbore  to  set  up  the  legal  defence,  put 
in  one  merely  nominal,  and  suflered  judgment  to  go.  In 
pursuance  of  that  judgment,  the  slaves  then  in  poooeooi<Mi  of 
John  Andrus,  in  the  parish  of  St.  Landry,  were  sold  by  the 
dieriff,  and  purchased  by  Lesassier. 

The  second  is  ayelease,  executed  by  Lesassier  as  assignee, 
in  favor  of  the  defendant  Chretien,  in  which  he  declares^ 
that  having  obtained  the  judgment  above  mentioned,  merely 
to  obtain  a  title,  by  which  the  slaves  could  be  sold,  he  gives 
Chretien  as  full  and  complete  a  discharge,  as  if  the  debt  had 
been  paid. 

Were  these  releases  purely  gratuitous,  or  were  they 
founded  on  considerations,  which  make  them  conclusive 
upon  John  Andrus  1  The  defendant  as  surety  of  Brown, 
having  a  right  to  plead  all  the  exceptions  of  which  the  prin- 
cipal might  avail  himself,  except  those  merely  personal,  the 
two  agreements  must  be  taken  and  considered  together,  in 
their  legal  effects.  It  results  from  both  of  them,  that  as  the 
obligation  of  Brown  to  pay,  was,  to  say  the  least  of  it, 
doubtful,  in  consequence  of  the  defects  of  the  slaves  Andrus 
had  taken  them  back  ;  that  in  consequence  of  the  death  of 
Brown,  in  the  mean  time,  it  became  impossible  to  cancel  the 
sale  by  agreement,  and  that  to  avoid  the  delay  and  trouble 
of  restoring  them  to  the  estate,  and  proceeding  directly  to 
have  the  sale  cancelled  judicially,  his  agent  or  assignee  had 
resorted  to  the  means  above  related,  as  a  species  of  ma* 
chinery,  by  which  Brown's  estate  should  be  divested  of  the 
title.  John  Andrus  profited  by  this  agreement,  to  a  certain 
extent ;  he  enjoyed  the  labor  of  the  slaves  without  interrup- 
tion, from  within  a  short  time  after  the  original  sale,  up  to 
the  sherifTs  sale,  under  the  judgment ;  he  avoided  perhaps  a 
tedious  litigation,  and  the  hazard  of  paying  the  costs  and 
expenses  of  an  expensive  law  suit,  if  Brown's  successicm  had 
insisted  on  its  legal  defences. 

But  it  is  said  this  defence  rests  mainly  on  parole  evidence, 
which  was  received,  subject  to  all  legal  exceptions,  and  that 
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it  was  dearly  inadmissible  to  prove  a  verbal  agreement,  WwrnnDnT. 
to  cancel  a  sale  of  slaves.    Undoubtedly  parole  evidence  September,  laai. 
is  inadmissible,  to  establish  or  destroy  title  to  slaves.    This  is  ahsrub  xtai. 
a  principle  too  well  settled  to  admit  a  doubt,  and  if  the  title  '^' 


to  the  slaves  in  question,  depended  on  this  evidence,  it  would  Parole  eTi- 
be  entirely  disregarded.  But  the  question  here,  is  not  whether  ^/^  ^4  p^ 
Brown's  estate  was  divested  of  title,  by  virtue  of  the  agree-  JJ^enTtocaDold^ 
ment,  or  whether  the  slaves  became  thereby  the  property  of  laieof  ftUves,  or 
Andrus.  We  think  the  parole  evidence  admissible  to  prove,  des^  tide  to 
as  collateral  facts,  that  Andrus  was  in  possession  of  the  slaves  ^^^"' 
at  least;  that  he  was  in  possession  with  the  consent  of  dcnccTTmMm- 
Brown :  that  he  had  examined  the  negroes,  and  was  con-  *'«  ^o  prove  coi- 

-    ,  ...  ,        I        ,     T        ,  1  Utend  facta,  wich 

vmced  they  were  defective ;  that  he  declared  to  the  attorney  k%  that  the  seller 
of  Chretien,  that  he  had  the  slaves,  and  that  he  considered  llbvea^fronTrtie 
Chretien  discharged,  and  referred  him  to  Lesassier,  as  charged  P^J^i*^***.  *"*^ 
with  the  whole  business ;  that  a  redhibitory  action,  as  stated  session  with  the 
by  Mr.  Brownson,  was  about  to  be  brought  by  Brown,  Stter"io^eona€^ 
soon  after  his  purchase ;  and  that  he  desisted  from  bringing  ^^^^  ^^drfects 
the  suit,  in  consequence  of  Andrus  taking  back  the  slaves,  and  to  amd 
after  inspecting  them  in  company  with  him  and  his  own  ^***'**'^ 
attorney,  who  were  convinced  of  the  fact,  that  the  defects 
did  exist. 

With  this  view  of  the  case,  one  of  two  conclusions  seems 
to  us  inevitable,  either  that  the  intention  of  John  Andrus 
and  Lesassier,  were  fair  and  honest,  and  that  the  steps  taken 
by  them,  either  separately  or  together,  were  intended  merely 
to  divest  the  estate  of  Brown,  of  the  legal  title  to  the  slaves, 
by  the  only  means  which  remained,  without  any  expectation 
of  claiming  the  debt ;  or  that  the  acts  of  both  were  calcula- 
ted, if  not  designed,  to  deprive  Brown,  and  consequently 
Chretien,  of  a  just  legal  defence.  More  than  fourteen  years 
have  elapsed  since  the  purchase,  and  seven  since  the  release 
given  by  Lesassier.  Soon  after  the  purchase,  the  slaves 
were  taken  back,  and  were  never  afterwards  in  possession  of 
Brown,  and  these  acts  were  accompanied  by  the  declaration, 
that  Chretien  was  discharged.  We  think  ourselves  bound  to 
adopt  that  hypothesis,  which  comports  with  the  good  faith 
and  honor  of  the  parties  concerned,  and  to  say,  that  the  acts 
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Wnnnr  Dnr.  done,  were  in  panoance  of  an  intencion  to  cancel  tlieeoBtnicty 

^^/p^n^y  ^9^  and  to  releate  the  defendant,  ratlier  than  thai  which  would 

AvoBvsvTAfc.   preaeni  them,  in  relation  to  him,  aa  concurring  in  a  aeriee 

oKmiMw,     ^  *^^  prodoctive  of  the  moat  groai  injuatice.    Believing, 

tberefera,  that  John  Andrua  himself  woold  not  be  entitled 

to  recover,  the  present  plaintiflli  can  have  no  better  right 

It  it,  therefore,  ordered,  adfudged  and  decreed,  that  the 
judgment  of  the  Diatrict  Court  be  affirmed,  with  coeta. 
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COMPTON    ET  AXS.   tlS.   PBAHCE. 
Arvmk-L  FB<Mi  Tin  ooorr  of  thb  stxra  tvoieiAL  oistrmt,  tbb  tvwim 

or  TBI  WMVKKTB  PEBMDfVO. 

A  p&rtj  who  propooiuk  mtorrogajtories  to  bo  answered  in  /open  cowi^  tot  Wbstruh  Dist. 

neglects  lo  havD  a  day  fixed  on  wiuch  tbo  advone  partj  is  to  answer,    Ocfob^%  183*. 

waives  his  right  to  hare  them  taken |iro  eonfvio  if  tjiej  h*  notanswored.  gokptoit  etals. 
Either  party  has  the  right  of  having  his  interrogatories  answered  in  open        nAEcs. 

ooort,  And  in  iiis  prepence.    Ni)  order  »T  oovrt  i«  n^cesiarj*  m  it  i^  a 

right  the  law  gives. 

The  Code  of  Praotipe  vequhres  Uie«aiwer  io  im  mwia  wban  both  parties 
a»  in^oort;  «d4  asftbt  aoF^wr  is  for  Iha  C>eneit  of  thoiMLrty  pipvoUfig 
j|,heshaold  U^the  means  m^uirod  i>y  law^aad  haF«  the  di^  fixed. 

The  plalntif&  instituted  suit  on  several  promissory  notes, 
executed  by  the  defendant,  amounting  to  the  sum  of  two 
thousand  three  hundred  and  sixteen  dollars  fifty  nine  cents, 
with  interest  thereon,  at  ten  per  cent,  per  annum,  from  the 
several  periods  when  said  notes  became  due,  until  paid. 


A 
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Wnrms  Disr.      The  defendant  avers  that  the  notes  sued  on,  were  given  as 
October,  1834.   ^^^  ^  |jj^  p^j^^  ^f  (jj^.  hundred  arpents  of  land;  and  that 

coMFTovKTAu.  tho  quantity  of  land  sold  is  ascertained  to  be  less,  by  nearly 
nTscs.  ^^0  hundred  arpents,  than  that  purchased.  He  further  states^ 
that  he  has  already  paid  more  than  the  pro  raia  portion  of 
what  land  remains,  the  difference  of  which  he  is  entitled  to 
demand  in  reconvention.  He  prays  for  an  order  of  survey, 
to  ascertain  the  precise  quantity  of  land  he  has  received,  and 
for  a  diminution  of  price  in  proportion  to  the  deficiency  in 
quantity. 

The  defendant  annexed  several  interrogatories  to  his  an- 
swer, to  show  the  notes  sued  on  were  given  for  part  of  the 
price  of  four  hundred  arpents  of  land,  and  to  prove  several 
payments.  He  required  the  plaintifis  to  be  ruled,  to  answer 
the  interrogatories  in  open  courty  and  on  oaUu  He  annexed  his 
affidavit  that  the  answers  of  the  plaintiflb,  to  his  interrogato- 
ries were  material. 

''Upon  which  the  court  ordered,  that  the  foregoing  interro- 
gatories should  be  answered.** 

The  deed  of  sale  to  the  defendant,  expressed  the  price  and 
consideration  of  the  land  alleged  to  have  been  purchased,  to 
be  five  thousand  dollars,  which  sum  is  acknowledged  to  have 
been  paid  in  hand  at  the  time  of  the  contract. 

No  day  being  fixed  to  answer  the  interrogatories,  the  {Aain- 
tiffii  did  not  answer  them.  The  district  judge  rendered 
judgment  for  the  plaintifis  for  the  sum  claimed,  with  interest 
and  costs.   The  defendant  appealed. 

1.  Wum^toT  the  plaintiflb,  contended,  that  the  defendant 
had  propounded  certain  interrogatories  to  be  answered  by  the 
plaintif&,  and  obtained  an  order,  but  fixed  no  day  on  which  to 
have  them  answered.  They  must  now  be  considered  as  a 
nullity  and  cannot  be  taken  as  confessed.  His  right  to  have 
them  answered  is  waived  by  this  omission.  Code  of  Practice^ 
351,  2  La.  ReportSy  72. 

2.  The  act  of  sale  to  the  defendant  of  the  land  in  question, 
shows  it  was  made  for  cash.  It  contradicts  the  defence  set 
up,  that  it  was  made  on  a  credit  and  must  prevail. 
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Bcyte  Jjr  Barry ^  for  the  defendant;  showed  that  the  plain-  Wxstxbh  Din*, 
tifia  sold  to  the  defendant,  four  hundred  arpents  of  land,  for    Octo^,  isa*. 
which  the  latter  bound  himself  to  pay  a  full  price  and  consid-  wHmwrrljZ 
eration ;  but  has  since  ascertained  that  near  half  the  quantity       psjjicb. 
purchased,  is  covered  by  an  adverse  claim,  which  entitles  him 
to  a  large  deduction  from  the  price  agreed  on. 

2.  The  court  ordered  the  interrogatories  to  be  answered; 
and  the  plaintiffs  were  bound  to  have  the  day  fixed,  on  which 
they  should  make  their  answer  in  open  court,  in  obedience  to 
the  order. 

S.  The  plaintiffs  having  failed  to  answer  the  interrogatories 
as  required,  they  must  be  taken  as  confessed  by  them.  ^ 

Martin^  J*.,  delivered  the  opinion  of  the  court. 

A  single  question  is  presented  to  the  court  in  this  case,  viz:  a  ptfty  who 
whether  a  party  who  propounds  interrogatories,  and  requires  SJSl^«f  t?1be 
them  to  be  answered  m  open  courts  but  neglects  to  apply  to  «n«weredm  t^ten 
the  judge  to  have  a  day  named  on  which  they  are  to  be  an-  elects  to  haye  a 
swered,  waives  his  right  to  have  them  taken  -pro  confesso,  ^^^^i^  ^^  Jd- 
if  they  be  not  answered.  ^«"«  P*^  ".■  to 

-,,,.  ii.ii«.**i  -  answer,    vutcs 

This  question  was  solved  in  the  affirmative,  m  the  case  of  his  right  to  haye 


Stewart  vs.  Cor&i,  2  La.  Reports,  72.  S^J^^f'ti(^ 

The  only  difference  which  exists  between  that  case,  and  ^"°*"'^*^* 
'  the  present  is,  that  the  prayer  in  the  first  for  the  interrogatories 
to  be  answered  in  open  court,  was  not  acted  upon  by  the 
court,  while  in  the  case  before  us,  the  court  ordered  the 
interrogatories  to  be  answered. 

It  appears  to  the  court,  that  the  difference  does  not  autho-  Either  mhj 
rise  a  distinction.  Either  party  has  the  right  of  having  his  ^^*iJ*^^ 
interrogatories  answered  in  open  court,  and  in  his  presence,  if  rogatories  ana- 
he  requires  it  No  order  of  court  is  required  to  entitle  him  Zmn,  and  in^ 
to  a  right  which  the  law  gives  him  absolutely.  The  obliga-  JJ^^^f  ^^ 
tion  of  the  party  to  whom  the  interrogatories  are  propounded  »  neoessanr,  as 

*u  •  -*    •         .•  J  u     .i_  J        itisa  right  the 

to  answer  them  m  open  court,  is  not  mcreased  by  the  order,  uw  giyesl 
It  is,  therefore,  dear,  that  a  useless  order  cannot  distinguish 
the  case  in  which  it  is  made,  from  one  in  which  it  is  not  made. 
The  counsel  of  the  appellant  have,  however,  requested  us 
to  reconsider  the  decision  in  the  case  cited,  as  it  stands  alone 
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wwnity  Dm.  A0  a  loliiary  one.    He  has  urged  upon  the  court,  that  the 
^^'^^^^^  "^    Code  of  PraetkSf  ati.  861,  requires,  indeed  that  the  interroga- 
oojtfio:f  rr  aia  t<Mriee  whicb  are  required  to  be  answered  in  open  court,  should 
r^^       be  answered  on  the  iag  appokiud  to  that  effect  by  thejudge,  but 
it  does  not  make  it  the  duty  of  the  party  interrogating  to 
provoke  the  appointment  of  the  day.    He  has  insisted  that 
it  is  the  duty  of  the  party  who  is  required  to  answer,  tp  pro- 
voke such  an  appointment,  which  he  considers  is  made  for 
the  convenience  of  the  party  called  on  to  answer. 
The    Code      As  the  Code  requires  that  the  answers  shall  be  made  at  a 
quires  ^S^  ima^  ti^^^  wheu  botk  parties  are  present  in  court,  it  appears  to  this 
^?'^v^u'°***®  court,  that  the  convenience  of  neither  is  to  be  consulted 

when  both  par-  ^ 

ties  are  in  court,  exclusivcly.  The  answcr  is  for  the  benefit  of  the  party 
wer  Tb  for  ^  interrogating,  otherwise  he  would  not  require  it.  If  it  be  for 
ty  "^^wUngui  *"^  benefit,  and  he  has  an  interest  to  obtam  it,  it  is  but  fiur  he 
he  should  take  should  take  the  means  required  by  law  to  obtain  it. 
quired  by  law,  This  court  ou  a  reconsidcration  of  the  case  of  Stewart  vs. 
^dhaye  the  daj  Corlin,  secs  uo  rcasou  to  be  dissatisfied  with  the  decision  then 

made,  and  we  do  not  think  the  District  Court  erred,  in 

deciding  in  conformity  with  it 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  afllrmed,  with  costs. 
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WlflTSBirDlBT. 

October  t  tSSi. 


WAX8H  V8.   WEJJL8. 

AFnAI.  FEOX  TBB  OOUJIT  OV  TBI  BUTB  JUDICIAL  DISTEIOT,    THB    JUDQB 

Oy  TBK  IIVSlfTB   rBSSIDINO. 

The  holder  of  a  prominory  iiote>  payable  to  order,  and  endoreed  in  blank 
by  the  payee,  ie  entitled  to  recover  on  it ;  it  being  in  the  nature  of  a  note 
payable  to  bearer. 

A  claim  on  a  commercial  firm,  cannot  be  pleaded  in  compensation,  or  set 
off  to  a  dedoand  by  one  of  the  partners,  against  the  defendant. 

This  action  is  instituted  on  tiie  following  promissory  note^ 
signed  by  the  defendant : 

«  Alexandria,  April  2d,  1826.'* 

<^  On  the  first  day  of  January  next^  I  promise  to  pay,  to 
the  order  of  James  Armor,  eight  hundred  and  twelve  dollars, 
value  received,  payable  at  the  Bank  of  Orleans." 

**  Montford  Wells,'* 
Endaned.    **  James  Armor,** 

**pirpro  Samuel  P.  Morgan.** 
"John  Walsh.** 

The  note  was  duly  protested  for  non-payment. 

The  reciMrd  shows,  that  in  March,  1830,  Samuel  P.  Morgan 

brought  suit  on  this  note,  against  the  present  defendant.   The 

latter  excepted  to  the  action,  alleging  that  Morgan  was  dead 

at  the  inception  of  the  suit.     In  April  term,  1830,  the  suit 

was  dismissed,  it  appearing  the  plaintiff  was  dead. 

At  the  April  term,  1831,  the  present  suit  was  instituted, 

in  the  name  of  the  present  plaintiff,  who  appears  to  have 

endorsed  the  note,  in  the  name  of  S.  P.  Morgan,  as  his 

attorney  in  fact.     He  alleges  in  the  petition,  that  scud  noU 

was  endorsed  to  him  by  the  said  Jirmort  previous  to  the  maiuriig 

thereof;  he  prays  judgment  for  the  amount  of  the  note,  with 

legal  interest  and  costs. 
^  43 
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WwfBM  Dam  The  defendant  denies,  that  the  {daintiff  is  the  owner  of  the 
,^^^i^.  note  sued  on,  but  that  it  belongs  to  the  late  finn  of  8.  P. 

Morgan  ft  Co.»  and  prays  to  be  dismissed.  He  further 
charges,  that  the  firm  of  &  P.  Morgan  &  Co.,  to  whom  the 
note  belongs,  owes  him  one  thousand  four  hundred  and  thirty 
dollars,  for  a  note  of  Robert  Martin  and  James  Bowie,  dated 
1 7th  January,  18S6,  payable  one  year  alter  date,  which  the 
said  firm,  then  holding  his  note,  received  to  collect  and 
account  for  to  him,  but  which  they  have  failed  to  do,  so  that 
they  have  become  liable  to  him  for  the  amount  thereof.  He 
prays  that  the  demand  be  rejected,  and  that  the  plaintiff  be 
ruled  to  answer  an  oathf  whether  the  firm  of  B.  P.  Morgan  A 
Ca,  was  not  composed  of  S.  P.  Morgan  and  John  WaMiy 
the  present  pleintiff  1  He  alleges,  that  the  pbintiff  w^  a 
member  of  said  firm,  and  bound  m  fstJilK  ^  (hc^qmit  fv  wd 
note  to  bim. 

At  the  April  term,  1832,  the  court  ordered  the  intenogatoiy 
set  up  in  the  answer,  to  be  answered.  At  the  spring  term,  in 
18SS,  no  ftirther  steps  having  been  taken  in  this  cause, 
judgment  was  rendered  Ih  favor  of  the  plalntifi^  for  the 
amount  of  the  note  sued  on,  with  interest  and  costs. 

The  receipt  of  S.  P.  JUargtm  4*  Co.,  dated  Mareh  ITth, 
1828,  for  Martin  &  Bowie's  note  of  one  thousand  four 
hundred  and  thirty  dollars,  was  oflfored  in  evidence  by  the 
defendant,  in  which  they  say,  **whm  coUeetedy  we  promife 
to  accowU  for,  to  Mr.  MaiUford  WOb."^  The  plaintiff's 
eewisel  objected  to  the  admisMon  of  this  paper,  in  evidence, 
but  it  was  received  by  the  oourt,  and  a  bill  <rf  exceptions  taken 
le  its  admission.  The  plaintiff  had  judgment  for  the  amount 
claimed,  rejecting  the  demand  set  up  in  the  defenoe.  The 
defendant  appealed. 

Ihomm.  for  the  plaiotijE 

1.  This  suit  is  brought  on  a  promissory  note,  payable  to 
order,  and  endorsed  in  blank.  Suit  was  first  instituted  by  Sfc 
P.  Morgan,  a  member  of  the  firm  of  Morgan  &  Co.,  to  whom 
it  was  transferred  by  the  endorsement.  Morgan  died^  and 
the  suit  was  dismissed.  The  present  holder  now  seeks  to 
recover  on  it. 
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S.  The  prese&i  pkintiff  is  entitled  to  reooirer,  as  the  legal  WMcnur  Dm. 
and  ban&fide  holder  of  the  note,  which  being  negotiable  and   ^^'^•^'''^ 
endocaed  in  blank,  paased  into  hit  hands  by  deUrerj.  waim 

Boyee^eonira. 

U  The  plaintiff  cannot  maintain  his  action  on  this  note» 
when  the  eridence  dbows  it  is  the  property  of  Morgan  &  Co. 
Morgan,  it  is  showxi,  died  before  the  transfer,  and  no  legal 
transfer  has  been  made  of  it  since. 

S.  Walsh,  the  present  plaintiff,  should  have  sued  as 
sdrnving  partner  of  Morgan  k,  Co.,  and  not  in  his  indi-* 
vidual  right  Not  being  the  owner  of  the  note,  he  cannot 
recover. 

3.  The  note  of  Miirtin  &  Bowie,  which  WeUs  gave  to 
Morgan  ti  Co.,  and  now  set  op  in  compensation  and  recon- 
vention, must  be  accounted  for,  and  allowed  as  an  oAet  to 
the  plaintiior's  demand. 

Tkommj  in  rB(Ay,  contended  that  the  blank  endorsement 
of  Armor,  to  whom  the  note  was  made  payaUe,  authorised 
the  plaintiff  to  sue  in  his  own  name.  He  had  the  right  to 
strike  out  the  endorsement  of  S.  P.  Morgan  &  Co.»  and  M 
up  the  endorsement  to  himself. 

t.  The  holder  of  a  promissory  note,  endorsed  in  blank, 
who  is  not  alleged  to  be  in  the  wrongful  possession  of  it, 
may  fill  up  the  endorsment  to  himself,  and  sue  in  his  own 
name.    The  plaintiff  then  has  an  undoubted  right  to  recover. 

Mmibif  /.,  delivered  the  opinion  of  the  court. 

The  defendant  resists  the  plaintiff's  action  on  a  promissory 
note,  by  a  denial  of  his  right  to  sue,  and  on  an  allegation,  that 
he  had  a  claim  on  a  commercial  firm,  of  which  the  plaintiff 
was  a  member,  for  the  amount  of  a  note,  which  he  had 
given  for  collection,  and  which  was  unaccounted  for.  He 
contends  the  amount  of  this  note  must  be  allowed,  in 
compensation  of  the  note  sued  on. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 
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Wnmur  Diir.      Id  isuppoTt  of  the  first  ground  of  defence  relied  on,  the 

Ociober,  1834.   defendant  refers  to  the  blank  endorsement,  made  by  the 

WAUH       plaintiff,  as  attorney  in  fact  of  Morgan,  and  to  the  record 

wujj.       of  a  suit  brought  by  Morgan,  on  the  note  now  sued  on. 

The  holder  of     The  note  was  endorsed  in  blank,  by  Armor  the  payee.    It 

note  ^'T^iTto  ^  therefore  clear,  the  plaintiff  being  the  holder  of  the  note 

order,  and  en^  thus  endorsed,  may  sue  for  and  claim  its  amount,  as  that  of 

by  the  pTjee^^u  a  noto  payable  to  bearer*  and  claim  under  the  first  endorser, 

«r  SfitfuT:  who  is  the  payee  of  the  note. 

inginthe  nature      Hig  subsequent  blank  endorsement,  could  have  no  other 
tobearer.        ^^  effect,  than  to  authorise  the  holder  to  fill  it  up  as  he  pleased, 

or  treat  the  note  as  one  payable  to  bearer.  Banks  require 
the  blank  endorsement  of  those  who  offer  notes  for  discount, 
or  which  are  deposited  therein  for  collection ;  and  it  never 
was  pretended,  that  such  an  endorsement  was  evideoce  of  a 
transfer  of  property  in  the  note,  until  it  was  delivered,  or  the 
endorsement  filled  up. 

The  record  of  the  suit  brought  by  Morgan,  shows  that  that 
suit  was  dismissed.     There  is,  therefore,  nothing  in  what  is 
offered  to  prevent  the  present  plaintiff  from  urging  his  pos- 
session of  the  note,  with  a  blank  endorsement,  as  evidence  of 
his  right  of  action  thereon. 
A  claim  on  a      The  Other  mcaus  of  defence,  cannot  avail  the  defendant. 
^miTb^*  pi^  He  cannot  urge  a  claim,  on  a  firm  of  which  the  plaintiff  was 
ed  in  comiiensa.  ^  member,  io  defence  of  the  individual  claim  of  the  latter ; 

tion  or  seton  to  i    •  j*  .  . 

a  demand  bj  one  because  a  claim  on  a  firm,  cannot  be  offered  in  compensation 
^inst  £e^'d"  ^f  ^^^^  ^^  ^^^  ^^  i^^  members. 

fendaot 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aflbmed,  with  costs. 


OF  THE  STATE  OF  LOUISIANA.  341 

WXSTIXlf  DiST. 

October,  1834. 


xjUYXirwomTH 
lEAYENWORTH  V8.   PLVHKETT.  nuKKEir. 

APrKAL   FROM    THK   COUAT   OF   THS   8IXTH    JUDICIAL  DIITRICT,  TilK    JUDGE 

THKRKOF  PRB81DINO. 

A  petition  for  an  order  of  seqaestration  is  not  an  amendment  of  the  original 
pleadings ;  bat  is  in  a  manner  wholly  unconnected  with  them,  and  does 
not  require  leave  of  the  coart  to  file  it. 

To  obtain  an  order  of  sequestration  of  a  tract  of  land,  to  prevent  the 
possessor  from  committing  waste,  and  usipg  the  fruits  and  revenues,  the 
affidavit  must  set  forth  a  legal  catae,  that  the  party  obtaining  it,  has  good 
ground  of  apprehension,  &c.  It  is  insufficient  to  state  he  has  ground  to 
apprehend  that  the  defendant  will  commit  waste,  &c. 

The  plaintiff  alleges  he  is  the  owner  of  a  section  of  land, 
lying  on  Red  River,  in  the  parish  of  Natchitoches,  which 
was  confirmed  by  act  of  congress,  passed  the  5ih  of  February, 
1825,  to  one  John  Litton,  from  whom  he  derives  title.  That 
notwithstanding  his  right  and  title  to  said  land,  the  defend- 
ant has  taken  possession  of  a  part  of  it,  and  refuses  to 
restore  it,  although  amicably  demanded.  He  prays  that  the 
defendant  be  required  to  restore  and  deliver  up  the  possession, 
and  pay  him  ten  thousand  dollars  for  waste  and  profits,  in 
cutting  timber  and  raising  crops  thereon,  and  that  he  be 
adjudged  to  pay  one  thousand  dollars  per  annum,  from  the 
inception  of  suit  until  possession  is  restored,  for  the  use  of 
said  land,  &c. 

The  defendant  pleads  a  general  denial ;  and  denies  specially 
that  the  plaintiff  and  Litton,  under  whom  he  claims,  have 
any  title  to  the  land  in  contest.  The  land  confirmed  to 
Litton,  he  allges,  is  situated  on  the  Bayou  Tortoise,  near  the 
Sabine  where  he  resided  in  1814,  when  he  filed  his  application 
and  claim  before  the  land  commissioners ;  and  that  he  never 
cultivated  or  occupied  any  land  on  Red  River,  &c.  That 
the  claim  of  John  Litton  has  never  been  located  by  compe- 
tent authority,  so  as  to  embrace  the  land  occupied  by  this 
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WaiTBftir  Dim  respcxident     It  is  admitted  a  sorvey  was  made  and  patented, 

^*''*'*^»  ^*^   but  waa  caveated,  and  on  appeal  to  the  eommissicNier  of  the 

general  land  office,  the  patent  was  withheld,  fcc. 

He  further  alleges  that  he  settled  on  the  land  in  contest, 
previously  to  the  year  1829,  and  has  continued  to  cultivate 
and  occupy  it  ever  since ;  that  a  preemption  has  been  award- 
ed him  by  the  register  and  receiver,  at  Opelousas,  according 
to  law.  That  acting  in  good  faith,  he  has  made  valuable 
improvements  <m  the  land,  worth  ten  thousand  ddlan^  tcx 
which  he  prays  judgment  in  case  of  evicticxi. 

After  suit  had  been  pending  six  months,  the  plaintiff  pre- 
sented his  petition,  alleging  that  he  had  good  grounds  to  fear 
and  apprehendy  that  the  defendant  would  make  use  of  hb 
possession,  to  dilapidate  the  land  occupied  by  him,  and  waste 
the  fruits  and  revenues  arising  therefrom ;  he  prayed  that 
the  land  in  controversy  be  sequestered  during  the  pendency 
of  the  suit.  An  affidavit  of  the  plaintiff  embracing  these 
fkcts,  accompanied  the  petition. 

The  District  Judge  allowed  a  writ  of  sequestration  as 
prayed  for,  on  the  plaintiffs  executing  his  bond  with  a  surety, 
in  the  sum  of  two  thousand  five  hundred  dollars. 

From  the  order  of  sequestration,  the  defendant  appealed. 

Whmf  for  the  appellant,  assigned  the  following  points  as 
erroni  on  the  face  of  the  record. 

1.  That  the  new  petition  is  clearly  an  amendment  of  the 
original  one ;  and  no  amendment  can  be  filed  without  leave 
of  the  court,  and  which  must  be  obtained  in  open  court. 
Code  qf  Practice^  419. 

2»  The  affidavit  of  the  plaintiff  is  insufficient  to  obtain  ao 
order  of  sequestration.  It  only  states  that  the  affiant  has 
*^groimds  to  apprehend  waste^  4*^.,  which  is  too  vague,  loose 
and  equivocal,  to  sustain  this  application  and  order, 

S«  This  is  such  a  case  as  wHl  authorise  an  appeal.  The 
injury  would  be  irreparable  without  it.  A  man's  entire 
property  might  be  taken  from  him  without  color  of  justice  or 
Uw.    6  Martin,  A*.  S.  42. 


r 
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1.  This  is  a  conservatory  measim  given  by  law,  to  a  party  o^^fo^t^^^ 
who  has  good  ground  to  apprehend  that  his  adversary  will  uatxvwokis 
make  use  of  the  property  in  contest,  so  as  to  dilapidate  or     njamn. 
waste  the  fruits  and  revenues  during  the  pendency  of  the 

suit.     Code  of  Practko^  art.  275,  A*o.  S. 

2.  The  appeal  is  illegal,  and  does  not  properly  lie  fiom  the 
tteeision  of  the  court  refusing  to  dismiss  the  ordisr  of  seques- 
tration.   The  appeal  should  therefore  be  dismissed. 

Wimiy  in  reply,  contended,  that  the  appeal  was  properly 
taken,'  and  would  lie  in  this  case.  5  JUmim,  A*.  S.  42.  10 
•Morlfn,  174. 

Jlfartm  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  an  order  of  the  district 
judge,  granting  a  writ  of  sequestration  on  the  petition  and 
afltdavit  of  the  plaintlfl^  made  subsequent  to  the  institution 
of  suit. 

The  appellant  relies  on  the  following  assignment  of  emmr. 

1.  The  petition  for  the  order  of  sequestration,  is  clearly  an 
amendment  of  the  original  one,  and  as  such,  could  not  have 
been  filed  without  leave  of  the  court. 

2.  The  affidavit  on  which  the  application  is  grounded,  i» 
not  such  a  one  as  the  law  requires. 

S.  The  affidavit  states,  that  the  affiant  has  ground  to 
apfrthendy  ^c,  which  is  too  vague,  loose  and  general. 

A  petition  for  an  order  of  sequestration  does  not  appear  to  j^  peatioofor 
this  court  to  be  an  amendment  of  the  original  petition^  It  is  •'^  ("^«r  ^  ^ 
in  a  manner  wholly  unconnected  with  it.  It  does  not  neces-  not  an  amend- 
sarily  supply  any  defect  in  the  original  pleadings,  as  it  often  ^^  ^\^^^ 

fl^ia  im  tkr\iK  r>.Tnimfl  n  ricrTit  rAaiiTtinar  frnm  r.irrjiTnflfAnr^.a  «A«fjc  oot  is  in  aman^ 


sets  up  and  claims  a  rig-ht  resulting  from  circumstances  poster 

*     ,  fSi  .      •       »  1  1  ''^     .       ncr  wholly  nn- 

rioT  to  the  petition.    This  is  the  case  when  the  growM'  of  connected   with 
apprehension  is  given  by  the  conduct  of  the  defendant  during  noTrequireiem 
the  pendency  of  the  suit.     All  that  the  law  requires  in  the  ^^  ^"'^  ^ 
affidavit  on  an  application  for  a  writ  of  sequestration,  is  that 
It  should  set  forth  the  causes  Ibr  which  the  order  is  claimed. 
The  plaintiff  swears,  **he  has  ground  to  apprehend  theX  the 
defendant  will  make  use  of  his  possessicta  to  dilapidate  and 
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Wwnur  Dot,  waate  the  fruits  and  reyenues  produced  by  the  pmp&ttj  and 

Oci9b^fi99i,   convert  them  to  his  own  use.** 

•mnnni  n  al      The  cause  set  forth  in  the  affidavit,  must  be  egHntudhf^  a 
j^l^       legal  one.    In  the  present  case  we  are  referred,  for  the 

To  obtain  an  legality  of  the  cause  stated  in  the  affidavit,  to  the  Code  of 
SlwTt^  PracHce,  art.  276,  Jfo.  S.  This  requires  goad  gromd  of 
of  land,  to  pre-  apprehension. 

tor  from^^eoml  The  court  is  of  opiuion,  that  when  the  affidavit  does 
u^°uioK^^  not  state  any  particular  ground  of  apprehension,  so  as  to 
fmiti  and  rere-  enable  the  court  to  judge  of  it,  he  must  at  least  bring  his 
i^astKt  forth  case  within  the  words  of  the  Code,  and  allege  that  be  has 
^^!^'SSui^  8^^  grotmil ;  otherwise  the  most  futile  pretexts  and  sCaCe- 
^pgjt  faa  g9od  ments,  would  enable  the  party,  to  sequester  the  property 
C^IiSot,  He,  It  of  the  defendant. 

ii  ianiffieient  to 
itate      he     haa 

IJ^^J^w^  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
defendant  viii  judgment  of  the  District  Court  be  annulled,  avoided  and 
oommit   vaite,  ^ ^^^,pg^ .  ^^j^^  ^^^^  ({^^  ^^ j^^  ^f  sequestration  be  rescinded ; 

the  appellee  paying  costs  in  this  court 


GBUTFiTU  k  WmS  VS.   MUTBK. 
a^rsAL  rmoM  tbb  court  of  tbb  Tountu  judicial  dmt&ict,  ths  juoos 

or  THB  THIKD  rRSaiOIMG. 

According  to  the  883d  article  of  the  Code  of  Practice,  the  appellant  haa 
three  daya,  within  which  to  file  the  record,  after  the  return  day  of  the 
i^peal,  or  on  canse  ahown  within  thia  period,  he  may  obtain  farther  time 
to  bring  it  up. 

The  three  daya,  after  the  expiration  of  which,  the  appellee  ia  entitled  to  the 
clerk'a  certificate  to  that  effect,  if  the  record  ia  not  filed  or  caoae  ahown, 
are  dojfiofgracey  within  which  the  ^pellant  muat  file  the  record  or  ihov 
caoae  to  th«  oontrary. 
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AAnr  the  ejqpinlion  of  the  thiee  dftys  of  grace,  if  the  leoord  be  not  filed  or  Wienuur  Diev. 
eanee  ihown,  the  appellee  hae  three  altemaliTes ;  he  may  obtain  the  ^^^lJ^Z^ 
eleric'a  oertifieate,  and  proceed  to  the  eaeoation  of  hia  jadgment;  or  enxmrH  n  jlu 
he  maj  file  the  record  and  haYe  the  jodgment  affirmed ;  and  laatly,  have         mmau 
the  appeal  diamiaied. 

The  appellant  may  bring  np  and  file  the  reoordt  after  the  expiration  of  the 
three  daya  of  graoe«  and  without  diowittg  cause,  if  the  appellee  has  not 
availed  himaelf  of  any  of  the  altematiTOs  allowed  him,  in  case  of  the 
failore  of  the  appellant  to  file  it,  within  tlie  three  daya  grace. 

It  ia  the  miiform  practice  of  the  Supreme  Court,  when  without  the  fauK  of 
the  appellant,  hia  caae  cannot  be  placed  before  it  to  have  a  revision  of 
the  judgment  of  the  inferior  court  on  the  merits,  and  when  justice 
requires  it,  to  remand  the  cause  for  a  new  trial. 

The  plaintiffs  instituted  suit  against  Stephen  Miner,  in  his 
life-time,  for  the  recovery  of  three  hundred  and  ten  arpents 
of  land,  situated  in  the  parish  of  Concordia,  which  they 
allege,  the  wife  of  the  plainti^  formerly  Eliza  A.  Walker, 
inherited  from  her  mother,  Ann  B.  Walker,  deceased,  late 
widow  of  Peter  Walker.  They  allege,  that  said  tract  of 
land  was  confirmed  to  said  Ann  B.  Walker,  in  her  own 
right,  by  a  rejuette,  dated  15th  September,  1802,  by  J. 
Yidal,  then  commandant  of  the  post  of  Concordia,  and  by 
commissioner's  certificate,  the  25th  Aprils  1811;  that  the 
said  Eliza  A.  Griffith  is  the  only  heir  of  the  said  Ann 
B.  Walker,  deceased,  and  is  entitled  as  such,  to  said  tract  of 
land.  They  allege,  that  the  late  Stephen  Miner,  formerly  of 
Mississippi^  now  deceased,  in  his  life-time  took  possession  of 
the  land  in  controversy,  and  has  acquired  large  revenues  and 
profits  therefrom;  and  that  the  said  land  is  now  occupied 
and  possessed  by  his  heirs,  since  his  deaths  and  is  in  the 
actual  possession  and  occupation  of  his  son  Stephen  Miner, 
who  claims  it  as  his  own,  who  has  also  acquired  large 
revenues  and  profits  therefirom,  and  who  refuses  to  deliver  it 
up,  or  to  account  for  the  profits  and  revenues.  The  petition- 
ers pray,  that  the  said  Stephen  Miner  be  decreed  to  deliver 
up  said  tract  of  land,  and  pay  over  to  them  the  amount  of 

revenues  he  has  gathered. 

44 
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After  answer  pat  in  bf  Stephen  Miner,  hie  death  was 
suggested  in  a  supplemental  petition  filed,  and  the  widow, 
Mrs.  Charlotte  C.  Miner,  natural  tutrix  of  the  defendant's 
only  child,  made  a  party  to  defcnd  this  suit^ 

Mrs.  Miner,  for  herself,  and  as  natural  tutrix  o(  her  dhfld, 
answered,  and  denied  that  her  lale  husband  ever  received 
any  profits,  accruing  fit>m  the  land  in  questicm,  either  from 
his  father,  or  on  his  own  account,  that  were  not  far  exceed- 
ed in  value,  by  the  improvements  made  upon  the  land,  and 
the  taxes  paid  therefor ;  that  her  late  hueband  derived  title 
to  the  laud,  under  the  will  of  bis  father,  and  the  deed  of 
partition,  between  him  and  his  brother  William  John  Miner, 
in  February,  1829 ;  that  his  father,  Stej^en  Miner,  posses- 
sed said  land  by  an  open,  notorious  and  uninterrupted  po». 
session,  for  more  than  twenty  years  before  bringing  this  suit, 
and  certainly  more  than  ten  years  prior  to  said  period,  and 
that  Ann  B.  Walker  resided  in  the  parish  of  Concordia,  for 
more  than  twenty  years  immediately  preceding  her  death, 
and  more  than  five  years  elapsed,  before  institution  of  this 
suit,  after  the  plaintifl^  Eliza  A.  GrifSth,  came  of  age.  She 
further  avers,  that  Stephen  Miner  acquired  said  land,  by 
a  veri>al  sale  or  exchange  made  with  Ann  B.  Walker,  in 
1807 ;  and  relies  also  for  title,  on  a  letter  of  said  Ann  B. 
Walker,  written  by  herself,  or  by  her  authorised  agent, 
or  which  was  fully  sanctioned  by  her,  and  which  letter  is 
annexed  to  the  answer  of  said  Miner. 

The  defendant  further  pleads  prescription ;  and  in  case 
of  defective  title  and  eviction,  she  prays  to  be  allowed  ten 
thousand  dollars  for  her  improvements.  She  refers  to  the 
deed  of  partition  between  her  late  husband  and  Wm.  John 
Miner,  and  prays  that  the  latter  be  cited  in  warranty,  and 
made  to  account  for  said  land  and  profits,  as  by  the  act 
of  partftion  he  is  bound,  in  case  judgment  is  rendered 
against  her ;  and  that  this  suit  be  dismissed. 

Upon  these  issues,  after  exhibiting  a  mass  of  testimony 
upon  the  merits  of  the  matters  in  controversy,  the  jury 
returned  a  verdict  for  the  plaintiiTs,  restoring  them  the  land 
described  in  the  petition,  and  allowing  one  thousand  two 
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bimdred  dollars,  for  the  rents  and  profito  received  by  the  Wx8rmurOi«r. 
defendants,  since  January,  1849,  the  time  of  bringing  suit,    ^^°^*^' '^^ 
and  the  costs ;  and  for  the  defendant,  against  William  J.  muiitk  n  ▲&. 
Miner  in  warranty,  in  the  smn  of  three  thousand  dollar^ 
being  half  the  value  of  the  land  recovered  by  the  plaintiffi^ 
and  six  hundred  dollars  for  one-half  of  the  rents  and  profits 
received,  since  the  inception  of  suit.    Judgment  was  render- 
ed on  the  minutes,  in  conformity  with  the  verdict,  on  the 
7th  December,  1832,  and  signed  by  the  judge  of  the  third 
judicial  district,  who  tried  the  cause. 

The  counsel  for  the  defendant,  objected  to  the  judgment 
being  signed,  on  the  ground,  that  the  day  on  which  it  was 
signed,  was  not  a  judicial  day,  it  being  the  day  on  which  by 
law,  the  same  court  was  required  to  commence  its  session,  in 
the  adjoining  parish  of  Carroll,  but  waived  all  other  objec- 
tions. His  objections  were  filed  in  writing,  and  are  in  the 
record. 

An  appeal  was  taken,  which  was  granted  on  the  Cth  of 
December,  1833,  retunyible  to  the  Supreme  Court,  at  Alexan- 
dria, the  first  Monday  of  October,  1834.  The  record  was 
brought  up  and  filed  by  the  appellant,  on  Thursday  the  9th 
of  October,  1834.  The  court  did  not  meet  and  form  a 
quorum  to  do  business,  until  Wednesday  the  8th.  The 
record  was  therefore  filed,  on  the  second  judicial  day  of  the 
term,  being  the  third  day  after  the  return  day  of  the  appeal. 

The  clerk  of  the  District  Court,  who  attended  the  trial  of 
the  cause,  cert^ed  at  the  foot  of  the  pardie  evidence,  that  the 
foregoing  pages  ccmtained  all  the  evidence  taken^  tfwa  vaca 
in  the  case. 

On  the  same  day,  being  the  day  judgment  was  rendered 
on  the  minutes,  the  district  judge  who  tried  the  cause,  certi- 
fied, <<  that  the  foregoing  pages  contained  all  the  parole  testi- 
mony, on  which  the  case  was  submitted  to  the  jury;" 
and  **that  the  documents  marked,  &c.,  contained  all  the 
documentary  and  written  proof  given  to  the  jury.'' 

At  the  time  of  granting  the  appeal,  the  original  answer 
of  Stephen  Miner  was  mislaid  or  lost,  which  fact  appeared 
by  affidavits  of  the  clerk,  annexed  to  the  record.     The  clerk 
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WMmnr  Dan.  who  hid  sucoaeded  to  Che  office,  ai  4h«  tune  of  giaoting  the 

^**'^»'*^   appeaU  and  who  made  oat  the  record,  eertifie%  *^thai  ihe 

•Mitrrii  svAK.  foregoing  pagec^  from  one  to  ceTcnty-two,  contains  a  true 

MUTMk       transcript  of  all  the  proceedings  as  well  as  (rf  all  the  doca- 

menis  now  mi  fik,  and  ofvemrd^  and  of  all  the  endence  upon 

which  the  suit  was  tried,  $o  faroiUm  mni  ptoeeeiim^  doeu- 

wmUi  and  mdence,  ii^w  appemn  wmng  tiu  recsnb  €f  mjf  oJficeJ* 

An  affidavit  of  the  derk,  who  was  in  office  at  the  trial  ot 

the  case,  was  filed  in  the  record,  who  declared,  that  Charlotte 

C.  Miner,  tutrix  of  her  minor  child,  and  defendant  in  this 

cause,  resided  out  of  the  state  of  Louisiana,  with  bar  said 

child,  and  continues  to  reside  out  of  the  same. 

DunbaTf  for  the  defendant  and  appellant,  asaigned  for  error 
on  the  &ce  of  the  record,  that  the  judgment  appealed  (roniy 
was  signed  by  the  judge,  after  the  expiration  <^  the  term  ot 
the  court,  as  fixed  by  law. 

JL  Ogdm,  Wkm  and  Jlimon,  for  the  plaintiffi^  moved  to 
dismiss  the  appeal  for  the  following  cfuses : 

1.  The  reccffd  was  not  returned  and  filed  in  this  court,  at 
or  within  the  time  fixed  by  law,  and  the  order  of  the  appeal, 
in  consequence  of  which  the  appeal  is  prescribed. 

f .  Tbe  appeal  being  suspensive,  should  have  been  taken 
and  returned  to  the  first  term  of  the  Supreme  Court,  succeed* 
ing  tbe  rendition  of  the  judgment  appealed  firom,  to  wit,  at 
tbe  October  t^rm,  18S3. 

3.  The  statement  of  facts  is  imperfect,  and  insufficient  to 
enable  this  court,  to  try  the  case  on  its  merits.. 

4.  The  appeal  does  not  come  up  in  such  a  shape^  as 
to  enable  the  court  to  examine  the  case. 

6.  The  record  is  incomplete,  a  material  document  having 
been  lost,  since  the  trial  of  the  cause  in  the  District  Court, 
which  is  established  by  the  affidavit  of  the  former,  and  the  ^ 
certificate  of  the  present  clerk. 

6.  Tbe  transcript  is  not  certified  by  tbe  clerk,  as  the  law 
requires,  so  as  to  enable  this  court  to  know,  that  the  whole 
case  is  before  it 
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JDiMfcar,  for  the  defendaot  and  appelant,  stated  thai  Ihe  WamurDnnr. 
eausee^  which  preveated  the  record  from  being  filed  on    o^^*^^*  '^^ 
the  return  day  of  the  appeal^  were  beyond  the  control  ^^Mjmn  kiau 
the  appellant,  and  for  which  he  is  not  to  suffer.  xuuiu 

•  S.  It  is  shown,  that  the  appellant  resides  out  of  the  state, 
and  has  two  years  to  appeal  in.  ^ 

S.  The  certificate  of  the  judge,  at  the  foot  of  the  recofd 
states,  that  it  contains  all  the  evidence,  both  parole  and 
written,  upon  which  the  case  was  submitted  to  the  jury. 
It  is  sufficient  to  try  the  cause  on  its  merits.  Code  rf 
iViKtiee,  586. 

4.  But  if  it  shall  appear,  at  the  time  or  before  the  trial, 
that  the  record  is  not  complete,  the  appellant  is  entitled 
to  have  judgment  suspended,  until  it  be  completed.  Code 
of  Praelke,  898,  899. 

5.  If  the  case  cannot  be  examined  on  its  merits,  we  at 
least  show,  on  the  part  of  the  defendant  and  appellant,  that 
justice  requires  that  the  cause  be  remanded  for  a  new  trial. 

Jlfarib^  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  and  appellees  in  this  case,  have  prayed,  that 
the  appeal  be  dismissed,  on  the  following  grounds : 

1.  That  the  transcript  had  not  been  filed  on  the  first  day 
of  the  term,  which  was  the  return  day  thereof. 

2.  That  the  clerk's  certificate  is  insufficient 

3.  That  an  important  document,  viz :  the  answer  of  the 
defendant  is  missing,  and  made  no  part  of  the  record. 

The  appeal  was  made  returnable  on  the  first  Monday 
of  October,  1884.  On  that  day  none  of  the  judges  attended. 
The  roads  were  so  much  obstructed  by  the  fallen  timber, 
occasioned  by  the  late  storm,  that  rendered  an  attendance  on 
the  first  days  of  the  court,  impoesible.  The  clerk  adjourned 
the  court  until  the  second  day,  when  one  of  the  judges 
arrived,  who  adjourned  over  until  Wednesday,  when  all 
the  judges  were  present  in  court,  and  which  was  the  first 
judicial  day.  The  transcript  in  the  present  case,  was  filed 
on  the  succeeding  day,  which  was  Thursday,  and  the  second 
judicial  day  of  the  term.     On  this  day,  leave  was  asked  and 
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Wwnmr  Dm.  giveii^  (o  Ale  the  tmnseript,  bvl  the  eounsel  for  the  sfipelleesy 

Oefber,  \93A,   ^q  yg^^  present,  obeerved,  that  he  neerved  to  himedf  the 

marrmn  ^  fiiciiltj  of  showing  that  the  transcript  was  irregnlarly  filed. 

^  The  Code  of  Practice,  ortieb  88S,  allows  to  the  i^ppeUant, 


Aeeordin|  to  who  hss  not  filed  the  recoid  within  the  thiee  days,  after 
of^tL  Code  of  which  th^  appellee  is  entitled  to  the  clerk's  certificate,  the 
^^J^^^^I^J^  fuolty  withio  these  three  days^  to  obtain,  on  caase  shown, 
S^t  ▼>*>>»  further  time  to  bring  up  the  transcript. 
il^^aSTd!^  In  the  case  al  Rati  yb.  St.  Franeii  ckunh,  S^Mvfte,  JV*. 
"^f^o^  M  ^-  1'1»  ^^  ^^^^^^  considered  the  three  days,  after  which 
MUM  ■'^^'^^  the  appellee  is  entitled  to  the  certificate  of  the  derk,  at  dags 
riU.  hs  mMf  of  graee^  within  which  the  appellant  may  file  the  transcripC 
d^  ^Ti  Until  these  days  have  elapsed,  the  Code  of  Practice  does  not 
iip^^^  seem  to  anthorise  any  steps  to  be  taken  by  the  appellees,  in 
after  the  c»m^  relation  to  the  disposition  of  the  cause.  After  the  exjMratioii 
^^J^i'^^  of  this  period,  or  that  of  any  particular  ti 
tSStotheoieA'ft  ]iuit  may  obtain  from  the  court,  the  appellee  has  three  aher- 

•otiileiitetotliiit       ,.         ^ ,  j  *     ^u  T^     ^  u-     •    j 

eflbet,  if  tiie  TO-  natives :  he  may  proceed  to  the  ezecutioQ  of  his  judgment, 
•*** "  ''^ii^^  by  obtaining  the  clerk^s  certificate ;   he  may  require  the 


^'S^  ^^Ih^  affirmance  of  the  judgment,  and  lastly,  require  the  diflmjassl 
anpeUmt  muit  of  the  appeal.  IbUL  884.  But  the  Code  qfPtacHee  requires, 
^l^^^l'l^^lS^d^  before  he  proceed  to  the  exercise  of  the  two  last  alternatives^ 


"^[^^^  .,  that  he  should  bring  up  the  transcript  of  the  record. 
ndoD  of  ttie  590.  In  the  latter  case,  the  dismissal  is  to  be  claimed,  as 
^^,  u^Se  re-  if  the  recofd  had  been  brought  up  by  the  appellant,  and 
^'^w'SLnr^  which,  it  is  contended,  excludes  the  neglect  of  the  appellant 
tiie  ai^iee  hM  to  bring  the  record,  from  the  causes  which  authorise  the 
tiTes:  he  mar  dismissal  of  the  appeal. 

^ifi^'^d  We  are  not  dumtisfied  wiOi  the  decision,  in  Uie  case  of 
pro*^  ^f  ^.^  RoH  vs.  SL  Francis  church.  When  an  act  is  to  be  done 
jadgment;  or  he  within  a  givcu  time,  as  the  filing  of  an  answer,  and  the  Uke, 
SS  ^Mid* ha^  it  ^^y  b©  done  afterwards,  if  nothing  occurs  which  prevents 
ttie  jadgment  af- 1|^  Thus,  if  a  judgment  by  default  has  not  been  taken,  an 
ly,  hm  the  ep-  auswer  may  be  put  m  to  the  merits,  although  more  than  ten 

Tiw  mdUimt  ^y®  °**y  ^^^  elapsed,  from  the  service  of  citation, 
nunr  hnng  up      We  are,  therefore,  of  opinion,  the  transcript  of  the  record 

and  file  tlie  re-  /.i   j  •     4;^^ 

coid,  tfier  the  wss  filed  m  time. 
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The  certificate  of  the  clerk,  attests  the  correctness  of  the  WsnTEnr  Dm*, 
transcript,  so  far  "as  the  documents  and  evidence  now    ^^^^>  ^*^' 
appear  among  the  records  of  the  office.**  oRinrra  et  au 

It  appears  from  the  fajce  of  the  transcript  that  the  officer       m^sr. 
who  subscribes  the  certificate,  is  of  late  appointment,  who  expiration  of  the 
did  not  hold  the  office  at  the  time  the  cause  was  tried,  g^^,  anYwith- 
There  is,  however,  a  certificate  of  the  judge,  attesting  that  ^^  ifthe^ar*^ 
the  record  contains  all  the  evidence  given  to  the  jury.  peiiee  has   not 

It  is,  however,  admitted,  that  an  important  document  is  of  anj  of  the 
missing,  viz :  the  original  answer  of  Miner.  An  efibrt  has  {J^J*  Mm  In 
been  made  to  obtain  a  copy,  and  have  it  used  on  the  trial  in  <^«^  of  the  faii- 
this court;  and  the  clerk  has  certified,  that  the  original  is  peiuntto  fiieS^ 
lost  This  circumstance  has  been  urged,  as  a  grouad  for  t^^"^ 
a  claim,  to  have  the  appeal  dismissed,  because  the  appellant 
has  not  brought  up  such  a  transcript  of  the  record,  as  will 
authorise  this  court,  to  revise  the  judgment  appealed  from. 

As  no  fault  or  neglect  can  be  attributed  to  the  appellant, 
we  cannot  see  any  reason  to  dismiss  the  appeal,  on  account 
of  an  accident,  over  which  he  had  no  possible  control. 

The  appellee  has  urged  his  inability,  to  proceed  in  the 
hearing  of  the  case  on  its  merits,  without  this  document. 
As  there  is  no  legal  means,   by  which  evidence  of  its 
contents  may  be  directly  brought  before  us,  no  other  steps  fo^*triicUce°of 
can  be  resorted  to,  than  to  remand  the  cause  to  the  tribunal,  ^^      Sapreme 
in  which  evidence  of  the  contents  of  this  missing  document,  without  the  fault 
may  be  legally  received.  t'^JT^ 

This  requires  the  reversal  of  the  judgment.  Such  has  !f  P^f^  ^^^^ 
been  the  uniform  practice  of  this  court,  that  whenever,  yision  of  the 
without  the  fault  of  the  appellant,  a  case  cannot  be  placed  i^^t^^oort  on 
before  it,  in  such  a  manner,  as  to  enable  the  court  to  revise  *u  "*PiI^  "^ ' 

'  wnen  justice  re» 

the  judgment  of  the  inferior  tribunal,  and  when  justice  qtu(««  it,  to  re- 
requires  it,  to  remand  the  case  for  a  new  trial.    M* Darnel  foranew^tnaL 
vs.  /moZt,  on^e  241.    9  JIfmttn,  92. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Oourt  be  annulled,  avoided  and 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a  new 
trial ;  the  plaintiffs  and  appellees  paying  costs  in  this  court. 
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Wwrm  DtfT. 
Oettber,  ISS4. 


nUALL  VS.  VLIVT  h  TH0MA8. 

* 

MtTKAU  rftOM   TBX  COVftT  OV  THB  SIXTB    JVDICUL  DltTAICTTt  TBC   JVDOB 

THKRIOr  rftUlDIlfO. 

The  plftintiff  hu  a  rigrht,  on  proving  hn  demand,  to  have  a  jadfment  bj 
deiknlt  made  final,  withoat  waiting  for  it  to  be  caHad  regularly  on  the 
docket. 

A  judgment  by  defanlt  made  final,  will  not  be  eet  aside  for  an  answer  io  tbe 
merits,  when  the  defendant  can  show  nothing  in  his  faror  bvt  his  own 
lodket  and  their  fatal  conseqaenees. 

Relief  will  be  granted  on  a  motion  for  a  new  trial,  when  it  will  not  be 

I 

eztented  to  a  case  in  which  It  it  sought  to  set  aside  a  final  jadgment, 
in  order  to  make  a  valid  defence  to  the  menu. 

This  ifl  an  action  by  the  holder  of  a  negotiate  note 
against  the  drawer  and  the  payee  as  endorser,  for  fiyje 
thousand  seven  hundred  and  fifty  dollars,  payable  on  the  Ist 
March,  1834,  with  ten  per  cent  interest  thereon  from  the 
14th  of  May,  183S,  until  paid. 

The  petition  alleges,  that  payment  was  demanded  of  the 
drawer  and  refused,  of  which  the  endorser  had  legal  notice; 
and  that  paj^tnent  hath  been  meffectudUy  demanded;  where, 
fore  he  prays  judgment  against  the  defendants  m  joltdifm  for 
the  amount  of  said  note  and  interest. 

Judgment  by  default  was  taken  by  the  plaintiff  against  the 
defendants,  on  the  SOth  April,  1834;  and  on  the  6th  of  May 
following,  the  plaintiff's  counsel  made  proof  of  the  execution 
of  the  note,  and  the  judgment  by  defiiult  was  made  final  and 
signed  by  the  judge. 

On  the  8di  of  May,  two  dajrs  afterwards,  FVnty  one 
of  the  defendants,  filed  his  aflSidavit,  alleging  that  he  and  his 
co-defendant  had  a  valid  defence  to  the  action ;  that  they 
had  prepared  answers  to  the  merits  of  the  case,  but  were 
taken  by  surprise  when  coming  into  court  on  the  morning  of 
the  7th  May,  and  learning  that  the  judgment  was  made 


V9, 
niATETAL. 
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final;  that  there  were  fifty  or  sixty  cases  between  the  cause  WunmurDm*. 
under  trial,  and  this  one,  by  which  they  were  induced  to  be-   Qcfe'^t^M*. 
lieve,  it  would  not  have  come  on  for  several  days,  &c.,  that        small 
the  judgment  was  obtained  in  an  irregular  manner,  while  a 
jury  case  was  pending,  and  in  a  course  of  trial;  they  move 
the  court  that  said  judgment  be  set  aside,  that  they  be  per- 
mitted to  file  their  answers,  which  were  annexed  to  the 
afiidavit,  and  furay  for  such  other  order  and  decree  as  may  be 
legal  and  just. 

On  the  filing  of  this  aflSdavit,  with  the  answers  annexed, 
the  defendants  in  propriA  persanAj  moved  th6  court  ex  officio, 
to  set  aside  the  judgment  taken  by  default,  and  order  a  new 
trial. 

The  district  judge  overruled  the  motion  for  a  new  trial, 
to  which  decision  the  defendants  took  a  bill  of  exceptions* 
They  then  appealed. 

Mason  ottd  FFtbrn,  for  the  plaintiff  contended  that  this  case 
did  not  come  within  any  of  the  rules  or  provisions  of  law, 
which  permitted  a  final  judgment  to  be  opened  or  revised. 
It  is  not  allowed  by  any  of  the  modes  pointed  out  in  the 
Code  of  Practice,  or  settled  by  any  decision  of  this  court. 
Code  of  Practice,  artkk  656,  312. 

FUni,  for  the  defendants,  urged  the  equity  and  justice  which 
required  the  judgment  to  be  set  aside  on  the  ground  of  sur- 
prise, and  that  it  was  premature;  and  that  there  was  a  valid 
and  meritorious  defence  to  the  plaintifi^s  demand. 

2.  He  contended  that  there  were  no  laches  to  be  imputed  to 
the  defendants,  when  their  defence  was  just  and  equitable. 
From  the  facts  and  circumstances  set  forth  in  the  affidavit, 
the  judgment  should  be  set  aside,  and  the  answers  permitted 
to  be  filed. 

MarUn,  /.,  delivered  the  opinion  of  the  court 

The  defendants  being  sued  as  maker  and  endoreer  of  a 

promissory  note,  fiedling  to  put  in  answers,  and  judgment  by 

defiiult  was  taken  on  the  30th  of  April,  18S4»  which  was 

made  final  on  the  6th  of  May  following,  and  signed  by  the 

46 
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Wvnmir  Ditr.  judge.    Od  the  8lh  of  the  same  month,  a  motion  was  made 

Or**^* '  »^-   by  the  defendants  to  have  the  final  judgment  set  aside.    The 

■HALt        decision  of  the  District  Court  OTemiling  that  motion,  is  the 


t«. 


vuvT  vr  Au    flatter  this  court  is  now  called  on  to  revise. 

The  motion  was  l>ased  on  the  affidavit  of  the  maker  of  the 
note,  setting  forth  the  foliowiftg  facts. 

The  suit  commenced  during  the  April  terra,  18S4.  There 
were  then  on  the  docket  before  this  suit  between  fifty  and 
one  hundred  others,  which  were  jury  cases,  and  were  neither 
decided  nor  called  up  for  trial.  The  attention  of  the  court,  at 
the  time  the  motion  was  made,  had  been  engrossed  since  the 
first  of  the  month,  instant,  by  a  jury  case  of  coosiderab/e 
importance  and  great  detail ;  so  that  no  other  case  could  have 
been  regularly  taken  up.  Both  defendants  daily  and  con- 
stantly attended  the  court,  and  neither  of  them  saw  or  beard 
of  any  other  case  being  acted  on  in  the  meanwhile,  except 
the  present,  which  could  not  have  been  reached  in  the  reg^ular 
course.  One  of  the  defendants  arrived  at  the«court-house  on 
the  morning  of  the  day  on  which  the  judgment  appears  to 
have  been  made  final,  a  few  minutes  after  the  opening  of  the 
court,  and  was  assured  by  some  one  present  that  nothing  bad 
been  done,  but  to  read  the  minutes.  The  case  already 
mentioned  was  still  before  the  jury,  and  both  the  defendants 
were  ignorant,  until  the  minutes  of  the  court  were  read  on  the 
morning  of  the  seventh  of  May,  of  the  judgment  having  been 
made  final.  They  had  communicated  to  the  attorneys  of  the 
plaintiff  their  intention  of  making  a  defence;  and  did  not 
expect  after  this,  that  the  judgment  would  have  been  made 
final  until  the  cause  was  regularly  reached  on  the  docket. 
The  defendants  further  urged  that  they  had,  by  the  conduct 
(tf  the  plaintiff,  been  deprived  of  the  means  of  making  a  legal, 
valid  and  equitable  defence  to  the  merits  of  the  action,  viz: 
that  the  note  sued  on  had  been  given  to  the  plaintiff  in  lieu 
of  a  former  one  given  him  for  the  price  of  eleven  negroes,  and 
which  three  months  after  the  sale,  was  alleged  to  have  been 
lost ;  that  three  of  the  negroes  so  purchased  had  died,  and 
others  were  languishing  from  redhibitory  maladies,  wh^eby 
the  defendants  were  entitled  to  a  diminution  of  the  price. 
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The  judgment  by  default  is  admitted  to  have  been  properly  Wwtkbs  Dist. 
taken,  and  the  question  is  narrowed  down  to  a  simple  point :    Oci*>^^  ^^^^' 
Was  it  properly  and  regularly  made  final  ?  small 

On  the  part  of  the  plaintiff,  it  is  contended  that  it  was.     ruvrw  al. 
His  attorney  might  have  required  that  it  be  made  final  three 
days  after  the  default  had  been  taken,  i.  e.  on  the /oiir^A  of 
May.     Out  of  courtesy  to  the  defendants,  he  waited  until  the 
sixth,  when  he  considered  his  duty  to  his  client  forbade  a  The  plaintiff  has 

..  1*  "ght,  on  prov- 

further  delay ;  that  the  notice  of  an  mtention  to  make  a  lugr  lus  demai^d; 
defence  had  been  given  before  tbe  institution  of  the  suit ;  that  raenrbj  Vf»uit 
judirments  by  default  are  made  final  three  dayg  after  the  first  made  final,  with- 

J       o  J  ^  J  out  waiting  font 

judgment  is  rendered,  and  there  is  no  necessity  to  wait,  as  in  to  be  called  re- 
contested  cases,   until  they  are  regularly  reached   in   the  S^kef 
progress  of  the  business  of  the  court,  in  calling  the  docket. 

On  the  part  of  the  defendants,  it  cannot  be  seriously  con- 
tended that  they  have  not  been  guilty  of  some  laches;  but 
they  urge  the  District  Court  ought  to  have  considered  that 
the  penalty  claimed  by  the  plaintiff  mulct  them  to  the  amount 
of  thousands  of  dollars,  while  the  injury  which  he  might 
sustain,  if  they  were  relieved,  was  a  short  delay  only.  This 
court  has  been  referred  to  the  case  of  Randal  vs.  Bayon^  4 
Martm^  JV*.  S.  132,  in  support  of  the  present  application. 

The  court  cannot  say  that  any  impropriety  of  conduct  can     ^  udirmeDtb 
be  attributed  to  the  plaintiff  or  his  attorney.  If  the  defendants  default  made  fiu- 
suffer,  It  IS  m  consequence  of  their  own  laches.  set  aside  for  an 

The  plaintiff  is  in  possession  of  a  judgment  by  default,  merfu  wh^the 
regularly  made  final.  The  defendants  can  offer  nothing  to  defendant  can 
induce  us  to  set  aside  this  judgment,  but  their  own  laches  and  his  favor  but^hu 
their  fatal  consequences.  ^bdrfaSS^n'^l^ 

The  case  of  Randal  vs.  Bayon,  4  Martin^  JV.  S.  132,  was  q^encea. 
one  in  which  relief  was  granted  on  a  motion  for  a  new  trial.  mntedo7a  mo! 
The  present  case  is  that  of  a  definitive  judgment,  sought  Jj?^  ^^^  *  ™:!^ 

to  be  set  aside.  not  be  extended 

There  is  a  prayer  for  damages,  on  account  of  the  frivolous  jt  fs^soILfhtlto  set 
appeal.  Although  both  the  defendants  are  members  of  the  "Lnt"bSlJierto 
bar,  this  court  will  indulge  the  belief,  that  they  have  been  makeaTaiid  de- 
induced  to  hope,  they  might  obtain  relief  at  our  hands,  by  i^^.  ^ 
the  too  favorable  view  in  which  men  are  apt  to  consider  their 
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Wnrus  Divr.  own  caMs.    Peiliaps  the  plaintiff's  claim  to  damages,  is 

Ocio^,^9si»   rendered  lesa  forcible,  by  the  considenUioa  of  his  havii^ 

Bxstov       availed  himself  of  the  opportmiityi  which  the  defendants 

MAww,     have  given  him  (although  unwillingly),  of  bringing  his  soil 

to  a  Atvoiable  issue.    We  do  not  consider   this   such  a 

case,  as  requires  the  iniiction  of  heavy  damages,  none  are 

consequently  awarded. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  cost& 


BEirSOir  V8.   MATHBWS. 

ArrSAL    FROM   THE   CODRT  OV  TBI   SIXTH    JUDICIAL     DirrftlCT,    THE    JUD6S 

THEREOF  PRESIDING. 

Crodits  or  other  writings  not  signed,  endorsed  on  the  back  of  a  note  or  aei, 
which  IS  in  the  possession  of  the  creditor,  and  tend  to  liberate  the  debtor, 
and  are  crossed  out  or  erased,  must  be  considered  as  entitled  to  credit. 

An  erated  credit  on  a  note  in  possession  of  the  creditor,  is  not  conclosiye 
proof  of  payment,  but  may  be  re^felied  by  other  proofs  or  presumptioosto 
show  it  was  endorsed  on  the  note  erroneously. 

So  where  two  credits,  one  of  four  hundred  dollars  and  one  of  three  hundred 
and  eighty  dollars,  were  endorsed  on  a  note  in  the  possession  of  the  creditor, 
and  the  former  was  erased,  both  endorsements  appearing  to  be  made  on  the 
same  day :  Held,  that  the  erasure  was  proper  and  the  credit  erroneously 
endorsed,  when  on  weighing  the  presumptions  arising  from  all  iho  drcum* 
stances  of  the  case,  they  preponderate  in  faror  of  the  creditor. 

This  is  an  action  on  a  promissory  note  executed  by  the  de- 
fendant on  the  15th  January,  1824,  to  M.  Wells,  for  one  thou- 
sand seven  hundred  dollars,  with  ten  per  cent  interest  until 
p^d;  who  endorsed  it  to  the  plaintiff,  deducting  for  credits 
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six  hundred  and  sixty-eight  dollars,  credited  the  20th  January,  Wmtbwt  Dibt, 
1825;  three  hundred  and  eighty  dollars,  the  26th  April,  1826,    ^^*^>  '*^- 
and  one  hundred  and  twenty  dollars,  the  16th  March,  1825,        bkhsok 
making  in  all  one  thousand  one  hundred  and  sixty-eight  dol«      juxiaw^. 
lars.     The  plaintiff  prays  judgment  for  the  balance,  which  he 
alleges  is  due  on  said  note,  and  that  certain  slaves  which  were 
mortgaged  to  secure  its  payment  be  seizsed  and  sold  to  satisfy 
the  same. 

The  defendant  pleaded  a  general  denial ;  and  that  he  has 
made  payments  which  more  than  extinguish  the  balance  due  on 
said  note,  viz :  in  February,  1827,  he  paid  seven  bales  of  cotton, 
worth  three  hundred  and  fifteen  dollars,  and  in  April,  1826, 
four  hundred  ddlars,  and  that  he  transfened  a  judgment  on 
Curtis's  estate,  amounting  in  principal  and  interest  to  six  hun* 
dred  and  twenty  dollars,  making  in  all  one  thousand  three 
hundred  and  thirty-five  dollars,  which  leaves  a  balance  of  one 
hundred  and  sixty-seven  dollars,  of  principal  due  him,  for 
which  and  all  accruing  interest  he  prays  judgment  in 
re-convention. 

The  courtafter  calculatinginterest  and  deductingpayments, 
gave  judgment  in  favor  of  the  plaintiff  for  one  hundred  and 
ninty-four  dollars  and  fifty-two  cents,  and  interest  from  the 
time  this  balance  was  payable.    The  defendent  appealed. 

Flint  and  ThomaSy  for  the  plaintiff,  submitted  the  case  on  a 
brief  explanation. 

Wmnj  cantroy  contended  that  a  credit  of  four  hundred 
dollars  had  been  endorsed  on  the  note,  and  was  erased  while 
the  note  was  in  the  possession  of  the  plaintiff  and  which  must 
be  allowed  unless  satisfactorily  accounted  for. 

BvUardy  /.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  the  pliiintiff  as  endorser,  to 
recover  of  the  maker,  an  alleged  balance  due  on  his  prorais- 
sory  note.  He  alleges  in  his  petition,  that  there  is  a  credit  on 
the  note,  of  three  hundred  and  eighty  dollars,  paid  on  the 
26th  of  April,  1826,  together  with  other  credits^  and  the 
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WimmirDifT.  original  note  was  annexed  to  the  petition.    The  defendant 

Octoifer,  1834.  admitted  the  executi<Mi  and  endorsement  of  the  note,  but 

■sfftov       denied  that  there-  is  any  balance  due.     He  alleges,  that  on 

HATHswi.      the  26th  of  April,  1826,  he  paid  four  hundred  dollars,  which 

has  not  been  credited  on  the  note,  and  that  about  the  month 

of  February,  1827,  he  paid  seven  bales  of  cotton,  worth  three 

hundred  and  fifteen  dollars.     That  in  fact  he  has,  through 

error,  overpaid   the  note,    and  he  demands  judgment  in 

re-convention,  for  the  amount  thus  overpaid. 

On  these  issues  the  cause  was  tried  below,  and  judgment 
having  been  rendered  against  the  defendant,  for  a  balance  of 
about  two  hundred  dollars,  he  appealed. 

It  was  agreed,  that  the  original  note  sued  on,  should  be 
annexed  to  the  transcript,  and  submitted  to  the  inspection  of 
this  court.  But  it  is  not  now  before  the  court,  although  io 
his  return  to  a  eertiorariy  the  clerk  of  the  District  Court, 
states,  that  it  was  sent  up  according  to  agreement.  Under 
these  circumstances,  by  consent  of  parties,  we  are  authorised 
to  examine  the  case  upon  its  merits,  according  to  the  evidence 
in  the  record,  dispensing  with  the  original  note,  and  even  a 
copy  of  it. 

One  of  the  witnesses  says,  that  there  appears  to  be  a 
credit  on  the  note,  for  four  hundred  dollars,  bearing  date, 
April  26,  1826,  which  appears  to  have  been  erased,  and  that 
there  is  another  credit  on  the  note  of  the  same  date,  for  three 
hundred  and  eighty  dollars. 

It  is  contended,  by  the  counsel  for  the  appellant,  that  be  is 
entitled  to  both  these  credits,  unless  the  plaintiff  satisfactorily 
accounts  for  the  erasure,  and  that  allowing  that  credit,  the 
note  has  been  overpaid,  and  he  is  entitled  to  recover  back,  io 

Credits       or  ^'        ^i.  i 

other    writings  rc-conveution,  the  surplus. 

SorsedP^  Ae      "^^^  general  principle  appears  to  us  well  settled,  and  we 

bMkof  A  note  or  need  refer  to  no  other,  as  we  could  to  no  higher  authority 

act,  which  IS  in  »*i»-  ^»  ^  i  -ir'A- 

the  poswssion  of  than  Pothicr  m  support  of  it :  '^  Quand  m6me  les  ecntures 
tcnd^o*lihcnIte  ^^^  signfecs  qui  sont  au  bas  ou  au  dos  d'un  acte  qui  est  en  la 
the  debtor,  and  possession  du  crfeancicr,  et  qui  tendent  k  la  liberation  de  ce 

■re  crossed  out  '^   ,  .        ,        ,  „  ,   .  •  «♦ 

or  erued,  must  qm  est  porte  par  cet  acte  seraient  barrees,  elles  ne  laisseraieni 
entSSedtocredi"  pw  de  faire  foi ;  car  il  ne  doit  Atre  au  pouvoir  du  creancier 
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en  la  possession  duquel  est  Pacte,  ni  moins  encore  en  celui  WsstbbkDist. 
de  ses  hferitiers  en  barrant  cette  Venture,  de  d6truire  la  preuve  October,  i8S4. 
du  paiement  qu'elle  renferme."    2  Pothier  Ob.  JVo.  726.  behboh 

This  proof,  in  favor  of  the  debtor,  like  most  others,  is  not  ^^^,. 
final  and  conclusive,  but  may  be  repelled  by  other  proofs,  An  era»ed 
either  of  facts  or  presumption,  which  tend  to  convince  the  i^^V^jo^^of 
mind,  that  the  erased  credit  was  in  fact  endorsed  on  the  note  the  creditor  it 
erroneously,  and  that  only  three  hundred  and  eighty  dollars  proof  of  pay- 
were  paid  on  that  day,  instead  of  seven  hundred  and  eighty  J^'^^ipSed^by 
dollars.  <>^»«  P«>p*».  or 

pretomptiona,  to 

The  question,  therefore,  presented  fot  the  solution  of  the  show  it  wm  en- 
District  Judge,  and  which  we  are  called  on  to  reverse,  was  ^ST^   ^  ^^ 
one  of  fact  alone,  and  we  proceed  to  receive  the  evidence  on  ^^^7* 
both  sides  furnished  by  the  record. 

On  the  part  of  the  defendant,  he  shows  an  acknowledge- 
ment on  the  back  of  the  note,  of  two  credits  on  the  same  day ; 
it  does  not  appear  in  whose  hand  writing:  the  one  for  four 
hundred  dollars  erased,  and  the  other  for  three  hundred  and 
eighty  dollars  which  is  admitted  in  the  petition. 

On  the  part  of  the  plaintiff,  his  attorney,  sworn  as  a  witness, 
El^ys,  that  in  his  frequent  conversation  with  the  defendant, 
he  never  pretended  to  claim  the  amount  credited  and  erased, 
and  that  since  suit  was  brought,  he  contended  that  he  had 
nearly  paid  the  note.  In  the  next  place  he  has  in  his  favor 
the  presumption  arising  from  the  possession  of  the  note,  from 
the  improbability  of  a  note  of  seventeen  hundred  dollars, 
being  so  largely  overpaid,  from  the  fact,  that  afterwards,  two 
other  payments  were  made,  the  one  in  the  transfer  of  a  judg- 
ment against  Curtis,  and  the  other  in  seven  bales  of  cotton. 
The  presumption  arising  from  the  fact,  that  the  creditor 
retained  possession  of  the  note  is  increased  by  another,  to  wit: 
that  the  payment  was  secured  by  a  mortgage  on  certain 
property  of  the  defendant,  and  he  took  no  steps  to  cause  the 
mortgage  to  be  cancelled.  The  declaration  of  the  defendant, 
that  he  had  nearly  paid  the  note,  was  a  negative  admission 
that  it  was  not  entirely  paid.  Few  men  are  so  careless  as  to 
forget  the  pajrment  of  four  hundred  dollars.  The  District 
Judge  had  before  him  the  original  paper,  and  could  perceive 


J 
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WMTKftvDttT.  whether  the  two  credits  were  in  the  saaie  hand  writing,  and 

^^*^*^'  "^  whether  the  erasure  was  with  the  same  colored  ink,  and 

BKvioH       therefore,  probably  made  at  the  same  time,  merely  to  correct 

jurnavn.     ^  amoont  of  the  credit,  to  which  the  defendant  was  entitled. 

80  when  two      The  defendant  in  his  answer,  alleges,  that  he  paid  four 

filftolid^a^  hundred  dollars  on  that  day,  which  has  not  been  credited  on 

o^  <^.^  his  note,  and  at  the  same  time,  reUes  in  support  of  his  allega- 

doUan,  were  en-  tion,  on  the  Credit  which  is  endorsed,  and  which  had  been 

il^^MMMrioB  cra^*    Nothing  is  said  in  his  answer  about  the  erasare,  and 


of  the  «ditor»  while  he  addresses  himself  to  the  conscience  of  his  adversary, 

MMI  the  lonner 

cnaed,  both  to  obtain  evidence  of  the  pa3rment  of  seven  bales  of  cotton, 


t^ZS^^  be  delivered  a  year  afterwards,  he  forbears  to  interrogate  im  on 
■^da^  mH  ^®  subject  of  the  more  important  item  of  four  hundred  dollars, 
that  the  eramre  After  Weighing  these  presumpti<Nis,  the  court  below,  rendered 
the  o^TeiTo-  judgment  in  favor  of  the  plaintifl^  for  a  small  balance,  and 
neoody   endoi^  according  to  the  uniform  rule  of  decision  in  this  court,  in 

■cuf    wnen     oq  •^  •     1    _i 

weigfaiDgthepre-  matters  of  fact,  we  cannot  say,  that  the  judgment  is  deanj 

nunptiont    art* 

■ingfrom  aU  the  eHTOneOUS. 

eireumUMieet  of 

m«p<md!n«te  m  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
itoT  *  judgment  of  the  District  Court  be  aflbmed»  with  costs. 


OF  THE  STATE  OF  LOUISIANA.  361 

Wssnour  Hut. 

Oc«a60r,  1884. 


TAXIA7BBB0  V8*  KUTG  BT  ALi.  mxeqUkvaim. 


APrsAL  FEOH  THS  oou&T  or  TRX  BBvnrrB  JvinoiAX.  mmuoTf  ras  judos 

T9IBIIB0P  mxaiDIMO. 

The  flenrice  of  citation  without  the  petition  of  appeal,  is  defectire  and 
uumfficient.  The  Code  of  Practice*  articles  681-2,  expressly  reqaire 
the  service  of  both. 

When  the  service  of  the  pcoceas  of  appeal  is  defectiTe  and  ineofficient,  the 
appeal  will  be  diamisaed  on  the  motion  of  the  appellee. 

This  is  an  injunction  ease.  The  plaintiff  obtained  an 
injunction  to  stay  an  execution  which  issued  against  him,  in 
the  name  of  the  widow  and  heir  of  Thomas  A.  King^  for 
seven  hundred  dollars,  on  the  ground,  that,  since  obtaining 
the  judgment,  on  which  said  execution  issued,  he  purchased 
a  claim  against  the  estate  of  Thomas  A.  King,  now  deceased, 
amounting  to  one  thousand  dcdlars,  which  he  offers  in  com- 
pensation of  the  judgment  and  executi<m  against  him.  The 
clerk  of  the  District  Court,  for  the  parish  of  Catahoula,  in 
which  the  parties  reside^  granted  the  injunction  and  stayed 
all  proceedings,  until  they  could  be  heard  on  their  respective 

On  motion,  the  district  judge  dissolved  the  injunction,  on 
the  ground  that  the  case  was  properly  cognizable  by  the 
Court  of  Probates,  and  that  the  District  Court  was  without 
jurisdiction.    The  plaintiff  in  the  injunction  appealed. 

The  appeal  was  allowed,  retumaUe  to  the  Supreme  Court 
at  Alexandria,  on  the  first  Monday  of  October,  1834. 

The  sheriff  of  Catahoula,  in  making  service  of  the  appeal^ 
made  the  fallowing  return  on  the  back  of  the  original  citation: 
**  Served  on  Mrs.  Mary  King,  the  copy  of  the  wUhmnolkCt  on 
the  same  day  as  received.    3  September,  1834." 

A 

Whm  for  the  defendants  and  appellees,  moved  to  dismiss 

the  appeal  for  want  of  legal  service.    The  sheriff's  return 

46 
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WBtTBBjr  dmt.  shows    there  was  no  copy  of  the  petition  served  on  the 
^^^^^^^'  ''^   appellees,  as  is  required  by  law. 

mmNio«MB 

TuinrK'kMTATB      Thomatf  contra. 

The  ■errieeol' 

^tih?''"titk!^     Jfartm,  /.,  delivered  the  opinion  of  the  court 

fetSreaDdiMu^  '^^^  <^^^  coDies  before  the  court  on  a  motion  to  dismiss  the 
5?*5"S.v_  T***  appeal.  The  dismissal  is  claimed  on  the  ground  of  defective 
articles  581—9,  service  of  the  ap{)eal  on  the  appellee.  It  appears  that  a  copy 
quire '  ^e  aw^  ^^  ^^e  petition  of  appeal  did  not  accompany  the  copy  of  the 
▼ioeofboth.       citation. 

When  the  ler- 

tiee  of  t}ie  pro-  The  servicc  of  the  citation,  without  the  petition  of  appeal, 
(iefVctiT?amdiii-  ^  defective  and  insufficient.  The  Code  of  Practice,  articles 
rj^*°  will  ^b^  ^*»  ^*»  expressly  require  the  service  of  both. 

diHniMed  on  the 

^peiiee!*  The  appeal  must,  therefore,  be  dismissed. 


FHUDHOMME,   CUBATRIX  V8.    VIENKS's   S8TATE. 

APTIAL   rftOH   TBI   OODET  OF  FROBATCS  FOR  THK  FAKISH  OF  NATCHITOCBFf. 

V^faere  creditor!  a|;ree,  to  allow  a  sjudic  five  per  cent.  commiBBion  on  the  real 
amount  he  may  hare  in  his  handi  in  the  course  of  his  administration,  he 
Sa  only  intitled  to  a  commtaaion  on  the  amount  of  moneyj  aeiuaUy  rteeicti 
by  him,  and  not  on  the  amount  of  notea  or  property  which  came  into  hia 
handa. 

By  the  act  of  1817,  the  commission  of  syndics  cannot  exceed  five  per  cent; 
'  and  if  the  firat  ayndic  ia  allowed  full  commissions  on  the  property  which 

came  into  his  hands,  his  successor,  to  whom  it  is  deliTored  for  final  diatri- 

bution,  would  be  intitled  to  nothingr. 
The  1676th  article  of  the  La.  Cotfe,  relates  only  to  executors,  and  restricts 

their  commissions  to  two  and  a  half  per  cent,  on  the  amount  of  the  inren- 

tory,  when  they  have  had  seizin  of  the  whole  estate. 
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The  plaintiff,  as  curatrix  of  the  succession  of  her  deceased  WssrxiurDnT. 
husband,  claims  a  commission  of  five  per  cent,  on  the  aggre-    Member,  i834. 
gate  amount  of  certain  notes,  which  came  into  his  hands  as     pbudbomhv 
syndic  of  the  estate  of  Fran9ois  Vienne,  and  which  were  de-  TiBKNjB^iarATB 
livered  over  to  the  present  syndic.    The  amount  of  notes  and 
debts  due  the  estate  of  Vienne,  which  passed  through  the 
hJinds  of  the  plaintiff's  deceased  husband  while  acting  as 
syndic,  was  eight  thousand  four  hundred  and  ninety-five  dol- 
lars and  ninety-three  cents,  on  which  she  claims  five  per  cent., 
amounting  to  four  hundred  and   twenty-four  dollars    and 
seventy-nine  cents.     She  alleges  she  has  demanded  this  sum 
from  A.  Sempeyrac,  at  present  syndic  of  Yienne's  estate,  who 
refuses  to  allow  her  claim ;  wherefore,  she  prays  judgment 
therefor,  with  interest  and  costs. 

The  syndic  pleaded  the  general  issue  ;  and  that  the  plaintiff, 
or  her  husband  in  his  life-time,  while  syndic,  received  the 
amount  to  which  he  was  entitled. 

The  evidence  shows  that  the  plaintiff's  husband  was 
appointed  syndic  of  Yienne's  estate  by  the  creditors  thereof, 
who  declare  ^^  he  is  entitled  tQ  receive  for  his  services,  a  com- 
mission of  five  per  cent,  on  the  real  amovmi  he  may  haioe  m  his 
handsy  in  the  course  of  his  administration.^^ 

It  is  also  admitted,  that  the  account  claimed,  is  for  commis- 
sions on  uncollected  notes,  delivered  over  to  the  syndic,  the 
present  defendant,  after  the  death  of  the  former  syndic. 

The  probate  judge,  was  of  opinion,  that  by  the  words  real 
amounty  in  the  proc^  verbal  of  the  deliberations  of  the  credi- 
tors, it  was  evidence  of  their  intention  to  allow  the  commission 
only  on  money  actuaUy  received  by  the  syn^y  and  not  for  the 
trouble  of  having  the  property  sold  and  taking  notes  therefor. 
Judgment  being  for  the  defendant,  the  plaintiff  appealed. 

This  case  was  submitted,  after  brief  explanations  by  Mr. 

Barry  for  the  plaintifi^  and  Gen.  Thomas^  for  the  defendant. 

\ 

BuUardf  J".,  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  the  pleadings  in  this  case, 
is  whether  a  syndic,  who  administers  an  insolvent  succession, 
under  an  agreement  with  the  creditors,  that  he  shall  receive 
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WvmvDm.  a  commisBioD  of  five  per  cent  on  the  real  amooDt  reoemd  by 
OctoiftT,  itsL   him,  be  entitled  to  charge  that  commiflsion  en  notes  doc  to 


nwrnnaa    the  soeceflBion,  not  cdlected  hy  hhn,  but  handed  over  to  h» 
Timn?ii'»rATE  Bttcceasor.    The  expressionfl  vaeA  by  the  creditors,  io  their 

deliberations,  are,  ^  that  the  eaid  syndic  ahonld  be  entitled  to 
toni!n^  to*2l  '^c'^  fo'  his  services  in  that  capacity,  a  commisBion  of  five 
low  a  s^udte  fire  per  ccnt,  on  the  real  amount  he  may  have  in  his  hands,  in  the 
sion  on  the  rtai  oourso  of  his  Said  administration,  agreeably  to  law.  it  u 
SJ^hUhiJX  evident  the  creditors  contemplated  that  the  syndic  should 
in  the  oourte  of  continue  to  administer  fully  on  the  estate,  convert  the  proper- 
tion,  he  it  only  ty  into  money,  and  distribute  it  among  the  creditors.  Bui  he 
eomroisuo?  on  ^^  before  the  administration  was  closed,  and  another  syndic 
^»ntM^'^aua£  ^*®  appointed,  and  the  notos  given  by  purchasers  at  the  sale 
receivedhj  him,  of  the  estate,  Were  handed  over  by  his  representatives  to  the 

•nd  not  on  the  ,.  • 

amount  of  notei  ^^^  SynoiC. 

which  e^^  W®  concur  in  opinion  with  the  judge  ft  ywo,  that  the  crcdi- 
***  B^**  nf  ^'^  intended  to  allow  the  syndic  a  commission  only  on  the 
i8L^  the  eom-  amouut  of  mooeys  actually  received  by  him,  in  the  course  of 
ScTSmnot  *e»I  ^'  administration.  The  promissory  notes  of  purchasers,  do 
•^   ^T*.*^  not,  in  our  opinion,  constitute  a  real  amount  in  his  hands.  By 

cent ;  and  if  the  * 

first  mdie  is  ai-  the  act  of  1817,  the  commisslous  cannot  exceed  five  per  cent, 
mis^nJ*^nTe  "^^  ^^  ^^  ^^^  syudic  in  this  case,  were  to  be  allowed  full 
property  which  commission  on  the  notes  in  question,  his  successor,  who  is  to 

came     luto    his  ,. 

hands,  his  sue-  coUoct  them  and  distribute  the  proceeds  among  the  creditor^ 

Ix^I*  deiiTenS  would  be  entitled  to  nothing. 

for  final  dii«ri.      xhc  1678th  article  of  the  Louisiana  Code,  on  which  the 

bation,  would  be  ' 

entiUed  to  no-  appellant  relics,  does  not  appear  to  us  to  support  her  preten- 

ArS'eie  1675  of  sions.    That  article  relates  only  to  executors,  and  restricts 

iateJtI»iyto«eI  ^^^^^  commissious  to  two  and  a  half  per  cent,  on  the  amount 

euiors,  and  to  of  the  inventory,  when  they  have  had  seizin  of  the  whole 

two  and  a  half  per  ^  ^ 

cent    on  the  »•  estate. 
mount  of  the  in- 
ventonr       when 

wSin  o?  ^  ''  ^^  therefore,  ordered,  adjudged  and  decreed,  that  the 
whole  estate,      judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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WfigTSBir  Dm. 
October,  1S84. 


DAT  V8»  UAxra* 

AVFKAL  VAOS  TAB  OOURT  OW  TBI  8IXTB  JUDICIAL  PI8TBICT«    TBB    JUIMIB 

THBUEOF   PKS8IDINO. 

Where  it  ftppears,  that  the  plaintiff  in  execation  was  prevented  from  makin^r 
his  debt  out  of  property  seized  by  the  wron^ul  suing  oat  an  injunction, 
the  surety  in  the  injunction  bond,  is  liable  in  damages  for  aa  amount 
not  exceeding  the  penalty  of  the  bond. 

Although  a  judgment  enjoined,  draws  interest  mitil  paid,  the  cl4im  of  the 
plaintiff,  against  the  surety  in  the  injunction  bond,  is  for  damages  nH 
iiquidaied^  which  do  not  oarry  interest,  and  cannot  exooed  the  penalty  of 
the  bond* 

This  i3  an  action,  instituted  by  William  T.  Day,  as 
Assignee  of  Edward  A.  Day,  on  an  injunction  bond  exe- 
cuted in  favor  of  the  latter,  by  the  defendant  Wm.  C.  C. 
C.  Martin,  as  surety  for  Robert  Martin,  in  the  penalty  of 
one  thousand  five  hundred  dollars. 

The  plaintiff  alleges,  that  in  18S7  he  issued  his  execution, 
for  a  balance  of  a  judgment  against  Robert  Martin,  of  more 
than  two  thousand  dollars,  and  levied  it  on  four  slaves,  which 
was  enjoined  by  the  defendant  therein,  and  the  bond  sued  on 
executed  for  only  the  sum  of  one  thousand  five  hundred 
dollars.  He  alleges,  that  said  injunction  was  wrongfully 
sued  out,  and  was  dissolved  and  dismissed,  at  the  November 
term,  1829,  of  the  District  Court  for  the  parish  of  Rapides'; 
that  he  sustained  great  damage,  in  consequence  of  the  suing 
out  said  injunction,  amounting  to  more  than  the  penalty  in 
the  bond.  He  prays  judgment  against  the  defendant,  for 
the  penalty  of  the  bond. 

The  defendant  denied,  generally  and  specially,  that  the 
plaintiff  had  any  right  to  sue,  or  that  any  injury  was  sus- 
tained by  the  obligee  of  the  bond ;  and  if  any,  it  was  released 
by  prescription  and  the  laches  of  the  party,  in  not  recovering 
the  debt  from  the  principal  in  the  bond. 


DAT 
XAlTIir* 
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Wvmv  Dm;      The  plaintUT  proved  a  regular  assigDinent  of  the  original 
^^'^****^«  '*^'   judgment,  against  R.  Martin,  to  himselfl 

SAT  The  record  of  the  injunction  suit,  is  also  in  evidence.     R. 

^  Martin  alleges  in  his  petition  for  the  injunction,  that  he  only 

owed  about  one  thousand  dollars  on  Day's  judgment,  and 
that  four  of  his  slaves  were  seized  to  pay  said  balance ;  but 
that  he  had  made  a  further  pajrment  of  twenty-five  bales  of 
cotton,  which  was  not  credited,  and -conveyed  a  valuable 
tract  of  land,  which  Day  was  to  sell,  pay  himself  out  ctf' 
the  sale,  and  account  to  him,  which  he  has  fetiled  to  do ; 
that  E.  A.  Day  is  dead,  and  his  brother  is  setting  up  a 
fraudulent  claim  to  said  judgment  Day  joined  issue  on  Che 
injunction,  and  on  the  11th  day  of  November,  1829,  it  was 
dissolved  and  dismissed. 

It  further  appeared  in  evidence,  that  since  obtaining  the 
injunction,  R.  Martin  removed  to  Texas.  This  was  about 
18S0.  That  the  negroes  seized,  and  released  by  the  injunc- 
tion, were  soon  after  sold  to  pay  other  debts,  and  one  of  them 
died. 

The  district  judge,  after  hearing  all  the  evidence  in  the 
case,  rendered  judgment  for  the  plaintifi^  for  one  thousand 
one  hundred  and  twenty-one  dollars  and  fifty  centsi,  with  ten 
per  cent,  interest,  from  the  18th  August,  1830,  until  paid ; 
and  for  fifty  dollars  attorney's  fee,  in  dissolving  the  injunction, 
and  the  costs  of  suit    The  defendant  appealed. 

Boycej  for  the  plaintiff 

Wimn  and  Maaon,  for  defendant 

BuUard  Jl,  delivered  the  opinion  of  the  court. 

The  plaintifl^  as  assignee  of  E.  A.  Day,  claims  of  the 
defendant,  as  surety  of  R.  Martin,  on  an  injunction  bond, 
damages  alleged  to  have  been  sustained  by  him,  in  conse- 
quence of  the  wrongful  suing  out  of  a  writ  of  injunction, 
to  stay  proceedings  on  an  execution,  in  virtue  of  which,  the 
sheriff  has  levied  on  four  slaves,  the  property  of  the  principal. 


OP  THE  STATE  OP  LOUISIANA.  367 

He  alleges,  that  the  injunction  was  afterwards  dissolved,  as  Wvms  Dnrr. 
having  been  wrongfully  issued,  and  that  in  the  meantime^   OcftAcr,  tgai. 
one  of  the  slaves  died.     Another  was  sold,  at  the  suit  of         dat 
another  creditor,  and  the  others  cannot  be  found.     The       vAxrsx, 
defendant  pleads  substantially  the  general  issue,  denjdng 
the  right  of  the  plaintiff,  and  alleging  that  the  action  is 
barred  by  prescription,  and  that  the  defendant  is  released  by 
the  laches  of  the  plaintiff,  in  not  pursuing  the  proper  steps  to 
recover  from  the  principal. 

The  evidence  offered  by  the  plaintiff,  shows  the  execution     Where  it  ap- 

*  pears   that    the 

of  the  bond,  the  assignment  to  him,  the  dissolution  of  the  plaintiff  in  eze- 
injunction,  and  the  loss  and  total  dispersion  of  the  property,  yented  ^m  mal 
out  of  which  the  execution  miffht  have  been  satisfied,  if  the  '^•"S  J^*   <'«^t 

out  of  propertT 

injunction  had  not  been  granted.  One  of  the  slaves  is  shown  seized  by  the 
to  have  died,  and  it  is  contended  by  the  defendant's  counsel,  ^2injunctlon 
that  the  loss  ought  not  to  fall  on  him.     The  court  of  the  first  9^?  «»J?y  '^% 

o  iiyunetion  bond 

instance,  appears  to  have  been  satisfied,  that  if  the  injunction  u  liable  in  dam^ 
had  not  been  granted,  that  slave,  together  with  the  others,  ^imt,  ?ot  ca^ 
would  have  been  sold  for  the  benefit  of  the  plaintiff;  and  the  Jw^otJ^^^JISl 
loss  of  them  being  a  direct  consequence  of  the  stay  of  pro-  Aithoueh 
ceedings,  the  defendant  is  responsibk.  It  appears  to  us  judgmentenjoin- 
satisfactorily,  that  the  plaintiff  has  been  frustrated  in  the  est  until  paid, 
recovery  of  his  debt,  by  means  of  the  wrongful  injunction^  ^ntiff^aMuw* 
and  that  the  defendant  is  liable  in  damages,  for  an  amount  5^  ^^  >«  ^« 

,.  ,  ,  i.iii-^i  «i         injunction  bond, 

not  exceeding  the  penalty  of  the  bond.    But  the  court  below  is  for  dami^es, 
has,  in  our  opinion  erroneously,  given  a  judgment,  which,'  on  ^ch*^do*^ 
computing  interest  at  ten  per  cent.,  makes  the  amount  greater  ®^    interest, 
than  the  penalty  sum.     Although  the  original  judgment  bore  ceed  the  penaltj 
interest  until  paid,  the  claim  of  the  plaintiff  against  the  surety  ^ 
is  for  damages  not  liquidated,  and  which  ponseqiiently  do  not 
carry  interest.     The  balance  due  on  the  18th  of  August,' 
1830,  is  admitted  to  be  one  thousand  and  nine  doUars. 
Adding  to  this  the  intend  which  kad  accrued  at  the  time 
of  the  trial,  and  a  reasonable  allowance  for  expenses,  incurred 
in  defending  the  suit  in  injunction,  will  make  about  feorteen 
hundred  dollars,  which  we  'think  the  [rfaintiff  matitled  to.  . 
recover. 
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Dm.  It  ifl^  tberefiMre,  otdered,  adjudged  and  decreed,  Uiat  die 
Oet^^ftui.  jndgmeui  of  the  Dialricl  Court  be  reined;  and  proceeding 
to  gire  such  a  judgmeDt  ae  ouglil,m  cor  opinion  to  ba^ebMo 
rettdered  in  the  DietricI  Court,  it  is  ftulher  adjudged  end 
decreed^  that  the  plaintiff  lecorer  of  the  defendant,  the  sum 
of  iMrteeu  hundred  doUara,  with  coets  in  the  District  Court, 
those  of  the  appeal  lo  be  paid  by  the  plaintiff  and  appellee. 


IP 


•i 


AfTBAi.  vaoa  Tn  oovet  of  paobatss  voa  rmm  pammmu  or  unsn. 


Where  en  executor  is  appointed,  and  directed  in  the  will,  to  mU  the 
pvopertj  of  the  ieetator,  and  deliTor  the  reeidae  of  the  procteds  to 
the  heir,  he  ia  aathoriaed  to  take  poaseaaion  and  aell  it,  witfaoat  the 
«eisth  of  the  eatate  being  exprearij  given. 

The  plaintifl;  as  aitomey  of  the  absent  hairs  of  Jiides  Bekt, 
deceased,  applied  to  the  judge  of  probates,  for  the  ptiisk 
of  Rapides^  for  an  injunction  to  restrain  the  defeodeot,  as 
Isslaaentaiy  executor,  from  sellmg  the  property  of  said 
decedent,  on  the  ground  thai  he  had  no  eeteifi  of  the  propeity 
of  the  estate,  given  Co  him  by  the  will.  The  petition  allege^ 
that  the  executor  has  taken  iUegal  possession  of  the  effects  of 
said  estate,  and  has  sold  part  of  it,  without  any  order  or 
authority  of  oourt,  and  has  adi^ertiaad  the  real  estale  and 
daves  for  sale,  also  without  authority.  The  petitioner  pmy^ 
that  the  executor  be  enjoined  from  proceeding  any  further,  or 
frun  exerciaag  any  right  of  poesesuon  or  dispoesl  of  said 
property,  until  he  gives  bond  with  secudty^  for  the  ftitbful 
administration  thereof 

On  the  first  of  November,  18M,  Jules  Bel<»t  made  bis 
olographic  will,  in  which  he  declares,  ^^  after  the  payment  of 
my  ddbts,  which  will  be  operated  by  the  sale  of  my  bouse 

and  tnoveablafl  tbnt  I  mav  oWn  S^ 


♦  * 
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arising  from  the  sale  of  his  property,  after  paying  his  debts,  Wimu  Din. 
he  bequeathes  to  the  foundling  hospital  in  Paris,  &c.     His    Qg«>^>'«^ 
father  having  died  before  him,  the  testator,  on  the  12th       ^^^ 
September,  1833,  made  the  following  codicil  to  his  will :  baiut. 

''My  father  being  dead,  the  dispositions  in  his  favor  are 
by  this  subsided,  but  it  is  my  wish,  that  the  balance  of  the 
clauses  of  the  said  will,  remain  the  same  as  heretofore ;  and 
to  insure  it  the  better,  I  nominate  Mr.  Wm.  Bailey  for  my 
testamentary  executor,  and  beg  of  him  to  make  his  best 
exertions,  to  send  to  my  daughter  the  whole  of  my  property, 
or  to  send  for  her  in  Prance,  and  put  her  in  Bome  respectable 
house  of  this  country,  where  she  can  get  a  good  honest 
education,  and  for  this  last  service,  that  I  will  receive  of 
him,  I  give  him  ten  per  ceni,i  on  every  net  sum  that  will  be 
collected  out  of  my  estate.** 

The  will  was  admitted  to  probate,  on  the  8th  July,  1834. 
The  executor  proceeded  to  take  possession  of  the  property, 
and  dispose  of  it  under  the  will.  The  plaintiff,  as  attorney 
for  the  absent  heirs,  was  of  opinion,  the  executor  was  not 
entitled  to  the  ^emn,  by  the  terms  of  the  will,  applied  for  an 
injunction,  which  was  refused  by  the  probate  judge.  The 
plaintiff  appealed  from  the  order  of  refusal. 

The  only  documents  and  evidence,  upon  which  the 
proceedings  were  had,  was  the  petition  and  copy  of  the 
wilL    The  probate  judge  granted  the  appeal. 

The  case  was  explained  by  JIfr.  Dwdapy  in  proprH  pereonl^ 
and  by  JUr.  Dunbar^  for  the  defendant. 

Martin  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  being  attorney  of  the  absent  heirs  of  Belot^ 
is  appellant  from  the  decision  of  the  Court  of  Probates,  refusing 
to  enjoin  the  defendant  from  exercising  any  right,  or  act  of 
poesession,  in  relation  to  the  property  belonging  to  the  estate 
of  Belot,  until  he  shall  first  give  bond  and  security  for  his 
f&ithful  administration. 

The  injunction  was  prayed  for  on  a  8Uggestio]^IIIEll|&j^||^ 
will  does  not  give  the  seizin  of  the  property  of  i\^  ^^J^  -         ^' 

the  executor ;  and  that  the  latter  had,  notwiths) 

47 


l^lBlt^T^^J 
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WmsMT  Dtn.  waat  of  fuitlianty,  advertised  the  property  for  sale,  and  was 
^^"^"^^'^^^  about  to  eell  it,  without  first  obtaimug  the  older  of  the  Court 
i»^^^      of  Probatee,  for  that  purpose. 

MAuw.  It  is  admitted  oo  the  part  of  the  defeodaot,  that  the  proper- 

ty was  offered  for  sale,  wilhout  any  inrder  of  court,  but  that 
this  was  ao  error  which  has  siaee  been  cured. 

The  testator  direcle,  thai  the  payment  of  his  debts  be 
e&cted  by  the  sabs  of  his  house  aod  Lot,  aad  of  his  goods.  He 
bequeathes  to  his  father  a  life  estate  in  a  slave,  who  is  to  be 
emaacipaied  after  his  death.  Whatever  is  left  frooi  die  sale 
tftf  hisastate,  after  the  payment  of  his  debts,  he  gives  to  a 
liospital  in  Paris,  in  France,  for  the  heoefit  of  his  daughter, 
whom  he  left  there^ 

The  father  dying  first,  the  teetator  by  a  codidl  appointed 

the  defendant  his  executor,  and  directed  him  to  anul  his 

property  to  hie  daughter. 

Where  anex-     R  fiPP^MS  fn>m  the  wiU,  thftt  the  testator  made  his  dasis^ter 

^^^^^^'  dT  ^  universal  iegatee»  nnd  directed  his  executor  to  tmnsmit 

^r^i?  the  the  residue  of  his  estate  to  her«    This  could  not  he  eflfected  in 

pro^^"^  ^  ^7  "^^^  °^^  ^t>^  ^y  ^  ^^^  ^^  ^®  property.  It  could  not 
tefUtor,  end  de-  ^c  made  10  kind  as  respeciA  the  house  and  lot,  or  the  riaiveL 

liver  the  reiidne  .-«*  «  ^iii        ..«»««. 

of  the  proeeedt  cvcu  if  the  latter  be  not  entitled  to  her  freedom.  The  exscur 
!•  M^Miriiied  to  ^^  <^<>^  '^^  execute  the  wiU«  without  taJdng  possession  of 
«S?se8T*CiiS  **^*  property  and  seUiog  it,  when  the  heir  was  in  France. 
out  the  MisiH  of  The  Court  of  Probates  did  not,  therefore,  acr«  in  reftuing 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Probate  Court  be  affirmed,  the  appellant 
paying  aU  ^oets. 
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October,  1834. 

ClAltT 

htfMAX.  tn^m  V0S  eooKr  or  ittB  ><»<i»Tg  jo»icial  »iMAictv  tb*  xeiM# 

ia  the  dlTiBion  of  tke  pariah  of  Ousohita,  and  eitaMirfunent  of  tba  paiialx 
of  CarzolU  in  1832»the  law  provides  that  the  taxee  for  I83l«  in  the  part 
embraoed  by  the  new  parish  of  Caroll,  ehall  be  coUoeted  by  tho  sheriff  of 
Ouaicfadta«and  by  him  paid  over  to  the  sheriff  of  Carol! :  Heidy  that  tb» 
sheriff  who  came  into  office  ja  Ouachita^  afiei  the  taxes  wer^  coHected« 
was  not  responsible  for  their  payment;  and  for  any  sums  he  coUected  a* 
depaty  of  his  pvodecassor^  he  i*  not  liable  eacept  to  his  principaL 

Thifl  mift  19 instituted  by  the  plaintifl^  ns  sherifTof  tbe  parish 
of  CamroU,  demanding  from  the  defendant  a  stmt  of  money, 
which  he  allege?  the  latter  collected  as  taxes  doe  in  the  parish 
of  Carroll,  while  acting  as  sheriff  of  the  parish  of  Onachita. 
The  petition  charges  that  by  the  ISth  section  of  the  act  of 
the  2f  St  March,  t883,  the  amount  of  the  parish  tax  of  1891, 
due  by  the  inhabitants  of  the  parish  of  Carroll,  shall  be  col- 
lected by  the  sheriff  at  the  parish  of  Ouachita,  and  by  him 
paid  over  to  the  sheriff  of  CarroH;  and  further  chargei^  that 
the  defendant  as  sheriff  ha^  collected  said  tares  to  the  amount 
of  three  thousand  dollars,  which  he  has  refused  and  fttiled  to 
pay  oTer  to  him  (the  plaintifi),  who  was  dtdy  qualified  as* 
sheriffof  CarroU,  and  authorised  by  larw  to  reeeire  the  same. 
He  further  alleges  that  by  the  wrongful  detention  of  said  sum^ 
the  inhabitants  €ft  the  parish  of  Carroll,  and  he  as"  sheriff 
thereof,  sustained  damages  to  the  amount  of  one  tboosancf 
dollars.    He  prays  judgment  for  said  sum  and  damages ; 
and  that  the  defendant  answer  interrogatories:  }.  Have  yotr 
not  coDected  of  the  inhabitants  of  that  part  of  the  parish  of 
Ouachita,  incltided  in  the  parish  of  Carrofl,  three  thousand 
dollars,  parish  tax  for  the  year  18S1  7   2^  If  yott  hare  no€ 
collected  that  araomrt,  state  prectsefy  the  sum  yon  hare  col- 
lected 1  S.  Hare  net  said  taxee  been  demanded  of  yavtl 
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Wmtibm  Uira,      The  defendant  pleaded  a  general  deniaL    That  the  law  of 

Ocfber^  mi.   ^^  legislature,  relied  on  by  the  plaintiff,  is  unconstitutional : 

<^*T        that  the  money  claimed  by  the  plaintiff  was  appropriated  by 

•junov.      the  parish  of  Ouachita,  previous  (o  said  acl  of  the  legislature, 

relied  on,  beingenacted.  He  further  pleads  the  prescription  of 

one  year,  against  any  damages  which  may  be  claimed  of  him. 

To  the  first  interrogatory  he  answers,  he  does  not  know  the 
exact  amount  of  taxes  he  collected.  That  Jonathan  Mor- 
gan, who  was  the  sheriff  of  Ouachita,  collected  some  of 
the  taxes  referred  to,  some  were  collected  by  this  respondent 
as  deputy  sherifl^  and  some  by  another  deputy  of  aaid 
Morgan,  in  all  about  two  thousand  one  hundred  dollars, 
td.  He  has  answered  this  interrogatory  in  his  answer  to  the 
first.    Sd.  To  this  he  answers  yes. 

It  was  admitted  that  the  plaintiff  was  sheriff  of  Carroll,  at 
the  institution  of  this  suit ;  that  Jonathan  Morgan  was  sheriff 
of  Ouachita,  and  collector  of  the  parish  taxes  for  1831,  and 
continued  as  such  until  March,  1832.  That  on  the  10th 
March,  1832,  the  defendant,  who  bad  previously  been  the  de- 
puty of  Morgan,  was  commissioned  sheriff  of  the  parish  of 
Ouachita,  and  gave  bond  and  qualified  on  the  24th  of  that 
month. 

The  evidence  showed  that  the  parish  taxes  for  1831,  were 
collected  and  credited  in  the  account  of  Jonathan  Morgan,  as 
sheriff,  on  the  books  of  the  parish  treasurer  of  the  parish  of 
Ouachita,  that  they  were  collected  in  part  by  the  defendant 
and  paid  over  firom  time  to  time ;  that  in  the  month  of  Sep- 
tember, 1832,  the  parish  treasurer  of  Ouachita,  made  a  settle- 
ment with  the  sheriff  of  Carroll,  when  the  parish  taxes  of  Car- 
roll, amounted  to  two  thousand  one  hundred  and  seventy- 
four  dollars  and  seventy-nine  cents^  subject  to  a  credit  of  two 
hundred  dollars.  That  the  whole  of  said  parish  taxes  for 
1831,  ;vere  charged  to  J.  Morgan,  as  sheriff  of  Ouachita,  and 
collector  thereof,  on  the  15  th  November,  1831,  and  that  all 
the  payments  of  said  taxes  so  charged,  were  credited  to  his 
account  accordingly. 

The  act  of  the  legislature,  establishing  the  parish  of 
Carroll,  passed  in  March,  1 832,  section  1 3,  provides,  "  that  the 
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amount  of  parish  tax  for  ISSl,  due  by  the  inhabitantfl  of  that  Wimmv  Diit, 
part  of  the  parish  of  Carroll,  shall  be  collected  by  the  sheriff  o^^*»^f  '»34. 
of  Ouachita,  and  by  him  paid  over  to  the  sheriff  of  CarrolL"  cujlt 

The  district  judge  readered  judgment  in  favor  of  the 
plaintifi^  against  the  defendant,  for  one  thousand  nine  hun- 
dred and  seventy-four  dollars  and  seventy-nine  cents,  with 
interest  and  costs.    The  defendant  appealed. 

Wmnj  for  the  plaintiff,  considered,  as  the  defendant  had 
received  the  taxes,  due  to  the  parish  of  Carroll,  for  1831, 
although  not  sheriff  at  the  time  they  were  all  collected,  or 
when  the  law  passed,  yet  having  received  them,  as  was  shown 
by  the  evidence,  he  held  them  subject  to  this  law,  and  was 
bound  to  account  for  them  accordingly. 

JBorry,  for  the  defendant,  contended  that  the  taxes  of  1831, 
were  appropriated  by  the  police  jury  of  Ouachita,  before  the 
passage  of  the  act  of  1832,  and  before  the  parish  of  Carroll 
existed,  or  was  taken  from  Ouachita. 

2.  The  operation  of  the  law,  under  which  these  taxes  are 
claimed,  would  be  retrospective,  and  the  law  unconstitutional. 

3.  The  taxes  now  demanded,  were  collected  by  the  former 
sherifl^  andjf  any  one  is  liable  to  this  action,  it  is  him.  The 
present  defendant  cannot  be  sued  for  this  claim. 

Masany  for  the  plaintiff,  in  reply. 

1.  The  act  of  the  legislature,  under  which  this  claim  is 
made,  is  constitutional,  because  it  is  only  directory  to  the 
sherffl^  in  paying  over  the  taxes  collected  within  the  bounds 
of  the  new  parish  of  CarroIL 

2.  The  present  sheriff  is  properly  sued,  because  he  was  in 
office,  before  this  money  was  appropriated  by  the  police  jury 
of  Ouachita,  and  collected  part  of  it  himself. 

BuUardy  J*.,  delivered  the  opinion  of  the  court. 

The  act  of  the  Legislature,  approved,  March  14th,  1838, 
providing  for  the  establishment  of  the  new  parish  of  Carroll, 
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WsmftsDur.  amopattA  of  a  part  of  that  of  Oittcliiia»  ad  a  inrlof  Cooi- 

^^1^^^  cordiay  provided  among  other  ilangB^  that  Ibe  amouDt  of 

cLAKT        pariih  tax  for  IMl,  due  by  tbe  inhahkamaof  that  part  of  tha 

•KAtioir.      padsh  of  Onachitay  fonniof  tka  paiafa*of  CarroB,  dboutf  be 

coUeeted  by  the  iheiiff  of  OuacUta,  aad  by  him  paid  over  to 

tbe  sheriff  of  CarrolL    In  punuaiice  of  that  alatute,  the 

present  suit  was  institated  by  the  one  sheriff  againei  tbe  otho^ 

alleging  that  the  defendant  as  sheriff  of  the  parish  of  Chuu 

chita,  has  collected  the  tax  to  the  ainooai  of  three  thoaeand 

doUarSy  and  refuses  to  pay  it  over.    The  plaintiff  pnijra  jodg* 

ment  ibr  that  amount,  and  one  thousand  ddhire  damages;. 

The  defendant  put  in  &r  exception,  Uiai  be  was  not  the 

sherifl^  and  had  no  authority  to  collect  the  taxes  ia  qaeetioo^ 

but  that  Jonathan  Morgan  was  the  sheriff  at  thetimcvand 

the  only  person  responsible.    This  exception  being  overruled, 

the  defendant  pleaded  on  the  merits,  and  judgment  betng- 

lo  the  d>.^<^  rendered  against  him,  he  appealed. 

OoMhita,    and      The  evidence  showa^  that  Morgan  was  the  sheriff  of  Oubp- 

Sw   iMrilT  of  chita,  at  the  time  the  tax  of  1831  was  cdOiected,  that  a  past 

S^l^^Hd^  ^  ^^  ^^"^  collected  by  the  present  defendant^  then  acdng  as 

tint  the  taxes  for  deputy,  and  by  other  deputies^  and  that  the  amount  was  ptid 

l^hnMd  bvi£e  over  by  bim  to  the  parish  treasurer,  and  credited  to  the  account 

CuToinh^i  he  ^  Morgan,  his  principal,  and  that  he  enteied  en  the  discharge 

eoUeeted  hythe  of  his  dutics  as  Morgan's  successor,  on  the  S4th  of  Maidi, 

ehitiL»andhjhim  1832,  after  which  period  it  does  not  appear,  that  any  part  of 

SliSSc^  tbe  t««  ^"  «>"««ted- 

^^ft  ^^  ^^  '^  appears  to  us  clear,  that  the  statute  did  not  impoee  cm 
into  offioe  in  the  present  sheriff,  the  duty  of  collecting  the  tax»  because  he 
SlTttoes  ^  ^^  ^<>^  sheriff  at  the  time  it  was  collected,  and  that  for  .the 
eolieeted.watnot  gumg  received  by  him  as  deputy,  he  Was  responsible  only  to 
£^  payment;  his  principal.  In  the  capacity  in  which  he  is  sued,  he  shows 
K'^iSS^^^dTM  that  the  law  imposed  no  duty  upon  him  in  relation  to  that  ta% 
deputy  of  his  because  he  was  not  the  official  collector  for  the  taxof  I8SU 

t}FeQeoeMor«   ne  ' 

IS  not  liable  ex-  and  having  paid  over  to  his  principal  the  sums  collected,  as 
e^*to  his pnn-  j^p^jy^  |j^  jg  qq  longer  accountable  even  to  him* 

It  has  been  urged,  that  Jonathan  Morgan,  being  /tmcfat 
f§gh,\%  no  longer  liable  to  besued  as  sheriff.  To  thac  it 
may  beanemred,  thattf  the  statute  in  question,  imposed  a 
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dnty  iipcm  him,  which  he  neglected  to  perfonn,  he  rendered  Wvimr  Dnr. 
hkDself  penonaUy  liable.   li  is,  however,  certaio,  that  he  wa£  ^^^^^^^^  '*^' 
out  of  oflSee  before  the  paeiage  of  the  aei.  bvx&vzt 

We  forbear  to  leuch  the  question,  whether  according  to  the  x<Kur]isirxTA&. 
fair  amstniciiom  ct  the  statute,  or  the  gefieral  principles  of 
law,  the  two  parishee  are  bound  to  make  an  equitable 
partitjon  of  any  funds  exislifig  in  their  common  treasury  at 
the  iime  of  their  separation.  That  question  does  not  property 
arise  between  the  present  parties. 

It  i^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  avoided  and  reversed,  and 
jttdgment  b  here  rendered  in  fiEiTor  of  the  defendant, 
costs  in  both  courts. 


STEBBTT  ttf.   M^IiriVBT  AJIB  WIFE.  Iim 

sz  m\ 

APPEAL  nOM  TBI  COUAT  Of  PA09ATU  VOE  TB«  PARXflfl    Of    CONCOEDJA. 

The  0«Qrt  of  Probtttos  will  not  entertain  jarisdiction  of  a  suit  against  a 
ottnAor  of  an  estate  to  Tecorer  the  property  whidi  it  ia  alleged,  has  been 
inpegnkrij  eoUi,  and  sspectally,  when  the  purchaaera  are  not  made  paitfee. 

The  Probate  Court,  cannot  inqnire  directly  into  the  title  to  real  estate, 
though  there  an  oaaea  in  which  U  may  be  done  incidentally. 

It  IS  not  enough  to  aHege  that  a  defendant  is  curator  of  an  estate,  to  give 
jurisfietion  to  the  Court  of  Probates,  of  the  subject  matter,  not  in  itself 
^  fiTobate  jurisdiction. 

The  plaintiff  alleges  he  is  the  lawful  heir  of  one  William 
HTman,  deceased,  whose  succession  has  been  opened  in  the 
parish  of  Concordia,  and  that  it  consists  of  a  tract  of  land^ 
slaves,  stock  of  cattle^  plantation  implementei,  crofe  gathered^ 
rights  and  credits,  amounting  to  about  twelve  thousand 
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Witmv  Dnr.  dollan,  which  property  belonging  to  said  estate,  was  sold  by 
Q""*^'^*^  the  widow  of  said  Hyman,  without  the  authority  and  formali- 
ties of  law ;  there  being  no  counsel  for  absent  heirs  appointed 
^  to  attend  the  taking  of  an  inventory,  and  no  account  of  any 
administration  was  rendered  for  several  years,  as  required  by 
law.  He  alleges  that  said  proceedings  are  null  and  void ;  aod 
that  the  widow  has  since  intermarried  with  one  George  6. 
M^Kinney,  to  one  or  both  of  whom,  letters  of  curatorship 
have  been  granted :  He,  therefore,  prays,  that  tbey  be  cited, 
that  an  attorney  for  absent  heirs  be  appointed,  and  that  be 
may  be  recognized  as  heir  of  the  said  William  Hyraao, 
deceased ;  that  the  sale  of  said  estate,  and  all  the  proceedings 
had  in  this  court,  in  relation  to  it,  may  be  annulled,  and  that 
he  be  put  in  possession  thereof. 

On  the  10th  December,  18S2,  the  defendants  filed  their 
answer,  denying,  generally,  the  plaintiffs  demand;  and 
specially  his  heirship  and  right  to  sue,  &c. 

On  the  10th  July,  1833,  the  defendant  filed  his  peremptory 
exception  to  the  petition ;  alleging  he  was  not  bound  to 
answer  to  the  merits,  because  the  Probate  Court  bad  do 
jurisdiction  of  the  case,  and  prayed  that  it  be  dismissed. 

The  judge  of  probates,  rendered  judgment  on  this  excep- 
tion, dismissing  the  cause ;  first,  because  the  title  to  immovea- 
bles is  involved,  of  which  the  Probate  Court  has  no  jurisdiction; 
second,  the  property  is  alleged  to  have  been  sold,  and  most  be 
in  the  hands  of  third  persons,  whose  rights  cannot  be  decided 
on,  without  making  them  parties.    The  plaintiff  appealed. 

R.  Ogden  and  Whm,  for  the  plaintiff,  explained  the  case. 
They  contended,  that  the  Probate  Court  had  jurisdictioii 
of  the  matters  set  up  by  the  plaintiff  in  his  petition,  and  was 
the  proper  tribunal  in  which  she  should  present  his  claim,  &nd 
h^  recognised  as  heir. 

DwiboTf  for  the  defendant,  replied,  that  the  plaintiff's 
action  could  not  be  maintained.  The  sales  of  the  property 
claimed,  cannot  be  annulled,  without  making  the  purchaser? 
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parties  to  the  siiit     This  not  being  done,  the  suit  must  be  Wmmr  Dm. 

dismissed.  October.  ttS^ 

2.  This  is  not  an  action  of  reveudication,  and  consequently       xmnr 
the  property  demanded,  cannot  be  reclaimed.  x'xiimTiTAK. 

3.  The  curatrix  is  not  called  on  to  account  for  the  property 
of  her  deceased  husband's  succession,  and  no  judgment  can 
be  rendered  against  her.  In  every  point  of  view,  therefore, 
in  which  it  may  be  considered,  this  cause  cannot  b^  sustained. 

BvUardy  /.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  in  this  case  for  our  decision, 
is  whether  the  petition  sets  forth  any  matters  of  probate 
jurisdiction. 

The  petition  begins  by  alleging  that  he  is  a4awful  heir  of 
one  Hyman,  whose  succession  is  open  in  the  parish,  and 
unadministered.  That  one  of  the  defendants  claiming  to  be 
the  widow  of  the  deceased,  took  possession  of  the  estate,  con- 
sisting of  land,  slaves  and  moveables,  that  it  was  sold  by  her 
without  an  observance  of  the  provisions  and  formalities  of 
law,  and  that  the  proceedings  which  have  been  had  in  the 
court  to  which  the  petition  is  addressed,  are  null,  because  no 
attorney  of  absent  heirs  was  appointed,  and  no  account  of 
any  administration  was  made  and  returned  for  several  years 
after  the  opening  of  said  succession.  He  then  prays  that  the 
widow,  who  is  said  to  have  intermarried  with  the  other  defend-^ 
ant,  and  to  one  or  both  of  whom,  letters  of  curatorship  have 
been  granted,  may  be  cited,  &c.,  that  he  may  be  recognised  to 
be  a  lawful  heir  of  the  deceased,  that  the  sale  of  the  said  estate 
and  all  the  proceedings  had  in  this  court,  may  he  annulled,  --  ^^^ 
avoided  and  reversed,  and  the  petitioner  thereupon  put  in  poe-  Probates  wUi not 
session  of  said  estate,  or  such  portion  thereof,  as  may  be  d^oUonof awit 
adjudged  to  him,  and  for  general  relief.  S^^esite^r^ 

It  is  evident,  the  plaintiff's  principal  object  is  to  recover  the  coTerthe proper- 
property  of  an  estate  irregularly  sold,  and  it  is  clear  the  Court  Eged  ^haa  'bee^i 
of  Probates  cannot  inquire  directly  into  the  title  to  real  estate,  iS?'*'jMJuiw 
though  there  are  cases  in  which  it  may  be  done  incidentally,  ^^^^  *>*«  V^ 

^  *A*iiiii  ««  chasert  are  not 

for  certam  purposes.     It  is  alleged,  that  the  property  has  been  «»^ep«itiea 

48 
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WmuDiCT.  Mid,  bai  to  whom  is  not  Bbown,  nor  is  the  mffomi  pudiMer 
Q'*'*^'**^  made  a  party.  It  is  Uue,  the  plaintiff  states  that  leUcn  rf 
XTKBSTT  curatorship  have  been  granted  to  one  or  both  of  the  4efiDd. 
M*%mtjKrAu  ^^^  ^^  ^®  ^^^^  Dot  aak  that  the  letters  of  curatoiBbipQay 
The  Probaite  be  Vacated,  nor  for  an  account  of  admimatratioD,  It  u  not 
^i^  **di!^7  enough  to  allege  that  a  delendant  ia  curator  to  gife  jvis- 
1^  **  ^^^  diction  to  the  Court  of  Probates  of  the  subject  malUf  wKift 
tkoogfa  there  m  itself  of  probats  jurisdiction.  The  same  remark  nay  U 
h^j'^hJ^  made  in  relation  to  the  allegation  that  the  phiintiff  b  an  heir, 
*°^1u*S"iJot  ©-  ^^^  '^®  prayer  that  he  oaay  be  recognised  as  suck  The 
Boogh  to  aUege  question  of  heirship  may  be  inquired  into^  in  any  covt  of 
u1,^*rfll!ll  original  jurisdicUon.  as  a  fac^  on  which  the  rijhte  of  the 
^'^^ietiMi  *^to  P^^^^  ™*^y  dcpeni  As  an  abstract  question,  it  is  no  more 
theCoartofPktH  of  the  cxclusivc  competence  of  the  Probate  Court,  than  of 
j«r*in«rer"not  any  Other.  An  heir,  in  order  to  sue  for  the  property  of  in 
utej^«u^c^  estate,  which  he  claims  in  that  character,  is  not  obliged,  fiist, 

to  resort  to  a  Court  of  Probates,  to  establish  the  fiM^t  of  his 
heirship. 

It  has  been  attempted  to  show,  that  this  is  in  fact,  an  actku 
to  annul  judgments,  orders  and  proceedings  in  the  Probalt 
Court,  and  consequently,  that  no  other  court  could  tab 
cognizance  of  it  But  the  orders,  judgments  and  proceediogs^ 
are  not  specified ;  on  the  contrary,  it  is  alleged,  that  th«  estate 
is  unadministered,  and  no  authority  to  administer  is  aak^ 
It  is  essential  to  an  action  in  nullity  of  a  judgment,  that  it 
should  be  brought  against  a  person  who  was  a  party  to  the 
judgment  This  is  not  alleged  in  this  case.  It  is  vagody 
stated,  that  all  the  proceedings  and  orders  are  null,  without 
showing  that  the  defendants  were'  parties^  much  leffi  that 
the  plaintiff  was.  In  this  respect,  this  action  has  not  the 
semblance  of  an  action  to  armul  a  judgment  We  infer  froin 
the  whole  tenor  of  the  petition,  taken  together,  that  the  aU^ 
gation  of  nullity  in  tbe  proceedings,  was  merely  incidental  to 
the  principal  demand,  to  wit :  tbe  recovery  of  property  "le- 
gally alienated,  belonging  to  the  succession  of  Hyman,  and 
that  there  is  no  question  of  probate  jurisdiction  stated,  whico 
the  defendants  had  any  interest  in  contesting.    We  arej 
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therefore  of  opiiiioo»  that  the  court,  did  not  err,  in  sustaining  WxsTinir  Dht. 
the  exception.  Q<^<^^'  *»^- 


It  i%  therefore,  orderec^  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Prcrfiates  be  affirmed,  with  60Bts» 


7LINT,   STIVDIO,  In.    VS.  ClTirT  ST  AX. 

ArtBAIi  Fmoa  TBS  COOKT  «F  TBS    SIXTB   IUNCIAL  I>UTA10T»  tub    jo  DOS 

OI  TBI  SBFEMTB  FBSSXDIMG. 

Where  two  jadgments  are  rendered  in  the  same  casd,  and  the  last  is 
appealed  from,  and  decided  to  be  a  nulUty,  the  right  of  appeal  on 
the  first  judgment  »  siupended,  until  the  decision  takes  place,  and  an 
appeal  m&j  be  taken  within  a  year  from  that  period,  although  more 
than  a  year  has  elapsed,  since  signing  the  judgment  appealed  from. 


lis  is  an  action  instituted  by  the  syndic,  appointed  by  the 
creditors  of  the  late  Samuel  C.  Cuny,  to  rescind  two  sales  of 
certain  n^^oes  and  other  property,  first  conveyed  by  S.  C. 
Cuny,  in  his  Ufe-iime,  by  notarial  act,  dated  24th  May„ 
l8Mp  to  Stephen  £.  Cuny,  and  by  the  latter  to  R.  R.  Cuny, 
by  act  dated  17th  May,  1826i.  The  consideration  expressed 
in  both  sales^  was  eight  thousand  one  hundred  dollars. 
See  iht  ease  rtporUd  m  6  1m.  Reports^  67. 

In  his  answer.  Dr.  R.  R.  Cuny,  the  last  purchaser,  avers 
the  sale  to  him  was  for  a  b(m&  fide  consideration,  that  he 
would  pay  off  a  Judgment  of  N.  Cox,  against  his  deceased 
brother,  S.  C.  Cuny ;  that  in  pursuance  of  said  agreement, 
he  has  paid  N.  Cox  seven  hundred  and  fifty-^four  dollars  and 
seventy-^ix  cent%  and  obligated  himself  to  pay  the  bahrnce 
of  one  thousand  two  hundred  and  three  dollars  and  forty- 
seven  cents,  with  interest  and  costs.     He  further  states,  *^  he 


tiff. 

CURT  XT  Ak, 


•/ 
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Wwnmt  DiiT.  has  never  actually  received  into  his  poaseasiony  hut  a  part  of 

Off^^ninsL   iIj^  property  enumerated  in  said  sale ;  and  avers  he  is  willing' 

nisT        on  his  port,  to  re-convey  aU  the  property  that  u  in  hie  paseeteiim^ 

cusTLrAim    hy  virtue  of  the  said  sale  to  him,  to  the  petitioner,  as  syndic 

of  the  succession  of  Samuel  C.  Cuny,  as  soon  as  the  said 

syndic  shall  pay  him  the  sum  of  seven  hundred  and  fifty-four 

dollars  and  seventy-six  cents,  with  interest,  &c.,  which  he  paid 

to  N.  Cox,  and  pay  the  further  sum  of  one  thousand  two 

hundred  and  three  dollars  and  forty-seven  cents,  with  interest 

and  costs  as  stated,  for  which  he  has  become  bound  to  said 

Cox,  as  a  part  of  the  consideration  of  said  conveyance  to  him, 

by  S.  E.  Cuny.'' 

In  an  amended  answer  subsequently  put  in.  Dr.  Cuny 
pleads  the  prescription  of  one  year  against  the  action,  as 
tending  to  rescind  the  sales ;  and  avers,  no  injury  was 
sustained  by  the  creditors  of  S.  C.  Cuny,  who  are  repre- 
sented by  the  plaintiff,  because  they  were  not  such  at  the 
time  of  the  sale  to  him,  and  that  they  became  creditors  (if 
at  all)  since. 

There  were  two  appeals  in  this  case.  The  first  was  tried, 
and  sent  back  from  the  lost  judgment  rendered.  The  second 
appeal  was  taken  the  29th  of  October,  1833,  from  the  first 
judgment  rendered  in  the  District  Court,  which  was  signed 
the  11th  November,  1831.  The  Supreme  Court  decided, 
that  the  last  judgment  rendered  by  the  district  judge,  was 
a  nullity,  and  that  the  execution  of  the  first  judgment  being 
suspended,  until  a  decision  was  had  on  the  last,  the  appel- 
lant's right  of  appeal  was  reserved  accordingly.  On  the 
return  of  the  case  to  the  District  Court,  the  present  af^ieal 
was  taken,  although  more  than  a  year  had  elapsed,  mnce  the 
signing  of  the  judgment  appealed  from/ 

JFIttU,  for  the  plaintiff,  insisted  that  this  case  must  be 
dismissed,  as  the  appeal  was  not  taken,  within  a  year  from 
the  date  of  the  judgment  appealed  fiom. 

2.  The  sales  from  S.  C.  to  S.  E.  Cuny,  and  from  the  latter 
to  Dr.  Cuny,  are  simulated  and  void  as  to  creditors,  and  must 
be  set  aside. 
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S.  The  syndic  represents  the  creditors  collectively,  and  is  VfrnmaofDm. 
not  restricted  in  his  action,  to  set  aside  said  sales,  to  a  year    Q^^^»^*^ 
from  their  passage,  but  only  within  a  year  from  the  date  of        vuht 
his  appointment. 


V9, 
cum  XTAKi 


Dunbar  and  Wmny  for  the  defendants. 

1.  The  delay  in  appealing,  in  this  case,  was  occasioned  by 
the  act  of  the  appellee,  who  notified  the  defendants  to  comply 
with  the  last  judgment,  instead  of  the  first,  there  being  two  in 
the  same  case. 

2.  The  Supreme  Court,  in  deciding  that  the  first  judgment 
was  the  right  one  to  appeal  from,  has  reserved  tlie  right  of 
appeal,  and  the  limitation  to  appeal  within  a  year,  runs  only 
from  the  date  of  the  decision  of  the  appellate  court  See  6 
JLd.  Reports^  67. 

S.  The  sales  were  made  for  a  good  consideration,  to 
indemnify  Dr.  Cuny  against  a  claim  he  became  responsible 
for,  on  account  of  S.  C.  Cuny,  to  N.  Cox.  Even  creditors 
cannot  set  them  aside,  as  more  than  a  year  elapsed  before 
suit 

Martin  /.,  delivered  the  opinion  of  the  <y urt. 

The  facts  of  this  case  are  correctly  stated  in  the  report  of 
the  decision  of  this  court,  when  it  was  before  us  at  the  last 
term  in  October,  18SS.  See  6,  La.  Reports,  67.  The  judg-  jud^"?  m 
ment  then  appealed  from,  was  reversed  on  the  ground,  that  'c^erod  in  Ae 
the  District  Court  having  already  given  a  final  judgment  in  the  Ust  ii  tp. 
the  case,  erred  in  re-considering  that  judgment,  and  rendering  SMided'tTbTa 
a  second.  The  defendants  are  now  appellants  from  the  first  of^!2irf^5f^ 
judgment,  and  the  appellees  have  prayed  the  dismissal  of  the  fint  judgmeotit 
appeal,  on  the  ground  that  it  was  taken  after  the  expiration  2he^^  deeUion 
of  more  than  a  year  after  the  rendition  of  the  judgment  |!?iIS^2l^'5o 
appealed  from.  This  objection,  it  is  contended,  is  fatal,  as  ^^>a  within  a 
the  appellant  was  of  full  age,  and  a  resident  of  the  state.        pa?od,'^jioiigh 

This  court  is  of  opinion,  the  appeal  was  well  taken,  and  in  SSSi^il^'JS^ 
time.  It  appears  by  the  proceedings  of  the  District  Court,  ngningthejnd^ 
after  rendering  and  signing  the  judgment  now  appealed  from,  from.  *'*'^^*^ 
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WmimPpt.  its  esecution  was  Buepended,  until  the  seecod  judgment 

^^^^^^2^m  ^^  ^^  ^'^  ^^  ^'^  <4>P^1»  ^  iA  case  cS  an  action  of  nullity. 
>M"T  Oq  the  meritfly  it  appeani  the  verdict  of  the  jury  1%  that  tba 

ivAft.  sale  of  the  defendants  be  cancelled,  rescinded  and  set  aesde, 
and  that  R.  R.  Cuny,  be  re-imbursedy  the  sum  of  one  thou- 
sand nine  hundred  and  fifty^^eight  doUais,  by  him  paid  to  N. 
Cose,  and  the  costs  of  the  suit,  of  said  Cox,  against  him.  The 
jury  also  find  the  slave  Antoine,  to  be  the  property  of  the  de- 
fendenty  E.  R.  Cuny.  On  this  verdict  the  court  rendered 
judgment,  cancelling  and  rescinding  the  sales,  and  that  R. 
R.  Cuny,  recover  from  the  plaintifl^  as  syndic  for  the  crediion^ 
the  sum  found  by  the  jury  to  be  due  on  account  of  the  judg- 
ment debt  of  N.  Cox.  The  latter  part  of  this  judgment  is 
complained  o£  It  is  urged  that  the  evident  intention  of  the 
jury  was,  that  R.  R.  Cuny,  has  the  same  right  to  the  sum 
found,  that  the  plaintiff  has  tp  the  property,  the  sale  of  which 
is  cancelled,  and  that  he  is  not  to  receive  the  sum  from  the 
syndic  as  an  ordinary  creditor. 

This  court  is  of  opinion  that  the  objection  ought  to  be  sus- 
tained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgement  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered,  adjudged  and  decreed,  that 
the  sale  from  S.  C.  Cuny  to  B.  E.  Cuny,  and  that  from  the 
latter  to  R.  R.  Cuny,  complained  of  by  the  fdaintiff,  be  can- 
celled and  set  aside,  and  that  the  plaintifl^  recover  from  R.  R. 
Cuny,  all  the  property  mentioned  in  the  deed  from  S.  E.  Cuny 
to  him,  dated  May  17th,  18S6,  filed  in  this  cause,  and 
maiked  D,  together  with  all  the  increase  of  the  slaves  me». 
tioned  therein,  on  the  plaintiflb  paying  to  him  the  sum  of 
nmeteen  hundred  and  fifty  eight  d<dlars,  and  the  costs  of  the 
suits  of  N.  Cox,  against  the  said  R.  R.  Cuny,  in  fi>ur  montha 
from  the  date  of  this  judgment,  and  not  otherwise ;  and  that 
the  said  R.  R.  Cuny,  retain  the  negro  Antoine  as  his  proper^, 
and  that  he  be  quieted  in  his  possession,  and  title  to  said  slave; 
and  it  is  further  ordered,  adjudged  and  deeceed^  that  the  plain- 
tiff shall  not  have  execution  on  tUs  judgment,  nor  otherwise 
disturb  the  defendant,  R.  R.  C«my,  in  the  peHassien  of  the 
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fXQp^rtjp  the  fdle  whereof  is  herein  cooditioDaUy  cAncelled,  WanswDitT. 
And  resciodedt  oor  aoy  part  thereof,  until  he  shall  have  paid    Q<*^>m4^ 
to  him  the  sums  herein  before  staged ;  the  costs  of  this  present ' 
suit  on  the  appeal,  to  he  paid  by  the  plaintiff  and  appellee,  and 
the  costs  in  the  District  Court  by  the  defendantsu 


s 


HAIX  V$.  MtrXHOIXAir,  SKECrTOB,  See.  I^  ^ 


A  bill  of  sale,  executed  in  Kentackj,  and  valid  under  the  lawa  of  tl^l  ttwilt 
exyr^aMf  the  Mle  to  he  «Bad«,  fof  a  wUwtbU  ctmHJBw^mnt  without 
asj  pm^  of  oertw  AUvep  la  lioimiana,  wUl  he  teatod  h;  the  Um^ 
«f  the  plaoei  mhua  the  oeatnot  waa  aftt/ered  wlo ;  m4  heii^  valid  thartt 
|«  ^04d  hma,  aa  bejLveeii  tihe  partiei*  ellhoogh  n»t  naede  w  oenroniiity  tp 
U^e  iawe  of  thia  atate. 

A  foi4f«it,  valid  hjHie  Uvef  fJie  idsMviMfe  it  is  medft  Maftpeml 
pnaoiple.  ia  valid  eTety  wiwro. 

A  ehirofraphory  cvadilor  of  a  deeeaaed  Tender,  wheae  eatate  he  adaualiteaa, 
aa  taafimimtaiy  aaeeutor,  haa  ne  ligfit  io  withhold  pn^peitj  or  alavea 
ihand  in  the  anceeaaien,  firoaa  the  widee  bgr  a  valid  title,  bat  wh&eh  ham 
not  been  deUveiad,  widient  aeme  right  or  Men,  aogqiied  in  Ttrtae  of 


llie  exeeutor  derivea  Ue  power  ftom  the  wilh  ia  priaurily  4^  njpiuataialtiie 
'•   of  the  deeeaaed,  and  not  of  the  eredhoia  of  the  avecearion,  wbea  it  ia  set 

■hown  to  be  inaolrent,  and  he  ia  required  to  aocoiiiil  te  the  hein,  aad  net 

to  the  eieditofe. 

This  is  e^Q  action  of  revendicAtion*  The  plaintiff  sues  to 
recover  twn  slaves  (Adam  and  Peter,)  and  two  horses,  which 
he  elleges  to  belong  to  him^  but  now  in  the  hands  of  the 
defendant,  aa  executor  of  his  deceased  ie^r,  sipbn  Hal}, 
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WwnmmM  Dnr.  and  which  the  iatter  withholds  from  him,  and  is  about  to  aeU 
,^^2J^^  them,  under  an  order  of  the  Court  of  Probates.  He  further 
■^^  alleges,  that  he  purchased  the  two  slaves  frx>m  his  now 
deceased  father,  in  Kentucky,  for  a  valuable  consideratioo, 
as  will  appear  from  a  bill  of  sale,  from  his  frtther  to  him, 
dated  the  16th  September,  1829,  which  he  annexes  to  his 
petition.  He  states^  that  these  slaves  were  included  with 
five  others,  in  the  same  bill  of  sale,  but  were  in  the  state 
of  Louisiana,  at  the  time  of  the  sale,  and  have  remained 
here,  as  his  father  died  soon  after  his  return  from  Kentucky ; 
that  the  defendant,  as  executor  of  his  fathei's  succesmoo, 
claims  said  slaves  as  a  part  of  it,  which,  with  two  horses,  also 
belonging  to  him,  the  executor  has  placed  in  the  inventory, 
and  applied  to  the  probate  judge,  to  have  sold.  He  prays  Son 
an  injunction,  to  restrain  the  sale  thereof,  and  that  the  execu- 
tor be  condemned  to  deliver  to  him,  the  two  slaves  and  horses 
aforesaid. 

The  defendant  pleaded  a  general  denial ;  and  that  the  hill 
of  sale,  under  which  the  plaintiff  claims  the  negroes  in  ques- 
tion, is  not  a  valid  instrument,  to  transfer  the  property  in  said 
slaves^  by  the  laws  of  Louisiana ;  that  there  was  no  price 
paid,  or  consideration  or  sum  specified,  in  said  bill  of  sale, 
to  be  paid  for  said  slaves,  and  no  delivery  took  place ;  and 
that  said  instrument  is  equally  defective,  whether  intend- 
ed as  a  pledge  for  money  paid  or  advanced,  or  as  a  sale,  there 
being  no  delivery  of  the  property.  He  further  states,  that  the 
succession  of  Hall  owes  a  large  amount  of  debts,  to  creditors 
residing  in  Louisiana,  without  having  sufficient  property  to 
pay  the  same,  and  it  would  be  contrary  to  equity  and  law,  to 
permit  the  plaintiff  who  is  one  of  the  heirs  of  John  Hall, 
deceased,  to  take  any  portion  of  the  property  of  the  successioa 
from  the  state,  &c. 

The  bill  of  sale  produced  in  evidence,  declares  that  John 
Hall,  **for  a  valuable  consideration,  aliened,  granted*  bar- 
gained and  sold,  &c.,  unto  Alfred  J.  Hall,  of  Scott  county^ 
in  the  state  of  Kentucky,  the  following  negroes :  Pt^^  Jidm^ 
&c.,  slaves  for  life,  being  the  same  negroes,  mortgaged  by  me 
to  M.  Groddard,  &c.,  to  have  and  to  hold  said  negroes,  to  him 
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the  said  Alfred  J.  Hall,  subject  to  said  mortgage,  and  his  heirs  Wwmur  Dnr. 
forever ;  and  I  hereby  warrant  the  title  to  said  slaves,  to  him    October,  i8S4. 
the  said  Alfred,  against  the  claim  of  all  persons  whatsoever,         hau 
save  said  mortgage,"  &c. 


XDIBOX&AV. 


/omet  JP.  JZoMwon,  an  attorney  at  law,  in  the  state  of 
Kentucky,  in  answer  to  interrogatories,  states,  ^Uhat  he 
recognises  this  bill  of  sale,  which  was  written  by  him, 
in  the  presence  of  the  parties,  and  signed  by  J.  Hall,  who 
in  unequivocal  words,  said  it  was  a  real  and  bent  fide  sale 
of  the  negroes  named  in  it,  with  the  professed  object  of  both 
parties^  of  passing  the  titles  to  them.  He  further  says,  that 
by  the  laws  of  Kentucky,  said  bill  of  sale  is  legal  and  valid ; 
and  no  other  form  is  necessary  there,  to  make  a  legal  transfer 
of  slaves ;  that  the  consideration  specified,  which  is  called  a 
^ahable  comideraHon,  is  sufficient  to  constitute  the  bill  of  sale 
a  legal  one ;  and  that  by  the  laws  of  Kentucky,  love  and 
affeeihffi  from  parent  to  child,  is  a  good  consideration  to 
sustain  a  contract,  &c.,  between  the  parties  and  subsequent 
creditors,"  &c. ;  but  that  in  this  instrument,  the  terms  *^  vcUua- 
hU  canrideraHan,^*  were  used  to  show,  that  it  was  not  execu- 
ted from  love  and  affection,  but  that  he  saw  the  plaintiff  pay 
on  the  mortgage  to  Groddard,  five  hundred  ddlars,  part  of  a 
debt  due  by  John  Hall,  deceased,  which  both  of  them  stated, 
was  a  part  of  the  consideration,  which  the  plaintiff  gave  his 
father  for  said  negroes.  Witness  imdenrtood  from  both,  it 
was  a  purchase,  and  not  a  gift  ^ 

In  November,  18S9,  two  months  after  executing  the  bill  of 
sale  of  said  negroes,  John  Hall  returned  to  bis  plantation  in 
Louisiana,  and  died.  In  his  will,  he  bequeathes  the  two 
slaves,  Adam  and  Peter,  the  former  to  another  son,  John 
Hall,  and  Peter  and  his  wife,  to  a  free  woman  of  color  and 
her  daughter.  These  two  slaves  were  in  Louisiana,  at  the 
time  they  were  sold  to  the  plaintifl^  in  Kentucky.  The 
plaintiff  made  an  attempt  to  carry  them,  and  several  other 
slaves,  found  in  the  succession  of  Hall,  to  Kentucky,  but 
wae  pursued  and  overtaken  by  the  defendant. 

49 
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Wivnur  Ditr.      The  plaintiff  had  judgment  for  the  two  slaves ;  from  which 
^^'**^»  '*^  the  executor,  after  an  unsuccessful  attempt  to  obtain  a  new 
trial,  appealed. 

Dunbar  and  Wmn^  for  the  plaintiff,  contended,  that  the  sale 
of  John  Hall  to  the  plaintiff,  was  good,  even  if  it  had  been 
made  as  a  donation,  being  from  father  to  son,  and  when  the 
donor  is  not  insolvent. 

2.  The  bill  of  sale  is  genuine,  and  passes  title  in  the  riaves 
to  the  plaintiff,  without  delivery. 

3.  The  sale  is  good,  according  to  the  laws  of  Louisiana ; 
for  being  valid  under  the  laws  of  Kentucky,  where  the 
contract  was  made,  it  is  valid  every  where. 

4.  It  is  not  necessary,  that  the  term  valuable  consideration, 
should  be  expressed  by  a  fixed  sum  of  dollars  and  cents,  to 
make  a  contract  valid  in  Kentucky,  where  this  sale  was 
passed.  It  is  sufficient,  if  it  be  for  a  good  consideration, 
as  the  love  and  affection  of  a  parent,  &c.  This  consideration 
may  be  shown  by  testimonial  proof. 

Boyety  for  the  defendant,  contended,  that  the  executor 
found  the  property  now  claimed  by  the  plaintifi^  in  the 
succession  of  the  ancestor  of  the  plaintifil^  and  was  bound 
to  administer  it  as  such. 

5.  The  plaintiff  has  no  legal  right  or  title  to  this  property ; 
for  although  the  contract  of  sale  under  which  he  claims, 
might  be  valid  in  Kentucky,  as  a  sale  between  the  parties, 
according  to  the  laws  of  ihai  staUy  yet  so  far  as  it  purports, 
to  change  the  ownership  of  immoveable  property,  situated  in 
Louisiana,  it  should  have  no  effect  quoad  this  propertyy  because 
it  would  not  be  good  if  made  here. 

3.  The  general  principle  is  admitted,  as  contended  for, 
that  ^^  a  contract,  valid  by  the  laws  of  the  place  where  it  is 
made,  is  valid  every  where."  But  the  exception  is  also  well 
founded,  that  contracts  relating  to  immoveable  property, 
within  the  jurisdictional  limits  of  this  state,  no  principle 
of  comity  or  law,  requires  us  to  regard  or  enforce  the.  law 
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of  another  state,  when  it  is  entirely  diflferent  in  its  provision^  WnmnrDisT. 
from  our  own.  OcM^-.issi. 

4.  Where  personal  or  moveable  property  alone  is  con-         ■'^ 

tiff 

cemed,  the  rule  (it  is  admitted,)  would  be  otherwise,  both  xulboixas. 
according  to  the  common  law,  and  our  own  system  of  juris- 
prudence. A  contract  for  such  objects,  would  be  binding 
every  where,  if  not  contrary  to  good  morals  or  positive  law. 
This  rule  is  well  settled  in  England.  See  case  of  Potter  vs. 
Brown,  3  East's  Reports^  31. 

6.  According  to  HuberuSf  *^a  deceased  person,  with  a 
family,  whose  property  was  in  different  provinces,  the  real 
property  would  descend  according  to  the  place  where  it  was 
situated.  But  with  respect  to  personal  prbperty,  it  would  go 
according  to  the  law  of  the  place  where  the  intestate  lived, 
and  of  which  he  was  an  inhabitant."  This  court  has  recog- 
nised the  same  principle  in  the  case  of  Saul  vs.  his  creditors, 
BMartm,  JV*.  S.  590. 

6.  The  rule  then,  is  established  in  Saul's  case,  that  where 
the  personal  statute  of  domicil,  is  in  opposition  to  the  real 
statute,  where  the  property  is  situated,  the  real  statute  will 
prevail. 

7.  In  this  case,  though  the  domicil  of  John  Hall  might  be 
regarded  as  in  Kentucky,  for  the  purpose  of  this  contract,  and 
that  it  is  to  be  governed  by  the  laws  of  that  state,  as  respects 
its  validity,  but  it  cannot  operate  on  property  in  this  state, 
peculiarly  regulated  by  our  laws. 

8.  To  give  effect  to  this  contract,  as  proved  by  the 
testimony  of  the  attorney  at  law,  in  Kentucky,  would  be 
giving  effect  to  a  sale  of  slaves  in  this  state,  by  parole 
agreement,  which  is  prohibited  by  our  laws. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  sets  up  title  to  two  slaves,  under  a  conveyance 
from  his  father,  the 'testator  of  the  defendant,  and  procured 
from  the  District  Court,  an  injunction,  inhibiting  the  defend- 
ant as  executor,  from  proceeding  to  sell  them  as  belonging  to 
the  estate.     The  answer  admits  the  execution  of  the  bill  of 
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Wamur  Dwr.  sale,  which  ifl  exhibited  as  eTidenee  of  titky  on  the  part  ef  the 

Qg****^*'*^   plaintiff,  but  denies  that  it  is  a  sale,  ia  as  much  as  no  price  is 

■Au.        stipulated,  and  no  delivery  ever  tocA  (dace.     The  defeodaiit 

xoiMUAv.     forther  pleads,  that  the  estate  of  Hall,  is  largely  indebted  in 

the  State  of  Louisiana,  and  among  othen,  to  himself  who  is 

the  testamentary  executor,  and  that  there  is  not  property 

enough  in  the  state,  to  pay  the  debts  due  here,  and  the  phin- 

tiff  as  one  of  the  heirs,  cannot  legally  take  out  of  the  state, 

any  part  of  the  property  belonguag  to  the  estate,  while  he  has 

in  bis  hands  in  Kentucky,  a  portion  of  it,  greater  in  amoant 

than  any  debt  which  the  deceased  owed  him. 

A  bUi  ol  nie      The  instrument,  purporting  to  be  a  sale  o(  the  slaTes  ia 

22J3?*^"^  question,  was  executed  in  Kentucky,  while  the  daves  were 

«iiMicrtfaeiAwt«ir  in  this  sute  and  remained  until  his  death,  in  the  possesaioacl 

that  MNte,  wlii«li 

cipwMei  the  the  testator.  The  first  question  which  the  case  presents  ^ 
ibr  a  fmioabie  whether  that  instrument  is  evidence  of  a  cootraci  of  sale.  R 
J»Jj^2«***2j!  is  contended,  that  it  is  not  because  no  price  is  fix»4  ■"<' 
aii7priM,af«^  determined  by  the  parties,  on  the  authority  of  the  case  of 
^xj^jyx  Omifitgy  vs.  Bowrdier  etoL  6  La.  Rep&rU,  846.  Tested  bj 
imofthe niMe  *^'  '^^^  ^*  should  perhaps  be  compelled  to  eay,  that  theie k 
when  the  ooiw  wanting  au  essential  ingredient  to  constitute  a  sale,  and  (Ittt 
iatof  and  hein^  it  could  uot  avail  as  a  donation,  because  not  passed  b^re  a 
^  h^^bi!  "o^«y-  But  ito  essential  character,  as  between  the  contwct- 
***wt^  p»-  ing  parties,  is  to  be  ascertained  by  reference  to  the  laws  of  the 
iMdS  iomfor-  place  where  the  contract  was  entered  into ;  a  contract  vain 
rfSil'i^**''*  by  the  law  of  the  place  where  it  is  made,  is  valid  every  whew. 

This  is  the  general  principle  often  recognised  by  this  coari 
and  sanctioned  by  the  highest  authorities.  2  JTenf s  (^ 
AeontTMt^  ^4.  The  eflfect  which  is  to  be  given  to  contracts  made 
!he  dUm  where  tibroad  in  relation  to  our  own  citizens,  is  a  distinct  questioB. 
it  is  made,  aa  a  It  is  showo  by  evidence  in  the  record,  that  according  to  the 
phTu  vaiidevel  It^^s  of  Kentucky,  this  instrument  would  be  a  valid  bill  of 
17  where.  ^^  between  the  parties,  and  the  expresrion  "for  a  valuable 

consideration,**  a  sufficient  enunciation  of  the  price.  We  Bit, 
therefore,  of  opinion,  that,  as  between  the  parties,  it  ^^ 
the  title  in  the  plaintiff. 

It  is  equally  well  settled,  that  the  sale  of  ria^s  cannot  ha^^ 
effect  as  relates  to  credilors  before  delivery.     In  this  case  o^ 
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delivery  is  pretecided,  and  the  only  remeinlng  question  is,  WttrsBirDm. 
whether  the  defendant;  either  in  his  own  right  as  creditor,  or    Qc<o^,  i<3*. 
in  his  character  of  executor,  has  a  right  to  retain  the  slaves  in         ^^ 
question,  and  sell  them  to  pay  the  debts  of  the  estate.     The     jixn^i^jM. 
defendant  has  shown  that  he  is  a  creditor  of  the  deceased.    It     a  diirognph- 
is  clear  that  the  property  would  be  liable  to  attachment  or  ^^^i^'^^^or 
seizure,  at  the  suit  of  creditors  before  delivery,  but  it  does  not  'whose  estate  he 

^  11  1  1.  1  /i  1       .      1         adminntert     as 

appear  to  us  to  follow,  that  a  creditor  would  be  authonsed  to  testamentary  ex- 
retain  possession  without  some  right  or  lien  acquired  in  virtue  right  to  withhold 
of  judicial  process.  SH^^Lmd  T 

As  testamentary  executor,  the  defendant'derives  his  autho-  the  soeeeitton, 
rity  from  the  will,  and  is  primarily  the  representative  of  the  hy^  TBiid  tiUe, 
testator.  He  do^  not,  like  a  syndic,  derive  his  power  fron  ^b^'^i^"^ 
the  creditors  of  the  testator,  nor  is  it  to  tbem^  thai  he  renders  ed^ithoatfome 
his  aooount.  He  gives  no  security,  and  it  is  to  the  heirs  he  quired  in  virtoB 
is  accountable  for  his  administraticHi.  They  can^  at  any  ^^^'^'^  ^^"^ 
tiine,  deprive  him  even  of  the  edain  given  by  the  wilL  on  ^  V^  eKeeator 

/*.    .        1  .  /^   .  11  '  r      .  .         denres  his  pov- 

onermg  him  a  sum  sufficient  to  pay  the  legacies.     Lomikma  er  from  the  wiii, 
The  plaintiff  is,  himself  one  of  the  heira,  and  the  defend*  ^ed^»eased^d 

.  Tr       11  ,  .  ^  notoftheoredi- 

ant  IS  sued  as  executor.  He  alleges  that  the  estate,  so  far  as  tors  of  the  me- 
the  property  is  situated  in  Louisiana^  is  insolvent,  and  that  be  is  oc^sho^  to 
has  a  right  to  retain  the  slaves  in  dispute,  ibr  the  benefit  of  ^^  iB^^I^^S^dto 
the  creditors.    We  are  not  prepared  to  say,  that  if  it  were  account  to  Ae 

1  ,  ..,  ,  .,  ,,  heirs  and  not  to 

shown  the  estate  is  msolvent,  the  executor  might  not  be  con-  theeraditort. 

sidered,  as  so  far  representing  the  mass  of  the  creditors^  as  to 

authorise  him  to  resist  the  claim  of  the  plaintiff    But  he  Jias 

not  shown  the  insolvency  of  the  estate.     A  tableau  of  distri* 

bution  is  exhibited,  which  has  not  yet  been  homologated,  and 

the  record  does  not  show  the  amount  of  property.     We  are 

not  to  presume  insolvency  in  a  case  of  this  kind,  and  until 

that  is  shown,  although  it  may  not  yet  be  two  late  for  any 

creditor  to  arrest  the  property  in  the  hands  of  the  executor,  he 

is,  in  our  opinion,  without  authority,  either  under  the  will,  or 

in  his  own  right  to  defeat  the  conveyance  to  the  plaintiff  and 

to  refuse  delivery.    Until  he  shows  some  legal  claim,  he  must 

be  regarded  as  merely  representing  the  testator,  and  his 

contracts  are  binding  on  his  heirs  and  legal  representatives. 
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WsmurDur,      It  u^  therefore,  ordered,  adjudged  and  decreed,  thai  the 
Oci^her,  1834.  judgment  of  the  District  Court  be  affirmed,  with  costa 


BTOKBB  «#•   XSATBinreRTH   BT  AI^ 

APrSAL  VEOM  TNB   COOaT  OF  TMI    fIZTH  JUDIGIAIf    DIBTAICT,  THI  JVWlt 

THK&KOr  FRIllDIHG. 

Eiit«riiif  a  lonnftl  appearaiiM  of  a  dofcBdaat  in  a  oivU  miity  tf  nnJuion  to 

the  praetloo  in  Looinana. 
Filing  a  plea,  ozception  or  anawor,  !■  Um  only  ontiy  of  appoaraaee  reqiiiiwL 

And  in  an  applioation  for  iho  removal  of  a  caaao  to  tbo  Unitad  8UUf 

Conrt,  filinf  Uio  petition  for  each  romoral,  i*  ovidanoo  of  tho  ddnidaBi*' 

appoannoe. 
Where  a  defandent  alleges  the  plaintiff  ie  a  cttisen  of  a  certain  ptri^i  " 

^PfMon^^AwpeKltemwhiehatatetheiiafetulefU:  KeU  to  be  nffioNit 

allegation  of  citiienibip. 

Where  a  penon  eweaie,  ^  to  ths  bt$i  ^  hii  kmwMlge  and  bdirf,'**  i^^  ^' 

eient,  and  the  addition  of  thb  qualification,  doaa  not  detract  fiomtlw 

strength  of  the  oath. 
When  a  proper  case  is  made  for  the  removal  of  a  cause  to  the  United  Statef 

Court,  by  the  defendant,  no  Judgment  by  defatilt  is  permitted,  bat  Ou 

court  is  bound  to  order  the  removal  inttanier. 
Exceptions  or  counter  affidavits,  are  not  allowed  against  a  proper  applicat*^ 

of  a  defendant,  for  the  removal  of  the  suit  against  him  to  the  United 

SUtes  Court. 
No  affidavit  to  disprove  the  allegation  for  the  removal  of  a  cause  to  the 

United  SUtes  Court,  will  be  admitted. 
Officeri  of  the  army  of  the  United  States,  stationed  on  dnty  in  this  sttlf. 

do  not  cease  to  be  citizens  of  the  state  in  wbicb  they  resided,  and  exerciw 

the  rights  of  citizenship,  when  called  into  service. 

This  is  an  action  in  which  the  plaintiff  seeks  to  make  tne 
defendants  liable  for  the  value  of  a  slave,  which  be  charge 


8T0KSR 

ixiYKirwovm 
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was  killed  by  their  orders,  belonging  to  him,  and  worth  the  WutbhkDibt. 
sum  of  fifteen  hundred  dollars.  October,  i8d4. 

'  He  alleges  that  his  slave,  named  Martin,  was  killed  in  the 
parish  of  Natchitoches,  by  tliree  soldiers  of  the  United  States 
army,  acting  as  a  patrol,  and  belonging  to  Cantonment  Jessup 
in  said  parish,  acting  under  the  orders  of  Gten.  Henry  Leav- 
enworth and  Captain  Andrew  Lewis,  superior  oflScers,  com- 
manding at  said  post.  He  charges  that  the  slave  was  worth 
fifteen  hundred  dollars,  and  that  he  has  sustained  five  hundred 
dollars  in  damages,  for  all  of  which,  he  prays  judgment 
against  the  defendants  m  aoUdo. 

Gen.  Leavenworth,  on  being  cited,  presented  his  petition, 
stating  that  he  was  a  citizen  of  the  state  of  New-York,  and 
was  impleaded  in  a  siiit  with  his  co-defendant  by  the  plaintiff 
who  is  a  citizen  of  Louisiana,  in  which  the  sum  of  fifteen 
hundred  dollars  is  claimed ;  he,  therefore,  tenders  security  in 
the  sum  of  three  thousand  dollars,  and  prays  that  this  suit  be 
removed  to  the  District  Court  of  the  United  States,  sitting  for 
the  Western  District  of  Louisiana,  in  Opelousas.  An  affidavit 
of  the  facts  set  forth,  accompanied  the  petition. 

Captain  Lewis  stated,  that  he  was  a  citizen  of  the  state  of 
Massachusetts,  and  made  a  similar  application  with  his  co- 
defendant,  to  have  this  cause  removed  into  the  United  States 
Court  In  his  affidavit,  he  swears  that  the  facts  set  forth  by 
him,  ^*  aceorJ&ig  to  the  best  of  hia  knowledge  and  belief y  are  juH 
and  inte^  ^. 

After  these  applications  were  made,  the  plaintiff  moved  for 
judgment  by  default,  which  was  disallowed  by  the  court,  on 
the  ground  that  a  judgment  by  default,  cannot  be  claimed 
after  the  defendants  had  filed  their  petitions  for  removal  of 
the  cause ;  the  plaintiff  took  his^  bill  of  exceptions  to  the 
refusal. 

The  plaintiff's  counsel  excepted  to  the  filing  of  the  peti- 
tions of  removal  of  this  case  to  the  United  States  Court, 
before  the  defendants  made  an  entry  or  appearance  in  court, 
in  conformity  with  the  12th  section  of  the  act  of  congress 
of  1789,  which  were  overruled  on  the  ground,  that  no  issue 
was  required  to  be  made  up  before  removal,  and  the  practice 
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Wwriwi  Dun,  of  this  tUte  did  not  require  such  appeaimnce  before  aaswerot 

Q*****^*'*^  issue  jdned :  a  bill  of  exceptioue  wae  Ukeo  lo  ibe  opieioiKtf 

nosn       tbe  courty  overruling  the  exceptioo.     Tbe  oimoiqii  of  the 

uATurwons  couTl,  wu  ttlso  excepted  to  by  tbe  plaiotiff 'e  couneel,  ovemd- 

^'^^       log  his  ^ipUcatioD  to  file  cooater  affidavits,  to  disproye  Um 

&cts  alleged  by  tbe  defeodaDts,  in  their  several  appUcaUoDs. 

Tbe  judge  noade  tbe  order  of  reoioval  of  tbe  caus^  u 

applied  for.    Tbe  plaintiff  appealed. 

Wim  for  tbe  plaintifl;  assigned  the  following  poisU  u 
errors^  on  tbe  face  of  tbe  record. 

L  Tbe  district  judge  erred,  in  aUowing  the  defendants  to 
iik  their  petitions  of  removal  of  tbe  case,  to  the  United  States 
Court,  before  entering  appearance  in  court,  according  to  ths 
act  of  congress  of  1789, 

t.  Tbe  Older  of  removal  is  OToneous^  because  tbe  defend- 
ants did  not  make  a  legal  showing,  that  the  plaimiff  «Mf  a 
ciiiaen  of  Louisiane,  and  that  they  (defendanla)  were  nU 
citizens  of  Louisiana ;  and  because  one  of  the  defendsois  in 
bis  affidavits,  only  swears  to  tbe  6««t  ^  Ast  kmmUige  mdh^i 
whieb  is  insufficient  in  law. 

8,  Tbe  decision  of  the  District  Court  was  enooeous  io 
refusing  a  judgment  by  default,  to  tbe  plaintiffi 

4,  Tbe  court  eried  in  refusing  to  allow  tbe  plaintiff  to 
show  by  counter  affidavits^  that  the  defendants  were  both 
citizens  of  Louisiana. 

The  deiendanl%  by  their  own  showing,  ara  citiiitf  ^ 
Louisianai  and  ate  actually  residing  therein* 

Bsjfsc,  aonlns. 

Martin,  /.,  delivered  the  opinion  of  the  court 

The  defendants  in  this  case  made  several  apptioatieoii  ^^ 
eeveral  affidavits  and  surety  bonds^  and  obtained  several  ^d 
separate  orders  for  the  removal  of  tbe  present  suit,  ta  tba 
District  Court  of  tbe  United  States.  Tbe  plaintiff  took  a 
eqwiato  appeal  in  eaeb,  endbaa filed  »  eeper«te  affifiim^^ 
of  enms  ae  foUowa : 
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1.  The  court  erred  in  permitting  the  petition  for  a  removal  Wsanur  Divr. 
of  the  cauee  to  be  filed  before,  and  without  an  appearance   ^**^^f  '^^' 
bnng  entered*  •tokkb 

S.  The  court  erred  in  ordering  the  removal,  as  it  was  not  j^rmown 
legally  shown,  that  the  plaintiff  is  a  citizen  of  Louisiana;  "^^ 
and  that  hath  the  defendants  are  not ;  and  that  each  defend- 
ant did  not  allege  his  co-defendant  was  not  a  citizen  of  said 
state.  That  the  affidavit  of  one  of  the  defendants,  is  not 
absolute,  but  qualified,  being  aeewUng  to  the  beat  of  his  hun^ 
ledge  and  belief. 

9.  That  the  court  erred  in  refusing  leave  to  take  judgment 
by  default. 

4.  And  finally  in  refusing  leave  to  file  exceptions  and  coun- 
ter affidavits,  and  thereby  show,  that  the  defendants  were 
citizens  of  Louisiana. 

5.  Thatoneof  the  defendants,  by  admitting  be  was  stationed 

in  command  of  a  military  post,  within  the  state  of  Louisiana,    „     ,      ^ 
was  from  his  own  showing,  a  citizen  of  Louisiana.  mai  rapewanee 

I.  The  entry  of  a  formal  appearance  of  a  defendant,  is  I  eivii^  nitl^  u 
unkown  to  the  practice  in  Louisiana.  The  filing  a  plea  «nk«M>^  tothe 
or  answer,  or  taking  any  notice  in  court,  is  the  only  evidence  liaiuL 

of  such  appearance  which  the  record  presents,  or  the  law  FUini^  tiv^ 
requires.  In  the  present  case,  the  filing  of  the  petition  for  wtr^^^oSj 
removal   of  the  cause,   was   evidence   of  the   defendants  f**7  *lJ?*J?S^ 

'  anee    required  i 

appearance.  w»d  in  an  api»iu 

II.  Both  petitions  for  the  removal,  were  filed  simultaneously,  removal  of  a 
The  petitioners  allege,  that  the  plaintiff  is  a  citizen  of  Louisi-  cS!Irt.%iinJ^th!^ 
ana,  and  a  resident  of  the  parish  of  Natchitoches,  as  is  alleged  peUtion  for  meh 
in  his  petition.  It  is  contended,  that  this  is  not  a  positive  and  denoe  of  the  de- 
absolute,  but  a  qualified  allegation,  and  that  the  citizenship  ^*J|^"*'**PP**^ 
is  presented,  merely  as  a  consequence  of  the  alleged  residence;  where  a  de- 
tbat  although  the  residence  of  a  citizen  of  another  state,  |j2*!!K  ^^^ 
renders  him  a  citizen  of  the  state  in  which  he  resides,  the  eidxen  ofaeer- 
residence  of  an  alien  has  not  the  same  effect.  ^Mr«^  Aw/2^ 

This  court  is  of  opinion,  that  the  words,  as  appears  Jy  the  h^>  a'^j^lStf^ 
peUtion^  may  well  be  taken  as  a  reference  to  what  actually  ikU,tobeMiflU 
appears  in  that  document,  that  is  to  say,  the  residence  in  the  of^idseniCip!^ 
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Wsvnmir  Dirr.  parish,  and  not  to  what  does  not  appear  therein,  viz :  the 
^^'*°**^'  '^^   citizenship. 

sTOKBA  The  applications,  thoagh  several,  being  simultaneous,  and 

uATBsriroBTB  having  the  same  object  in  view,  may  be  considered  as  the  joint 

*T  ^^        application  of  both  defendants,  who  may  have  been  induced 

to  make  them  in  this  way,,  because  neither  could  aver  and 

swear  to  the  citizenship  of  the  other,  ot  they  may  have  found 

it  convenient  to  give  security  for  both.    Each  swears  to  his 

own  citizenship^  and  each  may  use  the  affidavit  of  his  co* 

defendant,  to  satisfy  the  court  of  the  citizenship  of  the  other* 

A  proper  case  being  presented,  the  court  might  have  made  a 

Where  a  pep-  single  Order  of  removal,  and  the  case  is  not  altered  by  two 

ton  twean  "to  ^  -■        «       •        v  •■ 

the  best  of  hi*  Separate  orders  havmg  been  made. 

h^^f^ftu  8ui^     Many  have  doubted,  and  this  court  has  expressed  its  opin- 

ficient,  and  the  ion,  that  it  shared  in  the  doubt,  whether  the  addition  in  the 

qoAiificetioodoet  affidavit,  that  the  affiant  swears  to  the  best  ofhie  knowledge  and 

^  ^S^^Qt  f^^ff  is  ^^  ^^^^  ^  qualification  of  the  oath,  as  may  enable 

the  oath.  the  party  to  avoid  a  conviction  of  perjury. 

nJ^^is m»de      After  the  most  mature  consideration,  our  minds  have  come 

for  the  renurrai  (^  t^^  conclusion,  that  as  the  party  swears  to  the  beet  of  hie 

of  a  oaaae  to  the  r      ^  <j 

u.  8.  Court  by  knowledge^  he  could  not  shelter  himself  under  an  allegation, 
judmmt  by*d^  ^hat  hc  sworc  according  to  his  belief  only.  The  oath,  in  fact, 
t^buttSel^ouit  ^  ^'^  according  to  the  best  of  his  knowledge  or  belief.  We, 
ishoondtoorder  therefore,  conclude,  that  the  addition  of  this/onntila,  detracts 
unaer.  nothing  from  the  strength  of  the  oath. 

Exeeptjont  or  HI.  When  the  defendant  has  made  out  a  proper  case  ibr  a 
i^Dot 'allowed  removal,  the  State  Court  is  bound  to  abstain  from  the  further 
rroii!»troi?'l^ra  cognizance  of  the  cause,  and  to  order  the  removal  of  it  mtan- 
defendant  for  the  fer.     It  canuot,  therefore,  allow  judgment  to  be  taken  by 

lemoval  of  the    .    _     ,  ^  ^    -o  J 

■ait  axainithim  default. 


^No affld^^      IV.  NeiUier  can  the  State  Court  act  on,  or  receive  excep. 
diiprove  the  ai-  tious  or  countcr  affidavits,  in  cases  of  this  kind, 
l^^'*^^     ^*  No  attempt  to  disprove  the  allegations  of  the  defendants, 
Grart^tube al  "^^^  '^  ^^^^  affidavits,  cau  be  allowed.     Applications  for  the 
nUtted.  removal  of  a  cause,  are  to  be  disposed  of  in  a  summary  way. 

VI.  The  defendants  have  indeed  shown,  that,  as  officers  of 
the  army,  in  the  service  of  the  United  States,  they  had  been  for 
a  long  time,  in  the  performance  of  garrison  duty,  in  one  of 
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the  fortificatioDB  within  the  etate  of  Louisiaiia.    Bat  this,  in  WEsrnur  Dm, 
our  opinion,  doee  not  deprive  them  of  any  right  they  may  'Qcjo^s^^^ 
claim,  as  citizens  of  the  state  in  which  they  resided,  and    cmcwxTAb 
exercised  the  rights  of  citizenship,  when  caUed  out  of  it  and       nnrT. 
ordered  into  the  service  of  the  United  States.    They  cannot    Officers  of  the 
be  deprived  of  such  rights,  without  their  consent.    A  vohm-  ted^^sute^  ^I 
tary  residence  in  another  state,  than  that  in  which  one  was  a  ^^^  ^°  ^^y 

•^  ^         '  ^  ^    m  this  state,  do 

citizen,  is  evidence  of  an  intention  to  abandon  with  the  resi-  not  cease  to  be 
dence,  the  rights  that  result  from  it,  when  the.removal  is  made  state  ^n  which 
in  pursuit  of  the  affiurs  or  pleasure  of  the  person  concerned,  ^^[^^^  'Jc 
but  not  when  a  citizen  leaves  his  state,  to  serve  the  United  n^tsof  citixen- 

^  ^    .,..>.,  .  .  ship  vhen  called 

States^  out  of  the  limits  of  his  own  state  fen:  a  time.  into  service. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


CHBW  BT  All.  V9.   7XINT*   CITRATOB^  &c 

APPEAL   FEOM   TOE   COURT  OF   PROBATES    FOR   THE   PARISH   OF   RAPIDES. 

The  person  making  opposition  to  an  application  for  a  coratorship  of  a 
▼•cMit  sttcoestton,  most  state  in  writini^,  the  reasons  why  he  claims  th^ 
isoiRtershlp,  in  preference  of  him  demanding.it,  and  that  he  has  &  better 
right  than  the  party  claiming  to  be  appointed ;  otherwise  his  opposition 
will  be  rejected,  with  costs. 

A  special  agent  or  attorney  in  fact,  of  one  or  more  creditors,  cannot  daim 
the  coratorahip  of  a  vacant  succession,  oyer  other  creditors  or  strangers. 

A  tiansferee  of  claims  against  a  succession,  for  collection,  is  but  a  manda- 
toiy,  and  if  the  transfer  is  simulated,  that  is,  a  mandate  in  disguise  for 
the  purpose  of  obtaining  a  curatorship,  it  cannot  operate  to  tlie  prejudice 
of  bond  Ji4€  creditors. 

The  law  requires  appUcatione  for  ouratonhips  of  vacant  successions,  to  be . 
published  in  the  gazette,  as  well  as  a  notice  at  the  door  of  the  court 
house,  and  it  is  made  the  duly  of  the  judge,  to  make  these  publications. 
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Dm  Publtettioii  of  appliettioiM  for  c«ir«tonlup«,  w  to  openile  as  aeoulnictiTe 
■uxT^ifTT,  loj^  ||Q,tioe«  to  til  penono  honiig  a rif ht  to bmJko  oppoaitioii, and aa iaaUeiM 
oowRA&i         of  ooDsCnictiveiiotioo,HiBwt  bo  atiieUjr  proved. 

'■'>*•  An  entr/  on  the  minatea  of  the  Probate  Coart,  atating  the  fact,  thit  i 

publication  of  an  application  for  a  cnratorahip  was  made,  ia  not  eridttoe 
of  the  fact,  as  relates  to  persons  to  be  aflRBcted  by  such  notice. 

The  partj,  claiming  the  benefit  of  a  pablicatioa  of  an  application  lu  a 
curatorahip,  is  bound  to  show  it  was  dolj  made. 

This  case  is  founded  on  two  oppositions  to  the  application 
of  the  defendant,  to  be  appointed  curator  of  the  vacant  suc- 
cessions of  Jonas  Meriam  and  J.  W.  Broaddus,  nwrchaoU, 
lately  trading  under  the  firm  of  Meriam  &  Broaddus,  in  the 
town  of  Alexandria,  and  now  deceased. 

On  the  4th  of  February,  1833,  M.  P.  Flint,  attorney  at 
law,  applied  to  the  judge  of  probates,  for  the  paridi  of 
Rapides,  for  the  curatorship  of  the  successions  of  Meriam  A 
Broaddus,  alleging  that  said  firm,  and  each  of  its  partneis, 
was  indebted  to  him  in  the  sum  of  forty-one  thousand  aeveo 
hundred  and  fifty-nine  dollars,  with  interest.  He  prayB  thai 
he  may  be  appointed  curator  to  said  succe8sioD& 

On  the  same  day,  the  probate  judge  made  the  following 
order :  *^  Let  this  application  be  advertised,  according  to 
law;  which  petition  was  duly  advertised,  on  the  dayci 
the  filing  thereof.** 

On  the  ISth  February,  Robert  Chew,  a  resident  of  the 
parish  of  Rapides,  and  cashier  of  the  branch  at  the  Canal 
Bank,  Ice,  in  Alexandria,  filed  his  opposition  to  the  applica- 
tion of  Flint,  which  he  alleges,  is  based  oq  claims  against 
said  successions,  that  are  illegal  and  unjust,  and  which 
ought  not  to  entitle  him  to  the  curatorship  thereof;  ^^'^^ 
further  alleges,  he  is  the  agent  and  representative  of  soo^ 
creditors,  to  a  very  large  amount,  residing  in  New-Oil«w*^ 
and  New-Tork,  and  of  the  Canal  Bank,  fw  two  thousand 
dollars ;  wherefore  he  prays  that  Flint's  application  be  reject 
ed,  and  that  he  be  appointed  to  the  curatonUp  ^^  ^ 
successions. 
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On  the  ISth  Maxch,  18SS»  following  the  above,  Ezekiel  Wwmatihww. 
Hayes  filed  his  opposition  to  the  application  of  Flint,  on  the    ^^ctober,  i834. 
ground  that  he  was  not  a  ban&  fide  creditor  of  said  succes-    chsw  stak. 
sions;  that  he  was  not  the  owner  of  the  debts  he  set  up        lunr. 
against  them,  but  that  said  claims  were'  transferred   by 
persons  having  no  rights,  and  which  transfer  to  Flint  was 
simulated,  and  without  consideration,  made  to  enable  him  to 
procure  the  curatorship  of  said  successions.     He  alleges,  he 
has  the  best  right  to  the  curatorship,  his  claim  amounting  to 
thirty-two  thousand  dollars.     He  prays,  that  he  may  be 
appointed,  together  with  Robert  Chew,  the  first  applicant, 
and  who  represented  his  claim  in  that  application. 

Hayes  further  prays,  that  the  application  of  Flint  be  reject* 
ed,  and  that  he  answer  on  oath,  the  following  interrogatories : 

1.  Are  you  the  bon&  fide  owner  of  the  claims  against 
Meriam  &  Broaddus,  on  which  your  application  is  based  7 

2.  Did  you  pay  any  consideration  for  them  1  if  yea,  how 
much? 

3.  From  whom  did  you  obtain  the  claims  against  Meriam 
&  Broaddus,  on  which  you  base  your  application  1 

4.  Were  they  not  all  obtained  from  Ivers  Jewetti  if  not 
all,  how  many  of  them  1 

5.  Did  you  obtain  said  claims  by  purchase,  before  the 
filing  of  your  application  1  if  not  then,  when  1 

6.  Did  you  pay  cash  for  them  1  or  what  did  you  give,  and 
how  much  1 

7.  If  you  have  not  yet  paid,  what  are  you  to  give  1 

8.  Do  you  not  know,  that  Ivers  Jewett  was  a  partner  of 
Jonas  Meriam,  cm:  of  Meriam  &  Rand,  or  of  the  late  firm 
of  Meriam  &  Broaddus  % 

9.  Do  you  not  know,  that  he  has  failed,  and  made  an 
assignment  of  his  property  % 

Hayes's  opposition  was  overruled,  as  coming  too  late ;  to 
which  order  of  the  probate  judge  overruling  the  same, 
Hayes's  counsel  excepted. 

C&ew,  in  his  opposition,  propounded  the  same  and  foregoing 
interrogatories  of  Hayes,  to  which  FUni  answered  oh  oath,  as 
follows : 
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Wanrmr  DM*  1.  He  tayi  he  is  Che  bolder  and  owner  of  a  claim,  for  the 
^I^IJZ^JJl^^  amount  staled  in  his  petitioD,  against  the  succesflioii  of 
cawR AL,  Meriam  tc  Broaddus^  for  forty-one  thotisand  seven  bundled 
and  fifty-nine  dollars. 

t.  He  says,  that  he  gave  his  obligation,  for  the  amount 
esnntiaUy  negotiable,  which  was  guarantied  by  his  part^ 
ner,  Maj*  Isaac  Thomas^  which  said  obligation  has  been 
transferred  by  Ivers  Jewett,  to  whom  it  was  given,  and 
notice  of  transfer  given  to  this  respondent. 

9.  He  says,  that  he  obtained  the  claim  on  which  he  hu 
based  his  obligation,  from  Ivors  Jewett 

4.  He  sayn^  that  Ivors  Jewett  transferred  to  him,  claims 
for  the  above  specified  amount,  on  the  4th  day  of  Febcttiy 
last 

6.  He  says,  that  he  has  akeady  stated  the  manner,  in 
which  he  obtained  the  claim,  and  refom  to  his  fttvsm 
statement  for  answer. 

6.  He  says  he  did  not  pay  cash  for  said  claims. 

7.  He  states  that  he  paid  on  the  obligatiouy  that  which  be 

has  already  mentionedl 
a  He  states  that  he  has  already  soflkienay  answered  this 

interrogatory,  in  his  other  answers. 

9.  He  answers^  that  he  does  not  know  that  Ivers  Jewett 
has  failed,  but  has  heard  that  he  had  suflbred  much  by  (ha 
house  of  Meriam  &,  Broaddus,  and  that  he  does  not  believe 
he  has  made  any  surrender  of  his  property,  in  Massachueetts. 

The  counsel  oi  Chew  excepted  to  these  answerer  and 
object,  that  in  his  first  answer,  Flint  does  not  reply  to  that 
part  of  the  first  interrogatory,  which  asks  him,  *^if  he  ia  (he 
banA  fide  owner  of  the  claim.**  To  the  fifth,  he  does  not  reply 
fully  to  that  part,  in  which  he  is  asked,  "  if  he  purchased  the 
claim.''  To  the  eighth,  because  he  does  not  answer  fully  that 
part,  which  asks  him,  '4f  he  is  to  pay  cash,  and  how  much. 
The  exception  was  overruled,  and  a  bill  of  exceptions  taken. 

The  claim  on  •which  Flint  bases  bis  application,  i^  ^ 
account  current  of  Messrs.  Meriam  &  Broaddus,  with  Ive^ 
Jewett,  beginning  in  November,  1831,  and  ending  February 
1st,  1833,  on  which  day  a  balance  was  struclc,  in  f$W  of 
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Jewett,  amounting  to  forty-one  thousand  seven  hundred  and  WsstkiihDmt. 
fifty-nine  dollars  and  twenty-six  cents.  (kiober,  1834. 

At  the  foot  of  the  account  current,  is   the  following    cbewrik. 
assignment :  nnrr. 

*<Por  value  received,  I  hereby  assign,  transfer  and  set 
over  to  M.  P.  Flint,  the  balance  due  me  on  the  above 
account,  against  the  firm  of  Meriam  &  Broaddus,  said 
balance  being  forty-one  thousand  seven  hundred  and  fifty- 
nine  dollars  and  twenty-six  cents," 

"  February,  4th,  18SS."  **  Ivors  Jewett** 

The  testimony  shows,  that  Meriam  died  in  New-Tork, 
about  the  last  of  October,  1882,  and  Broaddus  on  the  2d 
of  February,  1883,  at  his  residence  in  Alexandria,  Louiedana. 

There  is  no  evidence  in  the  record,  that  the  appUcation  of 
Flint  was  ever  advertised,  except  the  statement  firom  the 
minutes  of  the  court,  that  the  '*  petition  was  duly  advertised, 
on  the  day  of  the  filing  thereof." 

After  hearing  all  the  evidence  concurrently,  with  the 
opposition  of  Robert  Chew,  the  probate  judge  decreed,  that 
Micah  P.  Flint  be  appointed  the  curator  of  the  vacant  suc- 
cessions of  Jonas  Meriam  and  J.  W.  Broaddus,  deceased,  on 
giving  bond  with  security,  according  to  law ;  and  that  Boyce 
and  Barry  be  appointed  attorneys,  to  represent  the  absent 
heirs ;  and  that  Chew  paly  the  costs  of  his  ojqpoeitioD,  the 
said  successions  paying  the  balance. 

Chew  and  Hayes  filed  a  motion  for  a  new  triaL  1.  The 
judgment  is  contrary  to  law  and  the  evidence.  2.  Hayes, 
a  principal  creditor,  moves  specially,  that  his  q>pIicatioii 
ought  to  have  been  received  as  in  time,  and  that  he  should 
have  been  appointed.  This  motion  was  overruled.  Chew 
and  Hayes  both  appealed. 

Dimfror,  Thomoi  and  FUntf  in  support.of  the  appointmetit 
of  the  curator. 

1.  In  contestations  ibr  cnratorships  of  vacant  estate^  it 
must  be  granted  to  the  creditors^  in  preference  to  those  who 
are  not    The  judge  is  bound  to  exercise  his  discretiont  in 


J 
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WwnBv  Dnr.  choosing  between  creditors,  and  to  give  a  preference  to  the 
^^j^  larger.     La.  Code,  1119. 

2.  A  creditor  living  at  the  place,  or  in  the  state,  should  be 
preferred  to  one  who  resides  at  a  distant  place,  or  out  of  the 
state.    4  Martin,  S73,  374. 

3.  Oppositions  to  appointments,  can  only  be  founded  on  a 
better  right,  than  the  person  claiming  the  curatorship,  and 
must  be  made  within  ten  days  after  the  application  is  adver- 
tised. The  record  declares,  Flint's  application  was  duly 
advertised  ;  and  Hayes  was  therefore  properly  rejected. 
La.  Code,  1111.     Code  of  Practice,  970,  972. 

4.  The  curator  should  be  a  resident  of  the  parish,  where 
the  succession  is  opened.  In  this  respect,  Flint  must  be  pre- 
ferred, and  his  appointment  maintained.  La.  Code,  444, 445, 
and  1149.     See  case  of  Rust  vs.  Randolph,  4  Martin,  373. 

5.  Chew,  one  of  the  appellants,  was  not  a  creditor,  but 
only  the  attorney  in  fact,  or  agent  of  creditors;  he  had 
therefore  no  personal  interest  in  the  succession,  and  is  not 
authorised  to  vote  for,  or  be  appointed  curator,  fot  it  is  only 
for  the  appointment  of  syndic,  that  an  attorney  in  fact  can 
vote. 

6.  The  transfer  of  Jewett's  claim  to  Flint,  was  after  the 
succession  was  opened,  but  previous  to  the  application  for 
the  curatorship  and  judgment  thereon,  which  latter  period  is 
to  be  looked  to,  in  pronouncing  on  contestations  between 
creditors,  on  their  respective  claims.     5  Martm,  89. 

7.  There  is  no  weight  in  the  objection  of  the  counsel  for 
the  appellants,  that  Flint  was  the  purchaser  of  a  litigious 
right,  and  therefore  not  entitled  to  the  curatorship.  A  right 
is  not  litigious,  because  it  is  required  to  be  settled  by  law,  in 
a  court  of  justice.  On  this  principle,  every  right  or  claim 
might  be  said  to  be  litigious,  because  it  is  liable  to  be  collected 
or  settled  by  a  law-suit 

fFtfifi)  Boyce  and  Barry,  for  the  oppositions  of  Chew  and 
Hayes,  to  the  appointment  of  the  curator,  contended: 

1.  That  in  all  contestations  of  curatorships  of  vacant 
successions,  the  creditors  of  the  deceased,  at  the  opening 
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of  the  raoeessricm,  are  entitled  to  the  prefereooe,  over  tboee  Wts-nvwDm, 
who  become  such  afterwarcl*.    La.  Code,  1U4.  Octobin',  tMi. 

2.  Although  Chew  is  not  a  creditor,  he  is  the  attorney  in     chkw  st  ai*. 
fiu^t  of  creditors,  to  a  large  amount,  and  is  authorised  to»      fu^. 
repesent  them  as  fully  in  this  case,  as  if  they  were  present ; 

in  this  he  is  pro  hoc  vice  a  creditor,  and  entitled  to  the 
coratoiBhJp. 

3.  Heirs  may  accept  and  administer  a  succession,  by  tn 
aUtomey  in  feet,  and  Uie  same  reasoning  and  analogy  applies 
with  greater  force  to  creditors.     La.  Code,  10^  1042,  29C6. 

4.  The  application  of  Plint  to  be  curator,  was  never  in 
&ct  advertised,  and  his  appointment  is  therefore  null  and 
void,  on  this  ground.  The  mere  endorsement  on  the  petition, 
and  statement  in  the  record,  that  it  was  advertised  according 
to  law,  is  no  evidence  that  it  was  so  advertised.  The  adver- 
tisement 'must  be  shown  by  legal  proof.  Cade  of  PracHce, 
907-8.     La.  Code,  1 109. 

5.  The  claims  of  Flint  were  purchased  by  him,  as  litigious 
rights  against  this  succession,  and  therefore  do  not  entitle 
him  to  the  euratorship.     La.  Code,  2523,  8622,  JV*o.  22. 

JBuUardf  /.,  delivered  the  ofHnion  of  the  court. 

The  controversy  in  this  case,  grows  out  of  sundry  (^sposi- 
tions  to  the  appointment  of  the  appellee,  to  the  euratorship  of 
the  estates  of  Meriam  &  Broaddus.  Only  two  of  these  oppo- 
sitions are  to  be  considered  by  this  court,  to  wit :  that  of  R. 
Chew,  in  his  own  right,  and  as  the  attorney  in  fact  of  numer- 
ous creditors,  in.New-Orleans,  and  of  E.  Haye^  who  alleges 
himself  to  be  a  creditor.  Separate  appeals  were  taken,  and 
prosecuted  by  these  two  parties,  and  have  been  argued 
together.  The  opposition  of  Chew  was  overruled,  and  that 
of  Hayes  not  received  by  the  court  below,  on  the  ground  that 
it  was  not  filed  within  the  ten  days  limited  by  law.  Two 
questions,  therefore,  present  themselves:  1st.  Did  the  court 
err  in  overruling  the  opposition  of  Chew,  upon  the  merits  1 
and,  2d.  Was  the  opposition  of  Hayes  in  time,  and  based 
upon  such  grounds,  as  authorised  him  to  make  opposition  ? 

51 
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WamuiDmu      A  preUmiiMiry  inquiry  presents  itself  to  wii:  who  has  a 
*  right  to  make  opposition  lo  the  appointment  of  an  appbcaat 


V9, 


^  for  the  curatorahip  <rf  a  vacant  estate.  The  1112th  ankle  of 
Jhe  Louisiana  Code,  requires  that  the  opposition  should  be  in 
nuli^  mmmT  ^'''^^  stating  the  reasons  why  the  party  opposing,  chuDs 
tion  to  an  appU-  the  curatoTship  in  preference  to  the  party  demanding  it.  In 
tollhip^r^  that  part  of  the  Code  of  Practice,  which  treats  of  the  appoioU 


murtiZlteUwri*  ment  of  curators  of  vacant  successions^  and  to  absent  heire, 
tins  the  rowoM  the  legislature  is  still  more  explicit  Article  972  declares 
the^  eontoniiip  that,  'Uhis  opposition  can  only  be  founded  on  the  allegatioD 


UaT^^uMiin  ^  of  a  better  right  on  the  part  of  the  peison  opposing,  thao  of  tbe 
it,  and  dM  he  persou  claiming  the  tutorship  (in  the  French  text  CurcUBejt 
thM  the  pw^  otherwise  it  shall  be  rejected  with  costs,"  &c. 
2jj3jj5, JJ^  The  opposition  of  Chew,  which  was  tried  on  the  ments, 
J»««  Wt  *yP^"  and  which  we  are  called  on  to  review,  Avas  founded  on  the 
joeted  vithMMti.  twofold  gTOunds,  that  he  was  a  creditor,  and  that  he  was  the 

4ipecial  agent  of  sundry  other  creditors  ia  New-Orleans.  Ose 
of  those  grounds  has  been  explicitly  abandoned  in  the  argu- 
ment, and  it  is  not  now  contended,  that  he  is  a  creditor  in  hi> 
own  right.  We  are,  therefore,  to  regard  his  clain),  only  as 
the  special  agent  of  others,  who  are  shown  to  be  creditors. 

Several  powers  of  attorney  are  spread  upon  the  record,  all 
of  similar  import,  signed  by  various  creditors,  authorisiiigtbe 
appellant,  R.  Chew,  to  apply  for  the  appointment  of  a  curator, 
to  the  proper  tribunal,  and  further  authorising  bim,  in  their 
behalf,  to  have  the  said  R.  Chew,  appointed  said  Curator. 

.The  inquiry,  therefore,  as  relates  to  Chew,  is  narrowd 
down  to  this:  whether  a  special  attorney,  in  fact,  who  is 
authorised  to  apply  for  the  curatorship^  ia  his  own  name, 
shows  a  better  right  than  the  appellant. 

The  Code  establishes  the  order  of  preference,  article  111^ 
let.  Tbe  surviving  partner,  unless  the  partnership  has  beeo^ 
or  "SttoraqTbi  commercial  one.  2d.  The  heir  present  or  represented  in 
SjU'^ei^toiS^  preference  to  the  surviving  husband  or  wife.  Sd.  Tbesur- 
tmaaat  eiaim  the  viviog  husbaod  or  wife,  in  preference  to  the  creditors  of  tbe 
TMantnoMMioa  deceased ;  and,  4th.  The  creditors  in  preference  to  ihoBe  w/io 
dsSt'^itaSl  *re  ^^^-     "^^^^  P^  ^f  ^^®  ^^^  does  not  give  expressly  lo 

an  attorney  in  fact  of  creditors,  any  preference,  either  orer 


v$. 
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other  creditors  or  strangersi  to  the  curatorBhip.  Upon  his  WwnurDirr. 
appointment,  he  would  necessarily  cease  to  act  as  the  attorney  Q^^^^  ^w*- 
in  fixt  of  particular  creditors,  because  he  would  be  bound  to 
give  security,  and  take  an  oath,  and  would  be  bound  to 
administer  for  the  interest  of  all  the  creditors,  and  not  spe- 
cially for  that  of  his  constituents.  His  authority  to  apply  in 
his  own  name  for  the  curatorship,  in  their  behalf,  would  cease 
on  his  appointment,  for  it  is  clear,  they  cannot  authorise  him 
to  administer  for  their  benefit  Admitting  that  any  one  of 
his  principals  had  a  better  right  than  the  appellee,  it  does  not 
follow,  that  their  joint  procuration  confers  a  legal  right  on 
their  attorney  in  fiict,  however  respectable  it  may  be,  as  a 
recommendation  to  the  judge  of  the  Court  of  Probates. 

But  it  is  urged,  that,  in  the  administration  of  estates,  a 
beneficiary  heir,  who  is  absent,  may  administer  by  a  special 
agent,  or  attorney  in  fiict,  and  that  uhe  eadwn  eH  ratio  eadam 
est  lex.  The  Louisiana  Code,  article  1038,  which  is  relied  on 
by  the  counsel  for  the  appellants,  provides  that,  *<if  the  bene- 
ficiary heirs  are  absent,  but  represented  in  the  state,  their 
attorneys  in  &ct  can  claim,  in  the  name  of  their  constituents, 
the  preference  for  the  administration  over  every  creditor  of 
the  succession,  provided  they  have  a  special  power  to  accept 
or  reject  this  succession,  or  a  general  power  to  accept  or  reject 
all  successions,  which  may  fall  to  their  principals." 

This  part  of  the  Code,  regulates  the  administration  of  suc- 
cesncms  accepted  with  the  benefit  of  an  inventory,  and  gives 
to  the  heir  at  law,  the  preference  over  all  others  in  the  admin- 
istration. He  administers,  not  for  the  exclusive  interest  of 
creditors,  but  has,  in  his  own  right,  the  residuary  interest  in 
the  estate.  The  Code,  therefore,  even  in  cases  of  his  absence, 
does  not  exclude  him ;  but  his  attorney  in  fact  is  authorised 
to  demand  the  administration  in  his  name,  on  furnishing  the 
necessary  security.  In  the  administration  of  vacant  succes- 
sions, a  different  principle  is  established :  the  eventual  and 
residuary  rights  of  the  heirs,  who  are  absent  and  ui^known, 
are  to  be  protected  by  a  counsel  of  absent  heirs,  whom  it  is  the 
duty  of  the  court  to  appoint,  and  whose  functions  do  not 
expire  until  the  heirs  make  their  appearance,  or  until  tlie 


404  CASES  IN  THE  SUPREME  COURT 

Wimsii  UiM.  euiator  ii  fioally  diKhiirged.    H^  b  raquired  to  repreeeni  the 

^^'*°^'*'*^   liieeat  hek%  not  only  in  the  inyontory^  but  in  all  due  aets 

c«Rw  BT  Ai.    required  by  law  to  be  done.    We  do  not  think  oumdves 

rusrr.        auiliorised  to  extend  the  pnmsioa  of  the  Code  relied  oa^  to 

caaes  not  exprenly  embraced  by  it»  aiul  particularly  to  acaee^ 

where  the  distinetum  ia  so  obviouAi 

The  oppodtbn  of  £.  Hayes,  which  we  are  next  to  consider, 
was  founded  on  the  allegation,  that  he  is  the  largest  creditor 
of  the  succession,  that  the  other  apfdicants^  except  Chew, 
are  unfounded  in  their  pretensions,  that  they  are  not  banAfid§ 
creditors  of  said  succession,  and  ihat  if  they  present  any 
claims,  which  are  entitled  to  be  considered  debta^  they  are  not 
the  owners  of  them :  that  the  same  have  been  transferred  by 
persons^  who  had  no  right  to  transfer  them,  and  in  addition  to 
this,  the  transfers  are  simulated  and  without  consideration,  to 
encJrie  the  applicant  M.  P.  FUnt,  to  obtain  the  cuiatorship  of 
the  estate* 
A  ttwisTereeof  ^^^^^  Opposition  is  based  upon  a  better  right,  than  that  of 
eUims  against  a  ^|je  applicant,  if  it  be  true,  that  Hayes  »  a  real  creditor,  said 

sueecssiOD       for  *^*^  -r  ^  j  r 

eoUedion,  is  bat  Flint  ouly  a  fictitious  onc ;  for  we  cannot  doubt,  (without 
?f  the  ti-an^er^is  inquiring  at  this  time,  into  the  question  much  discussed  in  the 
a  SlSdl^*i^i^  argument,  whether  the  transferee  of  a  debt  be  a  creditor  of 
guiaefordiepur-  the  deceased^  as  contradistinguished  from  a  creditor  ef  tit 
^^  a  curat^!^  estoU^)  but  that  the  law  intended  to  confer  the  curatorship  on 
opOTte^  to*°thS  *  '^  *^^  fi^  creditor,  in  preference  to  one  who  is  only 
^gudieeof  ^M  aominally  so,  and  who  acts  merdy  as  a  person  interposed. 
^^'      If  the  application  of  Hayes,  did  not  come  too  late,  our  opin- 
ion is,  that  it  shows  on  the  fece  of  it,  a  case  which,  it  the 
fee  ts  are  taken  as  true,  would  entitle  him  to  the  preference,  if  ho 
possesses,  in  other  respects,  the  necessary  legal  quaiificatioos. 
A  transfer  merely  for  the  purpose  of  cdilection,  is  but  a  uulUf* 
date,  and  if  the  transfer  in  this  case  be  simulated,  that  is,  a 
mandate  in  disguise,  for  tbe  purpose,  as  It  is  alleged,  of 
obtaining  the  curatorship,  it  cannot  operate  to  the  prejudice 
of  btmd  fide  creditors^  in  their  own  right,  who  have  really 
something  to  gain  or  lose  by  the  admission  or  rejeetiob  of 
their  claims.     As  a  mere  mandatory,  we  have  alreedy  said 
he  can  have  no  legal  preference,  and  if  he  be'not  in  truth  and 
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in  fact  the  owner,  althOQgh  Doxninatty  wo^  he  is  not  a  creditor  WitonnrDm. 
in  relatioii  to  other  creditoi^  in  a  contest  for  the  euiatorriiipu      0^0^*199^ 
But  the  judge  below  lefected  or  refused  to  receive  the    cww  jrr  al. 
oppoBitioD,  on  the  ground^  that  it  came  too  late ;  that  more        mn. 
than  tea  days  had  elapsed  since  the  pnbUcatioo  of  the  notice     7^^  Uw  rc- 

_         ,,        ,       -      _,-.      *^  ».i»^i-«.m  quires    applica- 

of  application  by  Flint,  after  which  the  Code  fofbide  any  oppo-  tionsfor  ountor- 
sition  to  be  made.  The  only  evidence  of  the  notice  having  wcS^g«°onr**to 
been  published  and  advertised,  appears  in  the  record,  to  be  ^  pubiirfied  in 
endorsed  beneath  the  order  of  the  judge,  in  these  words,  well  as  a  notice 
"  which  petition  was  duly  advertised,  on  the  day  of  the  fling  wSlth^L^^^d 
thereof."    This  is  extracted  from  the  minutes  of  the  court.      *}  }*  J^^®.  f»« 

duty  of  tlie  judge 

The  Code  requires  a  publication  in  the  gazette,  as  well  as  to  make  these 
a  notice  at  the  door  of  the  court  house,  and  it  is  made  the  ^ubH^tim  of 
duty  of  the  judge  to  make  these  publications.  C.  P.  968, 969.  "SSlt^T's  'u 

The  publication  thus  provided  for,  is  to  operate  as  a  con-  to  operate  as  a 
iitructive  notice  to  all  persons^  having*  a  right  to  make  um  to^aiTpo^ 
opposition,  and  as  in  all  cases  of  constructive  notice,  it  must  SJtto'makf  oih 
be  strictly  proved.  It  is  true,  it  is  the  duty  of  the  judge  to  position,  and  as 
give  notice,  but  it  does  not,  in  our  opinion  follow,  that  an  constmcUTe  no- 
entry  in  the  minutes  of  the  court,  stating  the  fact,  is  evidence  gtricUy  proved^ 
of  the  fact,  as  relates  to  persons  to  be  affected  by  such  Anentxyonthe 
notice,  and  is  to  conclude  them.  The  party  who  claims  the  Probate  Ck>nrt 
advantage  of  such  notice,  is  bound,  in  our  opinion,  to  show  it.  ^°f  p^bii^ 
In  this  case,  it  was  not  shown,  by  sufficient  leffal  evidence,  ^»<'?  ^^*^  *pp*»- 

,  ,  t  cation  for  a  cu- 

and  we  think  the  court  erred  in  refusing  to  receive  the  ratonhip     was 

^»...^:*;/x»^  -  made,  is  not  cvi- 

OppOSlUOn.  dence  of  the  faot 

The  court  cannot  forbear  to  add,  that  the  scramble  too  "  ^^^^  ^J^ 

^       -  «^.  ,^  1  «    ,      .  sonstobeaffect- 

comnK>n  m  our  courts,  m  which  gentlemen  of  the  bar  are  ed  by  sueh  no- 
interested,  in  relation  to  the  administration  of  estates,  the  ^The  pwty 
struggles  per /flw  etper  nefaSf  which  mark  these  contests;  the  ^™jf^,*®^ 
pnKrae4e4  mislays  which  attend  them,  regarAess  of  the  rights  <»tion  of  an  ap- 
of  faodesty  and  it  may  be  of  suflbring  crediloiB,.are  cudodatod  wmtoniiip,^  u 
to  defeat  the  ei^ds  of  justice,  ned  sefleot  no  cnktit  on  the  ^doi^^J^ 
imfessiah. 

It  is,  therefore,  odered,  adjudged  and  decreed,  that  iht 
jiidtgmenit  of  the  Courtof  Frobates,  be  annulled,  avoided  and 
reversed ;  that  the  case  be  remanded,  with  instructions  to  the 
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WvisurDnv.  judge,  HOC  to  rofiiBe  to  raceive,  and  acl  upon  the  oppontum  of 
Ottfier,  1991.  £,  Hayea^  unless  the  appellee  shows  the  publication  of  the 
notice  according  to  law,  and  that  so  ftur  as  it  overruled  the 
qiposition  of  Chew,  the  judgment  of  the  Court  of  Probates 
be  affirmed,  with  costs  in  both  courts.  The  costs  of  the 
^ipeal,  as  to  E.  Hayes,  to  be  paid  by  the  appdlee. 


WIXIJAMS  «f.  KBUO. 

AWWm^L  VAOM  TBS  COURT  OV  TBI  IIZTB  jrUOIOlAX.    OUTBIOT,    TBB  SVpUM 

The  writ  of  execation  mast  ponae  the  jadgment.  Bat  if  the  jadgment  be 
in  itself  vague  and  uncertain,  it  may  be  rendered  certain  by  reference 
to  the  pleadings. 

When  a  writ  of  possession  is  directed  to  a  sheriff,  a  copy  of  the  judgment, 
and  a  copy  of  the  petition  to  which  it  refers,  mast  accompany  the  writ, 
in  order  that  the  officer  may  not  be  mistaken  in  the  premises,  of  which 
he  is  to  give  possession. 

So  in  a  possessory  action,  when  the  premises  in  contest  are  so  vaguely 
described  in  the  pleadings,  that  they  cannot  be  designated  with  any  cer- 
tainty, and  the  verdict  and  jadgment  are  general,  **that  the  plaintiff 
recover  posseaiion  of  the  land  nud  for^  they  will  be  set  aside  as  being 
too  vague,  and  the  cause  remanded  for  a  new  trial. 

This  is  a  possessory  action,  in  which  the  plaintiff  alleges, 
he  is  owner  of  a  tract  of  land,  of  ten  arpents  front,  by  the 
usual  depth,  (Mn  Bayou  Robert,  and  that  he  has  been  in  the 
quiet  possession  of  it,  for  more  than  a  year,  and  in  the  actual 
occupation  and  cultivation  of  the  same,  until  recently,  the 
defendant  invaded  his  premises,  and  forcibly  imd  violently 
took  possession  of  a  /Kiri  oj  bM  traety  without  any  legal 
authority. 
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He  allegea,  he  has  sustaiDed  five  hundred  doUnni  damages,  wrnisv  Dm, 
for  which  he  prays  judgment,  and  that  he  be  restored  to  the   Q'='**^>^*^ 
possession  of  such  part  of  his  tract,  as  has  been  taken  into 
possession  by  the  defendant,  and  his  costs. 

The  defendant  pleaded  a  general  denial.  He  denies 
specially  that  he  ever  dispossessed  the  jdaintiff  of  any  part  of 
his  land ;  and  avers,  he  is  the  actual  owner  and  possessor  of 
the  land  claimed,  and  has  been  in  the  possession  thereof  for 
many  years ;  possession  of  a  part  being  possession  of  the 
whole.     He  prays  to  be  dismissed  with  his  costs. 

Upon  these  pleadings,  the  .parties  went  to  trial.  Many 
witnesses  were  called,  and  testified  on  both  sides,  whose  tes«- 
timony  was  taken  down  in  writing.  But  none  of  the  testi- 
mony designated  the  precise  amountor  quantity  of  land,  the 
possessicm  of  which  was  in  contest  No  diagram  ix  survey 
of  the  disputed  premises,  was  made.  The  cause  was  sub- 
mitted to  a  jury,  who  found  a  general  verdict  for  the  plaintifl^ 
and  six  and  one-fourth  cents  in  damages.  Judgment  was 
rendered  on  the  verdict,  ^'  that  the  plaintiff  recover  the  land 
sued  for,**  and  that  he  be  quieted  in  the  possession  thereof 
and  recover  six  and  one-fourth  cents  damages,  and  costs. 
The  defendant  appealed. 

BvKJbmr^  for  the  plaintiff,  explained  the  case,  and  insisted 
the  verdict  and  judgment  must  stand,  and  that  the  plaintiff 
shall  be  put  in  possession  of  the  contested  premises. 

S.  The  evidence  shows,  that  the  plaintiff  was  in  possession, 
more  than  a  year  preceding  the  dbturbance,  and  that  the 
defendant  pulled  down  his  fences,  and  took  forcible  possession 
of  the  disputed  premises. 

Barry,  for  the  defendant,  contended,  that  the  judgment 
in  the  case  was  entirely  indefinite,  and  decided  nothing 
between  the  parties.  The  case  must  therefore  be  remanded 
for  a  new  triaL 

S.  On  the  merits  of  the  case,  the  defendant  ui  entitled  to 
judgment,  quieting  him  in  the  possession  of  the  land,  as  he 
claims  it. 


I 


1 
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WMinv  Dot.  jiidf^  not  lo  raftin  to  raeeive,  ftod  act  upon  the  oppoodoti  of 
Oemktr,  itH.   £,  IIay<e%  waiidm  the  appellee  ebowe  Uie  poUicatioa  of  the 
~  DOtke  aooordiog  to  law,  and  that  00  iu*  as  it  o^ermled  the 
oppotttioii  of  Chew,  the  judgment  of  the  Court  of  Probatet 
be  afinaed,  with  coats  in  both  courts.    The  costs  of  the 
appeal,  as  to  E.  Hayes,  to  be  paid  bj  the  appellee. 


WULIAMS  at.  KBUO. 

ArrsUi  99L9m  rmm  cooav  ov  tsb  suith  ^ubiciai.  vivnuor,  thb  jvdcs 

TBB&SOr  FESKOIIIO. 


Thff  writ  of  ezeoation  muit  panoe  the  jadgment.  Bat  if  the  jvdpnent  be 
initaelf  y%gat  and  uncertain,  it  may  be  rendered  certain  b/  reference 
to  the  pleading!. 

When  a  writ  of  poMenion  is  directed  to  a  eheriff,  a  copy  of  the  jadgment, 
and  a  copy  of  the  petition  to  which  it  refers,  most  aocompanj  the  writ, 
in  order  that  the  officer  may  not  be  mistaken  in  the  premises,  of  which 
he  is  to  give  possession. 

80  in  a  possessory  action,  when  the  premises  in  contest  are  so  Tagnely 
described  in  the  pleadings,  that  they  cannot  be  designated  with  anj  cer- 
tainty, and  the  verdict  and  judgment  are  general,  **that  the  plaintiff 
recoyer  possession  of  the  land  tuedfor^^  they  will  be  set  aside  as  being 
too  Tsgue,  and  the  cause  remanded  for  a  new  triaL 

This  is  a  possesBory  action,  in  which  the  plaintiff  alleges, 
he  is  owner  of  a  tract  of  land,  of  ten  arpents  ftont,  by  the 
usual  depth,  on  Bayou  Robert,  and  that  he  has  been  in  tho 
quiet  possession  of  it,  for  more  than  a  year,  and  in  the  actual 
occupation  and  cultivation  of  the  same,  until  recently,  the 
defendant  invaded  his  premises,  and  fimcibly  and  viofently 
took  posBOsnon  of  a  pari  c§  Mtd  (rod,  without  any  legal 
authority. 
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He  alleges,  he  has  mistaiiied  five  hundred  dcdlais  damages,  Wmnmm  Umr. 
for  which  he  prays  judgment,  and  that  he  be  restored  to  the   Q***^***^ 
possession  of  such  part  of  his  tract,  as  has  been  taken  into      wuuaxi 
possession  by  the  defendant,  and  his  costs. 

The  defendant  pleaded  a  general  denial.  He  denies 
specially  that  he  ever  dispossessed  the  (daintiff  of  any  part  of 
his  land ;  and  avers,  he  is  the  actual  owner  and  possessor  of 
the  land  claimed,  and  has  been  in  the  possession  thereof  for 
many  years ;  possession  of  a  part  being  possession  of  the 
whole.     He  prays  to  be  dismissed  with  his  costs. 

Upon  these  pleadings,  the  .parties  went  to  trial.  Many 
witnesses  were  called,  and  testified  on  both  sides,  whose  tes* 
timony  was  taken  down  in  writing.  But  none  of  the  testi- 
mony designated  the  precise  amountor  quantity  of  land,  the 
possession  of  which  was  in  contest.  No  diagram  or  survey 
of  the  disputed  premises,  was  made.  The  cause  was  sub- 
mitted to  a  jury,  who  found  a  general  verdict  for  the  plaintiff 
and  six  and  one-fourth  cents  in  damages.  Judgment  was 
rendered  on  the  verdict,  *^  that  the  plaintiff  recover  the  land 
sued  for,^  and  that  he  be  quieted  in  the  possession  thereof 
and  recover  six  and  one-fourth  cents  damages,  and  costs. 
The  defendant  appealed. 

Ihmbwry  for  the  plainti£^  explained  the  case,  and  insisted 
the  verdict  and  judgment  must  stand,  and  that  the  plaintiff 
shall  be  put  in  possession  of  the  contested  premises. 

S.  The  evidence  shows,  that  the  plaintiff  was  in  possession, 
more  than  a  year  preceding  the  disturbance,  and  that  the 
defendant  pulled  down  his  fences,  and  took  forcible  possession 
of  the  disputed  premises. 


Bam/f  for  the  defendant,  contended,  that  the  y 
in  the  case  was  entirely  indefinite,  and  decided  nothing 
between  the  parties.  The  case  must  therefore  be  remanded 
for  a  new  trial. 

S.  On  the  merits  of  the  case,  the  defendant  is  entitled  to 
judgment,  quieting  him  in  the  possession  of  the  land,  as  he 
claims  it. 
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TTiiiwjrHi  B9Sf»e»  OD  the  aame  aide,  weal  into  ao  argauMOft,  to  allow 
Oe**^»'»^  the  true  nature  of  pooMMory  actioM,  aiid  the  priaciplenipaa 
*  which  they  reeC  In  this  eaee  he  tneiatad,  the  judgmeatwif 
80  vague  and  uncertain,  that  it  would  be  impoanble  tat  iht 
■heriff  to  execute  it,  by  putting  the  party  in  popinwioiL 

S.  The  oflker  could  not  execute  a  writ  of  poasesBkn, 
wiUiout  beconuBg  the  aihiter  between  the  parties,  which 
would  lead  $0  new  dietuibancee,  and  end  in  additional 
hiw-auits. 

S.  The  pleadingi  are  so  hxwe  and  vague,  and  the  evideikce, 
ae  taken  down  by  the  clerky  ao  coafueed  and  uncertain,  as  to 
aflford  no  guide  lor  the  execution  of  the  judgment. 

4.  In  our  ayatem  of  juriflpmdenoe,  as  well  as  by  the 
eommoM  law,  when  the  pleadinga  are  loose  and  indefinite, 
ao  much  so  as  to  leave  the  matter  in  contest  uncertain,  the 
verdict  and  judgment  cannot  stand.  BactnC$  M.  oerk 
Mfdfet 

2%omat  and  Wkm^  for  the  plaintiff,  in  conclusion. 

ByUard  X,  ddiveted  the  opinion  of  the  count. 

This  is  a  possessory  action,  in  which  judgment  beiag  won- 
dered on  a  verdict  against  the  defendant,  he  appealed.  The 
appellant  relies,  principally  for  a  reversal  of  the  judgneoty  ^ 
the  ground,  that  both  the  petition  and  judgment  are  so  it^ 
and  uncertain,  that  no  writ  of  possession  eao  be  iasaed  voA 
enforced,  without  leaving  to  the  derk  and  the  sherifi^  & 
disccetion'not  given  them  by  la,w. 

The  petition  sets  forth  Aat  the  plaintiff  has  been  vx  quiet 
possession  as  owner,  for  more  than  one  yei^r,  of  a  tiaot  d 
land,  containing  ahovl  four  hundred  and  thirty-five  arpents, 
hamf  a  front  ef  about  ten  arpents  on  the  Bayou  Bob^f^ 
it  being  the  aaiae  foimerly  owned  by  Job  Rvth.  He  0t&M 
thai  his  possession  of  a  jmK  of  the  premises,  withio  bis 
clearing  and  actual  cultivation,  has  been  recently  invaded  by 
thedefendent  He  prays  that  he  may  be  restored  to  his  poffes- 

aion  of  so  much  of  said  premises  as  were  in  his  possessioD,  9xA 
has  been  forcibly  taken  by  the  defendant.    The  verdict  was 
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^  gMenJ  one  Id  fli^vor  of  Iba  plidntiff,  apd  aseesied  bi$  daxna*  Wi«R»r  OitT. 
gM  At  fix  a»d  ft  fourth  cept« ;  and  the  judgment  pronounped    Off^^^^J^ 
theraw,  wa^,  ^^  that  the  plaiatiff  have  judgment  against  the     wuuamb 
defendant,  for  (b^  poasewon  of  the  land  8ued  for,  and  that       ^^^^ 
he  be  restored  tjc^  iind  quieted  in  the  i^oseewion  thereof."  xhe  writ  of 

The  contest  appears  to  have  related  to  a  very  small  part  of  execution  must 

*^r  ^  r  pvinnie  the  judff- 

tho  land  poeivftaaed  by  the  plaintiff,  ao  trifling  indeiBd  in  extent,  meat;  bat  if  the 
tbfltt  viiboui  \mmg  cu^^Mlated  with  a  demand  for  damages,  it  i^S^^e  «nd 
fW(d  hardly  for»  the  object  of  an  appeal  to  tbi«  court.  b2^^^^ 

The  general  rule,  that  the  writ  of  execution  must  pursue  tainbyreferenee 
the  judgment,  will  not  be  disputed.  If  the  judgment  be  in  when  a  writ 
itself,  vague  and  uncertain,  it  may  be  rendered  certain,  by  jf^lISedtorsh" 
reference  to  the  pleadings.  3  Martin^  JV.  S.  7.  In  a  case  riff,  a  copy  of  the 
like  this,  the  Code  of  Practice  provides,  articles  630  and  631,  ^^  of  the 
that  the  writ  of  possession  shall  be  directed  to  the  sheriff,  with  ^^fertrnJIltlli 
a  copy  of  the  judgment,  and  even  a  copy  of  the  petition  to  eompwy  Uie 
which  it  refers,  to  the  end  that  the  sheriff  may  not  be  mis*  that  the  offieer 
taken  concerning  the  nature  of  the  estate  and  appurtenances,  SLIntiTep^ 
of  which  he  is  to  give  possession.  The  law,  therefore,  ?*"■*•  ^^  ™**** 
requires,  at  least  a  reasonable  certainty^  and  never  intended  ponenion. 
that  the  rights  of  parties  after  a  judgment  pronounced,  should  ,0,^  *"  *  wSSI^ 
depend,  at  least,  upon  the  discretion  of  the  sheriff.     Sup-  ^!*«'*  .*®  P*^ 

r        ^  ^      r  r    miaes  m  eonteit 

jpose  in  this  caae,  the  writ  to  iasue,  with  a  copy  osf  the  petiljion  are  so  vajgineiy 
a»4  a  copy  of  the  judgiv^nt.  The  sheriff,  ii  ii4>pear«  to  us  pf<^dlngt  '"^thai 
wottU  be  greatly  H  a  )o^  how  io  proceed.  He  wouM  be  ^eiTgn^d^^nA 
compelled  io  AOtply  for  infonnation  to  eome  body.  Is  he  to  wy  oertaintj, 
summon  witnesses,  or  address  huxiaelf  io  the  parUe«  1  In  andjudrmentare 
either  case,  Xhe  citime  ^s  to  be  ^ried  over  i^igain  ^y  the  officier  JSn'^^^w 
^nt  to  execute  the  ju4smeiMt  of  the  court.  posaetaion  of  the 

To  this,  It  IS  answered,  that  the  defended  ought  to  have  th<^  wiu  be  set 
excepted  to  the  petition,  as  too  vague  and  U9certain»  and  that  ^  ^agoe,  ^imS 
he  is  precluded  by  the  judgmej2t,  and  that  he  has  no  right  to  ^^STfor'^ 
eomplain  thf^t  the  judgment  cannot  he  executed  for  imcer-  newtriat 
l|iinty.     That  he  xnight  have  declined  answering  to  the 
merits,  until  the  cause  of  action  was  more  explicitly  Bet  forth, 
,may  he  true,  but  it'cloes  not,  in  our  opinion,  follow,  that,  when 
that  uncertainty  is  not  cured,  either  by  the  verdict  or  the 

judgment,  he  is  bound  to  submit  without  objection.     Parties 
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WwRuiDnr.  have  a  right  to  require  their  rig^hta  to  be  adjudicated  upcMi  in 
0^*^^*^^^   such  a  manner,  as  that  the  judgment  rendered,  may  be  a  bar 
to  a  future  action  for  the  same  thing,  and,  as  will  not  Deceasa- 
rily  expose  them  to  the  exercise  of  an  arbitrary  discretion  on 
the  pflurt  of  the  officer  charged  with  execution. 

It  18^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court,  be  annulled  and  reversed,  the 
verdict  set  aside,  and  the  cause  remanded  for  a  new  trial,  and 
that  the  appellee  pay  the  costs  of  the  appeal. 


I  71  m 
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THOMAS  V«.   BAIXLO. 

ArntAl.  VEOM  TSB  OODET  OF  THE  IIZTH  JVDICUL  SIITRICT,  TBI  TAMUM 
JUDOS   OV  THE   PAEISH  OF  EAFXDBI  PESSIDINq. 

Where  a  motion  wm  mEde  to  difmiis  the  rait,  heeaofe  a  copy  of  th» 
petition  was  not  ler^ed  on  the  defendant  in  the  French  language,  him 
Temaeniar  tongae,  the  plaintilT  waa  permitted  at  the  eame  time  to 
amende  by  filing  a  copj  of  the  petition  in  the  French  language,  and 
haying  it  ferred  on  the  defendant. 

The  Code  of  Practice  doee  not  pronounce  the  absolute  nullity  of  a  petition 
or  pleadings,  defectiTe  inform  only ;  the  nullity  is  relatiTC,  and  the  party 
hss  a  right  to  amend  his  pleadings. 

In  a  possessory  action,  where  the  defendant  alleges  in  his  answer,  that  ho 
purchased  the  disputed  premises  from  the  goTemment,  and  assumes  to  call 
on  the  government  to  warrant  his  possession,  the  court  will  disregard  this 
part  of  the  answer,  and  all  the  eyidence  that  goes  to  establish  or 
invalidate  titles  on  both  sides.  . 

The  strict  and  legal  inquiry  in  a  possessory  action  is,  ^  was  the  plaintiff  the 
actual  possessor,  as  alleged  by  him,  sad  did  the  defendant  disturb  him 
and  take  possession.** 
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The  eosri  »  foibidden  to  gire  any  weight  to  eridonee  in  a  record,  wbich  ia  Wjbstxbh  Dinr. 
foreign  to  the  queetion  at  iMue.  Ociober,  1834. 

In  a  poflsessorj  action,  when  the  jadgment  deicribes  the  contested  premisea         ^''^'^' 
with  sufficient  accuracy,  to  enable  the  cherifTto  execute  a  writ  of  peases*         baixxo. 
eion,  accompanied  with  a  copy  of  the  judgment,  without  exercising  a 
dangerous  discretion,  the  judgment  will  not  be  disturbed. 

This  is  a  possessory  action.  The  plaintiff  alleges,  he  was 
in  the  peaceable  possession  of  a  tract  of  deadened  and  cultiva* 
ted  land,  in  the  parish  of  Rapides,  situated  on  both  sides  of 
the  bayou  Toro,  more  than  three  years  before  instituting  this 
suit,  when  in  February,  1832,  the  defendant,  by  forcible  entry 
and  detainer,  ousted  him  of  his  possession,  by  which  he  has 
sustained  damages,  to  the  amount  of  three  thousand  dollars. 
He  prays  judgment  for  his  damages,  and  to  be  restored  to  the 
quiet  possession  and  enjoyment  of  the  premises,  and  that  the 
defendant  be  enjoined  from  any  further  disturbance. 

The  defendant  pleaded  a  general  denial ;  and  that  he  had 
been  about  four  years,  in  the  peaceable  possession  of  a  tract 
of  seven  hundred  acres  of  land,  embracing  the  part  now  in 
contest,  which  he  purchased  from  the  government  of  the 
United  States,  and  had  a  right  to  call  the  latter  in  warranty, 
and  connect  its  possession  with  his  own,  which  he  does,  and 
prays  to  be  quieted  in  the  possession  of  the  whole  of  said  tract 
of  land. 

The  defendant's  counsel  moved  to  dismiss  the  suit,  on  the 
ground,  that  a  copy  of  the  petition  was  served  on  the  defendant 
in  English,  when  the  French  language  was  his  vernacular 
tongue.  The  plaintiff,  at  the  same  time,  moved  to  file 
an  amended  petition,  and  have  a  copy  of  the  petition  in  the 
French  language  served  on  the  defendant.  The  motion  to 
dismiss  was  overruled,  and  the  plaintiff's  motion  to  amend 
bis  petition  sustained,  and  a  bill  of  exceptions  taken  by  the 
plaintiff's  counsel,  to  the  opinion  of  the  court. 

The  parties  went  to  trial  on  these  pleadings  and  issues, 

M^Crummen  (parish  suiTeyor),  a  witness  sworn  for  plaintiff, 
says  he  surveyed  the  land  in  controversy,  in  18S8|  by  inatruc* 
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WEtnaaVitrt.  tiotis  from  the  United  States  gOTemment,  for  the  plaintifl^ 

Oef«^*^^^   which  was  included  in  a  tract  of  fiirtj'  arpenta  fhmt  on  both 

TBOKAs       sides  of  Bayou  Toro.-    Plaintiff  asked  witness,  if  he  did  not 

B^uA.       survey  this  land  for  him  as  claimant,  under  the  confirmation 

of  the  United  States  government ;  to  which  witness  replied  in 

the  affirmative,  (excepted  to.)     Plaintiff  being  the  claimant 

to  the  land  under  confirmation  from  government,  witness 

was  instructed  to  require  of  him  the  payment  of  the  surveyt>r's 

fees,  which  wefe  paid  accordingly. 

Blundelly  one  of  the  chain  carriers,  testified,  that  the 
surveyor  laid  off  the  tract  of  fotty  arpents  fVont  on  both 
sides  of  bayou  Toro,  which  included  all  iht  cleared  and 
deadened  land,  &c. 

M^Crummeny  cross-examined,  says,  in  18S0  of  19SI,  al 
the  request  of  the  defendant,  he  traced  out  sectionai 
lines,  partly  Wilhin  the  limirs  of  the  survey  made  ft>r  the 
plaintiff,  as  above  stated,  which  land  defendant  claimed, 
under  a  purcha^  from  the  tJkiited  States  government, 
(excepted  to.) 

Gittardy  witness  for  defendant,  says,  he  entefed  the  land 
In  controversy,  for  the  defendant,  in  the  land  office,  the  Jtth 
December,  1830.  Defendant  took  possession  of  the  land,  iA 
February,  18$1,  and  in  April  following,  placed  sotae  hands 
on  it,  to  deaden  timber,  &c. 

Several  other  witnesses  were  called,  and  examined  on  both 
sides,  touching  the  possession,  and  the  part  of  which  the 
plaintiff  complains  he  was  dispossessed. 

The  parish  judge,  who  presided  in  the  place  of  the  district 
judge,  who  recused  himself,  gave  judgment,  restoring  the 
plaintiff  to  the  possession  of  the  land  claimed  by  him ;  de» 
signaling  his  boundary  and  limits,  and  quieting  him  in  the 
possession  thereof;  and  decreed  him  the  sum  of  one  hundred 
atid  twenty  dollars,  in  damages  with  eosts.  The  defendant 
appealed. 

This  case  was  argued  by  Mr.  Tfumas^  in  ptoprUt  perumt^ 
on  the  part  of  the  plaintiff,  and  by  Mr.  Whn,  for  the 
defendant. 
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BuHmrd^  J.f  delivered  the  opinion  of  the  court.  Wstrnnr  Dm*. 

The  first  queetion  presented  in  this  case,  for  our  solution,  is   October,  issi, 
whether  the  court  erred  in  reftising  to  dismiss  the  petition,  on       thom ab 
the  motion  of  the  defendant,  on  the  ground,  that  the  French       baTuo. 
language  was  the  yemacular  tongue  of  the  defendant,  and  the    M^here  «  mo- 
petition  should  have  been  served  in  thai  language ;  and  in  to^du^iss^^e 
allowing  the  plaintiff  to  amend,  by  filing  a  copy  in  French,  and  ^^  ofthT^! 
having  a  citation  in  that  language  served.     It  appears  from  tionvasnotserr- 
a  lull  of  exceptions  in  the  record,  that  the  defendants  counsel  fendant  in  the 
moved  the  court  orally,  (the  making  of  which  motion  orally,  !i^*\,i,TCTSl 
was  expi^sriy  agteed  to  by  the  plaintiff)  to  dismiss  the  suit  on  cuiar  tongue,the 
the  gn»ttnd  the  French  language  is  the  vernacular  tongue  of  Lic^d  "at*^ 
the  defendant,  which  feet  was  admitted,  and  that,  thereupon,  ^H^  b^fiUi^ 

the  plaintiff  moved  for  leave  to  amend  by  filing  a  copy  of  the  »  <»P7  of  thepe- 
.         .      ^        ,  >.         *  .      .       °  ,    .       ,        tiUon     in     the 

petition  m  French,  and  lo  have  a  citation  served  m  that  French  langoag^ 
lahguage.  J^  «^th2 

This  motion,  we  suppose,  is  to  be  considered  as  an  excep.  <i«fendant. 
(Son,  and  H  is  contended  by  the  defendant,  that  it  is  a  per* 
emptory  one,  which  precluded  any  amendnoent,  and  which 
could  only  be  followed  by  a  dismissal  of  the  suit.    The 
article  17t  of  the  Code  of  Pvac^ice  enacts,  ^  that  the  petition 
whM  eHher  party  speaks  the  French  language,  as  a  mother 
tongue,  must  be  drawn  in  the  French  and  English  languages.** 
The  same  expression,  **miui  fre,**  is  applied  to  all  the  required 
forms  and  particukirB  of  a  petition,  such  as  the  names,  sur- 
names and  places  tif  lesidence  of  the  patties.    Bart  the  Code 
does  not  pronounce  lite  absoluie  nullity  «f  a  petition  defec-    The  Code  of 
live  in  theiie  particulars.    The  nullity  is,  therefore,  only  rela-  ^^,!^i^|^ 
l*ve,  nnd  the  defendant  has  undoubtedly  a  fight  to  Te<|uire  the  rf^^^^tfo'i^'S^ 
jy^ition  and  citation,  to  be  in  both  languages,  on  Ammtg  p,ieadim  defee- 
that  his  nadve  language  is  French,*  hut  it  does  not  necessa*  the  nnwt^it  il! 


tfly  follow,  that  ffte  writ  must  be  dismissed.     The  Code  ^^^^^ 
liuthorises  amendments,  even  after  issue  joined,  tin4er  cefi-  ^    "f*^^  ^* 
tain  restrictions,  for  the  ends  of  justice ;  and  it  does  not  appear  ^^*^^^ 
to  OS  the  court  erred  in  this  case,  in  allowing  the  amendment, 
and  (xdering  a  forther  service  to  he  made  on  him.    If  the 
action  had  become  prescribed  before  the  second  service,  it 
would  present  a  serious  question,  whk^  eervioe  wnuMI^-cen* 
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Wwraur  Onr.  sideied  as  interruptinf  the  preacriptioD.    That  quesdoD  does 

Oe^»^*^^^   DOi  arise  in  this  cose,  because  a  year  had  not  elapsed  between 

nojc*»       the  act  complained  of  in  the  petition,  and  the  date  of  the 

s^JLo.       second  service ;  and  an  answer  was  filed  at  the  subsequent 

term,  in  which  prescription  of  the  action  is  not  pleaded.     In 

relation  to  an  exception,  founded  on  a  defect  in  the  petition, 

analogous  to  this,  we  held  that  the  amendment  was  properly 

allowed.     6  Im.  ReparU^  380. 

The  petition  sets  forth,  that  the  defendant  had  dispocpcsocd 
the  plaintiff  of  a  tract  of  deadened  and  cultivated  laod,  on 
both  sides  of  the  Toro^  in  the  parish  of  Rapides,  which  he 
had  possessed  quietly  and  uninterruptedly,  for  noore  than 
three  years,  and  he  prays  to  be  restored  to  the  possession  of 
the  premises,  with  damages. 

The  defendant  in  his  answer,  denies  all  the  facts  and  alle- 
gations relied  on  by  the  plaintiff,  and  further  alleges,  that  he 
has  been,  for  about  four  years,  in  the  peaceable,  uninterrupted 
and  continued  possession,  of  about  seven  hundred  acres  of 
land,  which  he  derived  from  the  government,  by  purchase, 
**and  he  has  the  right  to  call  the  government  in  warranty, 
and  to  connect  the  possession  of  the  government  with  his 
own,  which  he  does ;  he  prays  judgment  against  the  plaintiff, 
and  that  he  may  be  quieted  in  his  possession  of  the  whole  of 
the  land,  purchased  from  the  government,"  &c. 

'  The  action  is  strictly  possessory,  and  in  relation  to  questions 
of  title  and  the  nature  of  the  evidence  to  be  admitted,  we  are 
governed  by  the  positive  enactments  of  the  Code  of  PracUce. 

''The  plaintiff  in  a  possessory  action,  needs  only,  in  order 
to  make  out  his  case,  to  prove  that  he  was  in  possession  of 
the  property  in  question,  in  the  manner  required  by  this  Code 
and  that  be  has  been  either  disturbed  or  evicted,  within  the 
year  previous  to  his  suit  So  that  when  the  possession  of  the 
plaintiff,  or  the  act  of  disturbing  him  is  denied,  no  testimony 
shall  be  admitted,  except  as  to  the  fact  of  the  possession,  or 
as  to  the  act  of  disturbance,^  and  all  testimony  relative  to 
property  shall  be  rejected."     Code  of  Practice^  articU  53. 

**  When  the  possession  of  the  plaintiff  is  accompanied  with 
all  these  circumstances,  it  matters  not  whether  he  possesses 
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in  good  or  in  bad  faith,  or  even  as  an  usurper,  he  shall  never-  wwrxur  Dm. 
theless  be  entitled  to  his  possessory  action.''    Code  of  Practice^    October,  i834. 
article  49.  thomas 

The  circumstances  here  referred  to,  are  that  he  should       ..!!!' 

'  BAIIXO. 

have  been  in  the  real  and  actual  possession  at  the  instant  innposaesaotx 
when  the  disturbance  occurred,  that  he  should  have  had  that  d^^dMt*"!ld! 
possession  for  more  than  a  year,  with  one  or  two  exceptions;  legca  in  Ms  an*- 

111111  /*.i  11.         1  .1'^        ▼eptbathepm^ 

that  he  should  have  suifered  a  real  disturbance  either  in  fact  ehaaed  Uie  dis- 
or  law,  and  that  he  should  have  brought  his  suit  at  least  From\he  goml^ 
within  the  year.  "*««>*»   »»<*„  **- 

tames  to  call  on 

With  principles  so  clearly  announced  as  our  guide,  we  the  goremment 
cannot  be  mistaken  in  saying,  that  we  are  bound  to  disregard,  ^sa^^"^  ^e 
altogether,  that  part  of  the  answer  which  alleges  a  purchase  !^*?'^lj?!f^ 
from  government,  and  assumes  to  call  on  the  government  to  the  anviea>,  and 
warrant  the  possession  of  the  defendant,  and  all  that  evidence  that  ^Tta  ^^ 
which  goes  to  establish,  or  to  invalidate  titles  on  both  sides,  Jiteti^onboA 
and  to  confiae  ourselves  to  the  single  inquiry,  was  the  plain-  sides, 
tiff  the  actual  possessor,  as  alleged  by  him,  and  did  the'i^lnqQiiy^n 
defendant  disturb  him  and  take  possession  t  S^T^^^^tbB 

The  cause  was  tried  in  the  court  below,  without  the  inter-  plaintiff  the  ac- 
vention  of  a  jury,  and  as  all  the  evidence  is  in  the  record,  it  aiie^  brhimf 
is  not  necessary  to  notice  any  further,  the  bills  of  exceptions.  ^^  dfstwrib 
We  are  forbidden  to  give  any  weight  to  that  which  is  foreign  >>»»  «>d  take 
to  the  question  at  issue.  The  court  gave  judgment  in  favor  The  ooort  is 
of  the  plaintiff,  and  the  defendant  appealed.  SJ' wd^'i'^S 

The  facts  that  Pamplin  had  possessed  an  enclosed  field,  for  evidence  m  a re- 

^  «ord    which    is 

several  years,  as  the  tenant  of  the  plaintiff,  and  cultivated  it ;  forci|;n  to  ^e 
that  on  the  first  of  January,  18S2,  it  was  leased  to  Glenn,  s'"^®''"**'" 
who  took  possession,  and  began  to  work  on  it ;  that  in  the 
temporary  absence  of  his  hands,  the  defendant  came  with, 
or  sent  hia  hands,  and  took  possession,  went  on  to  cultivate  it, 
and  still  retains  possession,  are  abundantly  proved.  That 
adjoining  this  field,  a  large  deadening  had  been  made  by  the 
plaintiff,  which  was  nearly  fit  for  cultivation,  was  shown  to 
the  sa.ti9faction  of  the  court  below.  The  extent  of  the  pre- 
mises thus  possessed,  is  shown  by  the  evidence.  The  enclosed 
land  produced  in  1831,  about  thirty  bales  of  cotton.  The 
possession  of  other  lands  in  the  neighborhood,  on  the  part  of 
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WMmv  Dmr.  the  defendant,  whMi,  for  aught  that  appealer  the  plaiatjff 

Of'^^^^^^   had  no  intereet  in  contasting*  and  the  numeroue  reeoidi  ef 

THoiufl       suits  in  the  record,  in  relation  to  other  lands,  are  foreigii  to 


v». 


BAiuo.  this  inquiry.  On  a  careful  examination  of  the  evidence,  we 
In  a  poneimy  are  noi  enabled  to  say,  that  the  court  erred  in  its  concluoDii. 
jBdjrmcot  do-  Bot  it  is  contended  that  the  judgment  is  00  vague  tiui 
^r  ^nOKt  uncertain,  that  it  cannot  be  executed.  On  referriog  to  tbo 
vUh  "■AcieDt  judgment,  we  find  that  the  premises  are  minutely  desoribed, 
SieAatf  to  ex-  so  as  to  enable  the  sheriff  (o  execute  a  writ  of  possssiioD, 
^meJAtm!*^^  accompanied  with  a  copy  of  the  judgment,  without  exercisiflg 
MunpMiied  with  ^  dangerous  discretion*    We  have  had  occaaion  to  examioe 

A   tooj  ot  toe 

judsment,  with-  thai  subject  at  the  present  term,  in  the  caae  of  WUUam  v0* 
S^^^'^l,^  JEsbo,  mu  406,  and  we  refer  to  the  opinion  in  thai  a$d,  f» 

^rai^'uiMt^  ^®  ^^  ^  ^^^  ^^^  '^^  ^'•*^  question. 

dutuibed. 

It  is,  therefore,  ordered,  adjudged  and  decreedt  tbei  ibi 
judgment  of  the  District  Court  be  affirmed,  with  coiti- 

The  defendant  behig  dissatisfied  with  tbe  decjaiaB  Md 
judgment  of  the  court,  presentsd  a  petition  for  rebesAog* 
On  considering  and  examining  the  petition,  the  court  nwde 
tba  ibUowing  modification  of  its  judgment : 

Buttard,  J. 

In  this  case  a  rehearing  has  been  prayed  fir,  Md  4 
minute  examination  of  the  evidence  in  the  record,  leaves  & 
dovbi  in  our  minds,  whether  the  building  of  a  cabin  witbiQ 
the  deadened  land,  in  1831,  amounted  to  adisturhwoce  of  the 
plaintif]^  and  if  so^  how  far  the  actual  possession  of  th^ 
defendant  extended,  before  February^  183^  at  th^  tiW  ^ 
took  possession  of  the  enclosed  land* 

On  this  pointy  a  xdiearing  is  granted. 
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WiwTZ&x  Dirr. 

October,  1854. 


BBOWH   IT  AU. 
APPKAI.  VAOM  TBC  COURT  OF  TBS  SIXTB    JUmOIAX*  DlflTMOT,  TBI  JCDOB 

TBBUbOr  PEBUMRO. 

Redhibitory  defects  or  Ticea  which  are  made  knoini,  bj  the  vendor  to  the 
▼endee,  at  or  before  the  tale,  eannot  be  arged  in  avoidance,  or  in  any 
manner  Mt  up  against  the  sale. 

Parole  eridence  ie  admissible,  to  prove  the  declarations  of  a  vendor,  in 
relation  to  the  redhibitory  vices  of  slaves,  at  or  before  the  sale. 

The  mere  legal  agent,  appointed  to  sell  property,  by  authority  of  law,  has 
no  powers  bat  those  conferred  by  law. 

It  is  the  duty  of  anctioneers,  to  receive  the  conditions  of  sale  in  writing* 
from  the  vendor,  and  to  read  and  proclaim  them,  in  a  loud  and  audible 
voice,  to  the  bystanders,  and  invite  bids,  in  conformity  therewith. 

The  administrator  of  an  estate,  is  the  legal  vendor  of  the  property  at  probate 
sale,  whose  declarations  are  to  govern,  in  regard  to  its  conditions  .and 
terms,  and  the  legal  warranty  resulting  therefrom. 

The  sale  of  property  legally  made  by  the  administrator,  binds  the  heirs  in 
warranty. 

The  conversations  of  bystanders,  at  a  probate  sale,  with  a  purchaser,  in 
which  he  is  apprised  of  redhibitory  vices  in  the  property,  before  it  is  bid 
off,  will  not  be  admitted  to  exclude  the  legal  warranty  claimed,  unless  they 
go  to  establish  the  fact,  that  the  redhibitory  vices  complained  of,  had 
been  declared  by  the  vendor  to  the  purchaser. 

The  crier*s  declarations  at  a  probate  sale,  unantborised  by  the  vendor,  are 
inadmissible  in  evidence,  to  show  the  buyer  was  thereby  epprised  of  the 
redhibitory  vices  in  the  property  sold*  before  he  bid  for  it. 

The  pTaintiflf  sues  as  the  representative  and  administrator 
of  the  estate  of  Thomas  Grimbal!,  deceased,  to  recover  the 
amount  of  a  note  of  three  hundred  and  seventy  dollars,  and 
one  of  %irteen  doHars  and  twelve  and  a  half  cents,  executed 
by  the  defendant,  Brown,  as  principal,  and  Flint  as  his  surety. 
The  plaintifT  alleges,  that  the  first  note  was  given  as  a  part  of 
the  price  of  two  slaves^  purchased  by  Brown,  at  the  sale  of 
Grimball's  succession. 

5S 
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Wwmat  Oi«r.      The  defendants  severally  excepted,  and  denied  that  the 
October,  i83i.   plaintiff  was  administrator,  as  he  represents  himself  to  be, 

HAWKuri      which  exceptions  were  overruled. 
BBowiTn  AIM,      Brown  admitted  the  execution  of  the  notes,  but  alleged  the 

slaves,  for  which  one  of  the  notes  was  given  in  part  pajrment, 
were  afflicted  with  redhibitory  vices,  which  rendered  them 
valueless,  &c. 

Flint  admitted  he  signed  the  notes  sued,  as  surety  of  his 
co-defendant,  and  set  up  the  same  defence. 

The  evidence  shows,  that  the  slaves,  for  which  the  note  of 
three  hundred  and  seventy  dollars  was  given  in  part  payment 
of  the  prifie,  were  purchased  at  the  probate  sale  of  Thomas 
GrimbalPs  succession,  by  Brown.  One  of  them  sold  ior 
seven  hundred  and  eleven  dollars,  and  the  other  for  four  hun- 
dred dollars.  Flint  endorsed  the  notes  for  his  co-defendant, 
and  finally  took  the  slaves  into  his  possession. 

The  defendants  claim  a  rescission  of  the  sale,  on  account  of 
redhibitory  defects  in  the  slaves,  at  the  time  they  purchased 
them. 

<<  Staffi>rd,  sworn  for  plaintifl^  says,  he  attended  the  sale  of 
Thomas  CrrimbalPs  succession.  That  Joseph  Scott  and 
Joseph  Boon  cried  the  sale  of  the  negroes  in  question.  VFU- 
ness  wot  told  by  Mr.  GrimbaU^  to  teU  Soon,  who  was  crying 
the  negroes,  that  one  of  them,  (naming  him)  was  not  sound, 
uhkh  was  proclaimed  by  Boon.  Judge  Scott,  the  parish  judge, 
was  present,  but  appeared  unwelL  These  slaves  were  not 
sold  for  near  as  much  as  others,  on  account  of  their  aickneas 
and  defects.  Witness  told  Brown,  that  one  of  the  slaves  was 
sickly,  had  a  bad  cough,  and  discharged  blood.  This  was 
the  day  before  the  sale,  and  he  told  him  the  same  thing  on  the 
day  of  sale.  Witness  would  have  bid  three  hundred  dollars 
more  for  him,  had  he  been  sound.  Witness  bid  five  hundred 
dollars  for  the  boy.  The  negro  himself  told  Brown,  he  had 
a  bad  cough  and  discharged  blood.  The  other  negro  ia 
crippled,  and  was  so  at  the  time  of  sale." 

The  defendants  in  a  supplemental  answer,  alleged,  that 
the  crippled  slave  was  **  a  runaway  and  great  thief.**  The  proof 
supported  this  allegation.    It  also  appeared  from  the  testimo* 
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iiy  of  several  witnesees,  that  the  other  slave  was  sickly  and  WumnDirr. 
incapable  of  rendering  much  service.  October.  i8S4. 

The  conversations  of  two  or  three  persons  with  Brown,      hawkixs 
before,  and  at  the  time  of  the  sale,  were  introduced  in  ..     '^' 

'  '  BBOWK  XT  AU. 

evidence,  to  show  that  he  was  apprised  by  a  physician,  who 
examined  the  slaves,  that  they  were  defective,  on  account  of 
redhibitory  vices.  This  testimony  was  excepted  to  by  the 
defendants* 

There  was  no  tender  of  the  slaves  in  accordance  with  the 
prayer  for  a  rescission  of  the  sale.  The  jury  returned  a 
verdict  for  the  plaintiff.  After  an  unsuccessful  effort  to  obtain 
a  new  trial,  judgment  was  rendered  in  conformity  to  the 
verdict.    The  defendants  appealed. 

Wmn  for  the  plaintiff. 

1.  The  defendants  have  never  tendered  the  slaves,  in  order 
to  have  a  rescission  of  the  sale,  and  it  is  now  out  of  their 
power  to  return  them.  They  cannot  claim  a  rescission  of  the 
sale,  before  this  is  done ;  until  the  vendee  offer  to  return  the 
slave,  he  cannot  have  an  action  for  the  price,  and  by  conse«- 
quence,  for  the  rescission  of  the  sale.     4  La.  ReportSy  198. 

2.  It  appears  by  Stailbrd's  testimony,  that  Mr.  Griraball, 
(one  of  the  heirs)  told  him  to  tell  the  crier,  that  one  of  the 
slaves  was  not  sound,  which  was  proclaimed  by  the  crier. 
Now  the  Code  declares,  that  the  buyer  cannot  maintain  the 
redhibitory  action,  if  the  seller  has  declared  the  vice  to  him 
before,  or  at  the  time  of  the  sale.     La,  Code^  2498. 

S.  Testimonial  proof  is  admissible  and  competent  evidence 
of  the  declarations  of  a  vendor  or  seller  at  a  sale.  This  part 
of  the  Code  has  been  adjudicated  on  by  this  court.  La.  Code^ 
£498.     6  Martin,  JV*.  S.  539. 

4.  The  testimony  of  Stafford  goes  fully  to  show  the  slaves 
were  unsound,  and  sold  and  declared  to  be  so,  at  the  sale. 
He  expressly  says,  he  would  have  bid  three  hundred  dollars 
more»  for  one  of  them,  had  he  been  soand. 

d.  The  auctioneer  was,  in  this  sale,  the  agent  of  the  estate 
of  Grimbally  acting  too. as  a  ministerial  officer,  making  a 
probate  sale,  and  for  all  legal  purposes,  in  reference  to  the 
present  case,  was  the  seller. 
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Wmtbeh  Dmv.      6.  Heirs  are  subject  to  the  saine  legal  warranty,  to  which  a 

Octoder,  1834.  yendor  is  subject,  aad  they  ought  not  to  be  precluded  from 

vAwiust      showing,  by  testimonial  proof,  that  the  redhibitory  defects 

lu^/*^  j^jj^  were  declared  to  the  buyer,  at  and  before  the  sale.    La.  Code^ 

2602,  vide  aUo^  chap.  10,  §  2,  under  tlu  tiUe  of  $ale. 

7.  The  provisions  of  the  Code,  which  require  that  ibe 
vendor  or  seller,  shall  give  to  the  auctioneer  in  writing,  the 
conditions  and  terms  of  sale,  who  is  to  |voclaim  them,  do  not 
exclude  the  privilege  conferred  by  article  2458,  of  showiog, 
by  testimonial  proo^  that  the  redhibitory  defects  were  declared. 
La.  Code,  2584. 

8.  Redhibition  is  defined  to  be  the  avoidance  of  a  sale,  oa 
account  of  some  defect  or  vice  in  the  thing  sold,  that  it  must 
be  supposed  the  buyer  would  not  have  purchased,  had  he 
known  the  vice.  The  argumetUum  m  amirario  eeim^y  forces 
the  construction,  that  if  the  buyer  did  Icnow  of  the  existence 
of  the  defects,  and  purchased  with  his  eyes  open,  he  must 
abide  the  consequences.  Testimonial  proof  is  admisBible  to 
show  this  knowledge  in  the  buyer,  and  which  is  shown  in  this 
case. 

Flintf  for  the  defendants,  insisted,  that  teaUmouial  proof 
could  not  be  received,  to  contradict  the  procie  terbalf  or  written 
sale  of  these  slaves.  There  is  no  mention  made  of  the 
redhibitory  defects  being  declared  by  the  seller  or  auctioneer, 
in  the  procie  verbal  of  this  sale,  which  must  be  conclusive  on 
this  point. 

2.  It  was  not  necessary  to  tender  the  slaves  expresdy,  in 
praying  for  a  rescission  of  the  sale.  In  answering  to  the  suit, 
a  tender  is  necessarily  involved,  when  a  rescission  of  the  sale 
is  claimed  and  set  up  in  the  defence. 

Martin  /.,  delivered  the  opinion  of  the  court. 

The  defendants  being  sued  for  the  price  of  two  slaves,  pur- 
chased by  Brown,  at  the  sale  of  Thomas  Grimball's  estate, 
by  order  of  the  judge  of  probates,  resisted  the  claim,  en 
account  of  alleged  redhibitory  defects  and  vices  in  the  sbves 
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thus  purchased.  Judgment  was  rendered  against  them  for  WisTEairDisT. 
the  amount  claimed,  and  they  appealed.  ^    ' '     ', 

The  counsel  for  the  defendants  and  appellants,  has  drawn  hawkim 
the  attention  of  the  courts  to  a  bill  of  exceptions  taken  to  the  bbowk  rr  aim, 
admission  of  evidence,  of  the  declarations  of  a  person,  whom  Rcdhibitorr 
the  parish  judge  called  to  his  aid  at  the  sale,  as  a  crier ;  and' of  defects  or  ricei 
conversations  of  several  persons,  with  one  of  the  defendants,  known  bj  the 
while  the  sale  was  actually  going  on.  veUd^  **at  *or 

The  counsel  for  the  plaintiff  contends,  that  the  declarations  before  the  sale, 

-    ,  .  11.1  .1  1      .     cannot  be  uived 

of  the  cner  were  properly  admitted,  as  they  were  made  m  in«Toidanee;or 
presence  of  the  parish  judge,  and  by  the  directions  of  a  ^^  ^  "i^n* 
person  by  the  name  of  GrimbalL  whom  he  alleges,  was  one  the  safe. 

■  .  Parole     en- 

Of  the  heirs.  denceisadmissi- 

The  Louisiana  Code,  article  2498  provides,  that,  the  vendee  d^iMiiUoDs  of  a 
cannot  urge  redhibitory  defects,  which  were  made  known  to  JJ^*jf  ^J" t^eredhl- 
him  by  the  vendor,  at  or  before  the  time  of  sale ;  and  authorises  bitoiy  ▼ices  of 

1  .J  r  *L         J     1        A-  slaves  at  or  be- 

parole  evidence  of  these  declarations.  fore  the  sale. 

The  plaintiff  further  contends,  that  the  parish  judge, 
acting  as  auctioneer,  was  the  agent  of  the  vendor,  and  as 
such,  his  declarations  are  those  of  the  latter ;  that  an  auc- 
tioneer may  employ  a  crier,  whose  statements  proclaimed  and 
declared  to  the  bystanders  or  the  company,  are  considered  as  auctlooem  to 
proclaimed  by  the  auctioneer  himself,  and  consequently  by  Jj^f  S\  wSe 
the  vendor,  whose  agent  the  auctioneer  is,  in  such  cases.         i^  writing  from 

the  vendor,  and 

The  Louisiana  Code,  article  2495,  requires  the  auctioneer,  to  read  and  pn>. 
after  having  received  the  conditions  of  the  sale  in  writing,  fOTda^^dlblo 
from  the  person  offering  the  property  for  sale,  to  read  and  pro-  ^o*<^  *®  ^«  V- 
claim  them  in  a  loud  and  audible  voice  to  the  company,  and  vite  Uda  in  con- 
then  invite  bids  in  conformity  to  those  conditiona  wi^'^      ^'^ 

Auctioneers,  especially  those  living  out  of  New-Orleans, 
and  in  the  several  parishes  where  there  is  no  auctioneer  but 
the  parish  judge,  are  not,  strictly  speaking,  the  cho$eiiy  though 
they  may  be  the  kgal  agents  of  the  vendor ;  and  we  doubt  ^^^  "^J^ 
whether  they  be  more  than  the  legal  agents,  in  places  in  which  to  sen  propertjr 
there  are  two  or  more  auctioneers.     The  mere  legal  agent,  ii^,\asno  pow- 
has  no  authority,  but  that  which  the  law  confers.  f^SSSbSTu^ 

The  written  conditions,  which  the  Louisiana  Code  seems  to 
require,  cannot  certainly  be  changed,  without  the  posterior 
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WimmirDTrr.  act  of  the  veodor,  and  he  who  coatendfl^  that  such  oa  ad  hai 
Oetobm-,  1834.  taken  place,  must  show  it 

■Amcin  In  the  present  case,  it  appears,  that  the  parish  judge  called 

MwawiTn  AIM.  ^^  ^  person  then  present,  to  aid  him  in  crying  the  sale.    It  is 

also  shown,  that  a  person  by  the  name  of  QrmbaUt  who  was 
present  at  the  same  time,  directed  that  the  crier  might  pro- 
claim and  declare  to  the  company,  the  redhibitory  defects  in 
the  slaves,  which  are  now  complained  o^  and  which  he  did,  in 
The  ■dmiiiit-  the  presence  of  the  parish  judire. 

tntor  of  an  eft-  *^  r  j    -o 

tate  it  the  leni  The  Sale  wss  pTOvoked  by  Hawkins,  the  administmior  of 
^^^  tt  p^  Orimbairs  estate,  of  which  the  slaves  in  question  constituted 
^te^  wboae  n  p^rt.  The  auctioneer  or  parish  judge,  was  bound  to  read 
to  jrovern  in  re-  and  proclaim  the  written  conditions  of  sale,  given  to  him  by 
Sm  ui^d  ternM!  Hawkius,  the  administrator.     It  is  to  them  we  are  to  look,  in 


UoM  and  tennt, 

J^J*^  riSti  ^"'^^  ^  ascertain  whether  the  legal  warranty,  on  whidi  the 
iai^ercfrom.  defendants  rely,  and  claim  the  benefit,  wim  excluded  or  not 
pmerty  legaiw  The  administrator  was  the  vendor.  His  sale,  it  is  true,  bound 
^Mt^bi^  the  heirs  of  Orimball  to  the  legal  warranty ;  but  this  court  is 
thebein  in  var-  noi  ready  to  say,  that  if  any  oi  the  heirs  had  directed  the 
**%  eouTeim-  declarations,  concerning  the  redhibitory  vices  to  be  made  by 
^It^l^proUte  ^^^  auctioneer  or  crier,  the  purchaser  would  not  have  been 
"hll^  hi%£ieii  '^"^^  thereby.  But  we  are  compelled  to  say,  that  no  deda- 
he  it  anpriied  of  ration  made  by  a  stranger,  can  have  the  same  eflect 
in  tbe  mp^  The  conversations  of  bystanders,  with  either  of  the  defend- 
Sff^^iii  not^be  ^^^  ^®^^  "*  ^^'^  opinion  of  the  court,  improperly  admitted  to 
admitted  to  ex-  exclude  the  legal  warranty  relied  on,  and  the  benefit  of  which 
^arnnty^iuS^  18  claimed  by  the  defendants,  unless  they  tended  to  establish 
M  toe^bllZ  ^^^  '^^»  ^^^  ^^®  redhibitory  vices  complained  of,  had  been 
die  ftot  that  tbe  declared  by  the  vendor  to  the  defendants. 
eompiained  of  In  all  casos  of  a  trial  by  jury,  the  party  claiming  it,  is  enti- 
^by^e  ^^  ^^d  ^o  ^  verdict,  uninfluenced  by  illegal  evidence.  Accoiding 
totbeponOwaer.  to  this  principle,  the  case  must  be  remanded  for  another  trial. 
The  crier*ade-  "^^^^  fendeiB  it  Unnecessary  for  the  court,  in  the  present  state 
oiarationt  aK  a  of  the  case,  to  examine  any  of  the  other  questions  or  points  of 
S^Uitfiiedb/tbe  law,  arising  in  the  cause. 

vendor*  are  inad- 
missible in  evi- 

2f"%  ^tr'^^      '^  '^  therefore,  ordered,  adjudged  and  decreed,  that  the 
tberet^r apprised  judgment  of  the  District  Court  be  annulled,  avoided  and 
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reversed ;  the  verdict  set  aside,  with  directions  to  the  court,  y/wmxDm, 
not  to  allow  parole  evidence  of  the  crier's  declarations,  unau-  ^^''^*'^>*^^ 
thorised  by  the  vendor,  or  of  the  conversations  of  bystanders,  uAwiasa 
with  the  defendants,  unless  they  tend  to  show,  that  the  redhib-  BsowiTn  alb. 
itory  defects  and  vices  in  the  slaves,  were  declared  by  the  of  the  redhibu 
vendor  to  the  vendee,  before,  or  at  the  time  of  the  sale ;  the  m^^  "Void 
costs  of  the  appeal  to  be  borne  by  the  plaintiflf  and  appellee.     ^°^  ^^  ^*^^°*' 
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IPOrCHSB  V8.  HIS  CBSDIT0B8. 
AtTEAL  WWOM  TBS  OOVEV  Of  TBB  VXftST    iUDIOIAL  9ItTEI«T. 

An  absconding  debtor  cannot  apply  for  the  benefit  of  the  meolrent  laws  EAsmuf  Disr. 
and  make  a  surreader  of  tus  property,  by  an  aUomey  in  fact.    No  man  •Pfto^"'^^>  ^M** 
can  awear  by  proxy,  unleae  expreesly  anthorieed  by  law ;  and  the  attor-        vocciisn 
ney  in  fact  cannot  swear,  that  no  part  of  the  inao^Tent'e  property  has   kes  cmsiaTOBSi 
baen  dirertwi  to  the  injury  of  hjm  ciediton,  whieh  is  eeeential  in  the 
affidavit. 

The  judge  is  not  aiiliiorised  to  order  a  stay  of  proceedings,  either  agamst 
the  person  or  property  of  an  insolvent  debtor,  and  to  accept  the  cession, 
■o  as  to  bind  all  the  erediton,  without  a  complianoe  on  the  part  of 
tlie  insolvent  debtor,  with  the  estenUal  forms  of  law. 

A  person's  owning  a  saw-miH  and  brick-yard,  as  an  appendage  to  a  sugar 
plantation,  and  se^g  the  bricks  and  plank,  does  not  constitute  him 
a  trader^  within  the  meaning  of  the  6th  section,  of  the  act  of  182Q, 
relating  to  forced  surrenders  of  property. 
54 
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J^**-      This  suit  was  instituted  in  the  name  of  the  plainti^  by  his 

^^^^f^'^'^*  ^^'  attorney  m  fact,  to  obtain  the  benefit  of  the  insolvent  laws, 

rorcRBv       relative  to  a  voluntary  surrender.    The  petition  states,  that 

■TtcftBttVroBs.  the  plain tifl;  Antoine  Foucher,  jr.,  is  a  resident  of  the  parish 

of  Jefierson,  but  now  abtent,  and  represented  by  E.  Faures,hb 

attorney  in  fact ;  that  owing  to  bad  crops,  payment  of  heavy 

interest,  and  losses,  he  is  unable  to  pay  his  debts ;  he  annexes 

a  schedule  of  his  afiairs,  and  prays  leave  to  surrender  his 

property  to  his  creditors,  that  it  be  accepted,  and  all  other 

proceedings  against  it  be  stayed. 

The  schedule  was  sworn  to,  by  the  attorney  in  fact,  and 
the  district  judge  accepted  the  cession  of  the  property,  order- 
ed a  meeting  of  the  creditors  before  a  notary,  and  that  all 
proceedings  against  the  property  be  stayed. 

After  this  order  was  granted,  a  portion  of  the  creditors  of 
Foucher,  presented  a  petition  for  a  forced  surrender  of  his 
property,  under  the  6th  section  of  the  act  of  1826,  alleging 
that  he  is  a  merchant  or  trader,  who  has  absconded  or  conceal- 
ed himself,  to  avoid  the  payment  of  his  debts,  and  praying  for 
a  meeting  of  creditors,  in  pursuance  of  that  act 

The  petition  was  accompanied  by  a  motion,  to  set  aside  the 
former  proceedings,  on  the  following  grounds : 

1.  That  the  schedule  and  petition  are  not  sworn  to. 

2.  That  the  petitioner  had  absconded,  before  the  granting 
of  said  order. 

8.  That  the  petitioner  is  a  fraudulent  debtor. 

4.  The  property  left  by  said  insolvent,  will  not  be  sufficient 
to  pay  one-third  of  his  debts. 

5.  That  a  cession  of  property  cannot  be  made  by  an 
attorney  in  fact 

The  facts  proved  are,  that  the  plaintiff  had  absconded  to 
avoid  a  criminal  prosecution  for  forgery,  and  was  absent  at 
the  time  the  application  was  made  for  a  surrender ;  that  he 
had  a  sugar  plantation,  and  a  small  plantation  adjoining  to  it, 
near  the  city  of  New-Orleans,  on  the  latter  of  whichi  be  had 
a  sugar-mill,  saw-mill  and  brick-yard,  the  produce  of  which, 
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consisting  of  sugar,  plank  and  scantling,  and  bricks,  he  was  fjjmnv  Dm. 
in  the  habit  of  selling,  either  on  his  plantation  or  in  the  city,  ^^^^ember,  isai. 

The  district  judge  was  of  opinion,  that  the  circumstance  of  iouchxb 
Foucher's  having  a  steam  saw-mill  and  brick-yard,  in  con-  nscBBBiroBt. 
nexion  with  his  sugar  plantation,  and  selling  planks  and 
bricks,  did  not  constitute  him  a  merchani  or  trader^  refused 
the  application  for  a  forced  surrender.  He  also  considered, 
that  although  Foucher  was  not  himself  entitled  to  the  benefit 
of  the  insolvent  law,  yet  a  surrender  of  the  property  might  be 
made,  for  the  benefit  of  his  creditors ;  and  therefore  overruled 
the  motion  to  set  aside  the  order  accepting  the  surrender. 
The  creditors  appealed. 

Derbigny  for  the  plaintifi^  in  support  of  the  surrender, 
contended,  that  if  the  insolvent  debtor  acted  fraudulently, 
or  was  not  himself  entitled  to  the  benefit  of  the  insolvent 
laws,  still  his  property  surrendered,  whatever  might  be  his 
fate,  remains  the  pledge  of  his  creditors,  and  is  to  be 
distributed  among  them. 

2.  It  is  objected  by  the  opposing  creditors,  that  the  schedule 
cannot  be  sworn  to  by  the  attorney  in  fact  of  the  debtor. 
This  objection  can  go  no  further,  than  to  deprive  the  debtor 
of  the  personal  advantages  resulting  from  the  surrender ;  but 
unless  it  is  clearly  shown  that  the  agent,  in  ceding  the  pro- 
perty, has  violated  the  law,  or  exceeded  his  authority,  he  has 
vested  in  the  creditors  all  the  rights  of  the  debtor,  to  the 
property  surrendered. 

3.  The  property  surrendered  by  the  insolvent  debtor,  may 
be  retained  by  his  creditors,  notwithstanding  his  bad  faith, 

4.  If  there  is  no  express  law  authorising  this  proceeding, 
the  cession  must  be  maintained  on  general  principles  of 
equity;  for  in  civil  matters,  when  there  is  no  express  law, 
the  judge  is  bound  to  proceed,  and  decide  according  to  equity. 
La.  Codcy  artick  21. 

Rostf  for  the  opposing  creditors,  made  the  following  points : 

1.  The  judgment  of  the  District  Court  is  unsupported 

and  unfounded  in  law,  and  ought  to  be  reversed,  and  the 

application  of  the  creditors  for  a  forced  surrender  admitted. 
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EAiTSKir  OiiT.  This  schedule  must  be  signed  by  the  debtor,  if  he  can  write, 

December^  1834.  and  swom  to  OF  affirmed.     The  fifth  section  gives  the  form  of 

loucHEB      the  oath  to  be  taken :  among  other  things,  he  is  required  to 

Hu  GuoirroBg.  swear,  that  **  he  has  neither  directly  nor  indirectly,  diverted 

any  of  his  property,  to  the  injury  of  his  creditors."    By  the 
act  supplementary  to  that  above  mentioned,  approved  March 
29th,  1826,  the  judge,  to  whom  such  petition  has  been  pre- 
sented, in  the  mode  and  form  required  by  the  original  act,  is 
authorised  to  accept  the  cession  of  property. 
An  abwoDding      It  appears  to  us  clear,  that  unless  the  debtor  complies  with 
•ppiy^  for^Sve  ^  ^^  preliminary  formalities  required  by  these  statutes,  the 
benefit  (^the^-  judge  IS  without  authority,  either  to  order  proceedings  to  be 
make  m  wrren-  stayed,  or  to  accept  the  surrender.     No  man  can  swear  by 
po^^  bj an^  proxy,  uulcss  cxprcssly  authorised  by  law,  and  even  if  he 
un-ney  tn  fiuA,  f^yj\A  i^q  essential  part  of  the  affidavit  has  been  omitted,  to 

Pio     nun     ead  '  ■  ' 

swew  by  prnr,  wit,  that  no  part  of  the  property  of  the  debtor,  has  been  diver- 
aathoriK?  bj  ted  to  the  injury  of  his  creditors.  An  absconding  debtor 
torocT"1ii***fi»t  "^^K^^  without  much  violence,  be  presumed  to  have  carried 
oannot  '^^  off  somc  mcaus  with  him.  Whether  he  absconded  to  avoid 
the  inaoiTent's  the  payment  of  his  debts,  or  the  punishment  demanded 
KSnlJertcd'to  by  law  for  his  crimes,  is  not  material, 
the  injury  of  the      gy^  jt  fg  g^j J  that  although  Fouchcr  may  not  be  entitled 

creditors,  which        ,  .      ,.     ,  ,        i      .        i  i  i 

18  essential  in  to  his  discharge,  Under  the  msolvent  laws,  yet  he  may  make 

^^       a  surrender  to  his  creditors,  for  their  common  benefit,  by  his 

attorney  in  fact ;  he  may  surrender  to  them  their  common 

pledge,  and  that  they  may  go  on  and  administer  it.     This 

may  be  true,  if  the  creditors  all  consent.    But  this  opposition 

Th   *  dve  i  ^^^^^  ^^^  disscut  of  a  part  of  them ;  and  the  question  is,  has 

not  authorised  to  the  district  judge  a  right,  under  such  circumstances,  to  accept 

proceeding?  ei-  the  surrender  for  all  the  creditors,  and  to  restrain  them  in  the 

ther  against^  prosecutiou  of  the  claims  against  the  common  debtor  ?    We 

perty,  of  an  in-  are  of  Opinion,  that  the  judge  had  not  authority  to  order 

udto  accept  the  a  Stay  of  proceedings,  either  against  the  person  or  property, 

bind^i  ^e*ere^  and  to  accept  the  cession,  so  as  to  bind  all  the.  creditors, 

ditors,  without  a  without  a  Compliance  on  the  part  of  the  insolvent,  with  the 

tibrpwTof  the  essential  forms  of  law.     It  is  true,  the  property  of  the  debtor 

whh^'Ae^^iS  w  the  common  pledge  of  his  creditors,  but  it  does  not  follow^ 

lio/fonnsofiaw.  that  oue  creditor  has  a  right  to  interfere  in  all  cases,  in  the 
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pursuit  of  another,  to  be  paid  out  of  the  coramon  fund.    The  EAsrsur  Dist. 
law  favors  the  vigilant,  by  giving  to  recorded  judgments  the  ^cember,  1834. 
rank  of  mortgage ;  and  one  creditor  could  not  restrain  another       iouohsb 
from  proceeding  to  judgment,  against  their  common  debtor,  „,  cwnoM, 
under  the  pretext,  that  he  would  thereby  obtain  a  preference. 

The  opposing  creditors  further  asked  from  the  court  of  the 
first  instance,  a  sequestration  of  the  property  of  Foucher,  as 
an  absconding  merchant  or  trader,  under  the  sixth  section  of 
the  above  mentioned  act,  of  1826.  This  was  refused,  on  the 
ground,  that  the  absconding  debtor  is  not  a  merchant  or 
trader.  The  correctness  of  this  judgment,  is  also  contested 
on  the  appeal. 

In  the  year  1823,  the  legislature  abolished  the  forced 
surrender,  as  it  existed  by  the  Spanish  law,  and  restricted 
the  right  of  compelling  a  surrender,  to  cases  when  the 
debtor  should  be  in  actual  custody. 

The  act  of  1826,  reinstated  it  only  in  relation  to  merchants 
or  traders,  who  should  abscond  or  conceal  themselves,  in 
order  to  avoid  the  payment  of  their  debts.  The  principal 
question  is  one  of  fact,  is  Foucher  a  merchant  or  trader, 
according  to  the  true  intent  and  meaning  of  the  statute  1 
The  statement  of  facts  shows,  that  he  has  a  plantation  at  a 
small  distance  above  the  city  of  New-Orleans,  where  he 
resided;  that  he  has  thereon  a  sugar-mill,  a  great  quantity 
of  cane,  and  also  a  steam  saw-mill,  a  water  saw-mill,  and  a 
brick-yard ;  the  sugar,  lumber,  and  brick  were  sold,  either 
on  the  plantation,  or  in  the  city ;  and  that  he  bought  rafts 
for  said  saw-mills. 

It  is  extremely  questionable,  whether  even  under  the  Apenon'sown- 
bankrupt  laws  of  England,  Foucher  would  be  considered  |^|  trfS^^ 
as  a  trader,  within  the  statutes.  One  authority  says,  "a  »••»  appendage 
man's  buying  and  selling,  brings  him  not  within  the  sta-  tation,  and^sdT 
tutes,  for  they  intend,  such  as  gain  the  greatest  part  of  their  Sf  puSc,^"©^ 
living  thereby.**  Bacon^a  Mr.  verba  Bankrupt.  No  very  Jj*  *°^JS^ 
precise  rule,  has  been  laid  down  in  England.  But  in  this  wichinthemeanl 
state,  we  are  to  take  words  in  their  usual  sense.  It  seems  to  l^^ofthea^ 
us,  that  having  a  saw-mill  and  brick-yard,  as  an  appendage  fl^^f/^»^ 
to  a  sugar  plantation,  and  selling  the  brick  or  plank,  does  not  denof  propertr. 
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EAiTBB*  Dm.  oonstituCe  the  proprietor  a  trader.    No  man  perhaps  e^er  ima- 
J^setmber,  i%5L  gined,  before  the  abecooding  of  FQncher,  that  he  was  a  mer- 
ffououa      chant  or  trader ;  and  if  we  make  one  of  him  now,  it  can  be 
a.  done  only  by  implication*    It  is  impoenble  to  say  where  we 
are  to  stop,  if  we  once  deviate  from  the  broad  distinction, 
obvious  to  common  sense,  between  a  planter,  who  pn^ts  by 
the  labor  of  his  slaves,  and  his  own  industry,  partly  in 
raising  crops,  and  partly  in  some  mechanical  or  manufac- 
turing branch  of  industry,  and  the  merchant  or  trader,  who 
lives  by  buying,  and  seUing  for  a  gain.     In  the  first  case,  it 
is  principally  labor,  which  afibrds  the  profit ;  in  the  seeond, 
it  is  capital  invested  and  kept  in  circulation,  without  adding* 
any  value  to  the  articles  bought  and  sold.    We  think  the 
judge  did  not  err,  in  refusing  the  sequestration. 

But  it  is  said,  if  neither  of  these  modes  of  proceeding  is 
sanctioned  by  law,  the  parties  are  without  remedy,  and  the 
property  will  be  wasted  by  protracted  litigation,  amoi^  the 
creditors,  and  unequally  distributed.  We  cannot  heAp  that. 
It  is  not  our  business  to  legislate,  nor  to  remedy  defective 
enactments  of  the  legislature.  Our  judgments  ought  to 
fcrm  rather  the  development,  than  the  supplement  o# 
legislation. 

It  is,  therefore,  oidere<J^  adjudged  and  decreed,  that  tlia 
jndgment  <rf  the  District  Court,  be  revenied,  so  far  as  felates 
to  the  original  order,  and  that  the  order  of  the  court,  aco^t- 
ing  the  surrender,  and  directing  a  stay  of  pcoceecUngs  and  a 
meeting  of  the  creditors,  be  rescinded  and  annulled,  and  that 
the  ajqpeUee  pay  the  costs  of  both  courts. 
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Eiffnuur  Dirr. 

December  ^  1834. 


amrtxwoM 

vt. 
nniDs.. 


BTEYEKSON  VS.   SHISI>DS« 

APriAL  VEOM  TBI  COURT  OF  TBS   VlftflT  JUDICIAL  DIfTftlCT. 

Where  a  partnership  b  compoaed  of  Mveral  partnen,  and  by  the  articles  of 
agreement,  one  of  them  is  to  be  a^silent  partner,  the  others  cannot^  by  mo- 
taal  consent,  before  its  expiration,  dissolve  the  partnership,  without  the 
consent  of  the  silent  partner. 

Where  a  partner  sues  the  aeceptor  of  a  bill,  endorsed  by  the  payee  to  the 
partnership  firm,  and  the  plaintiff  sues  in  his  own  name,  for  the  use  of  the 
firm,  which  he  alleges,  is  composed  of  himself  end  another,  but  is  dissolved 

.  by  mutual  consent,  and  it  appears  by  the  articles  of  partnership,  there 
was  a  silent  partner,  who  had  not  consented  to  the  dissolution :  Held^ 
that  the  action  cannot  be  maintained,  because  the  interest  of  the  silent 
partner  in  the  bill,  by  the  endorsement  to  the  firm  of  which  he  was 
a  member,  could  not  be  divested  without  his  consent. 

The  moment  a  bill  of  exchange  ii  endorsed,  by  the  payee,  to  a  partnership 
firm,  it  becomes  the  joint  property  of  all  the  partneis. 

This  is  an  action  against  the  acceptor  of  a  bill  of  exchange, 
for  one  thousand  eight  hundred  and  seventy-six  dollars,  drawn 
by  one  Page,  a  silent  partner  of  the  firm,  in  behalf  of  which 
the  plaintiff  sues. 

The  plaintiff  sues  for  the  use  of  the  late  firm  of  J.  O. 
Stevenson  &  Co.,  which  he  alleges,  was  composed  of  himself 
and  one  M'Carty,  and  had  been  dissolved  by  mutual  consent. 

The  defendant  pleaded  a  general  denial. 

The  articles  of  partnership,  which  were  produced  in 
evidence,  showed  that  the  firm  of  John  6.  Stevenson,  & 
Co.,  was  composed  of  J.  6.  Stevenson,  P.  M^Carty  and  S.  K. 
Page,  the  latter  a  silent  partner.  The  notice  of  dissolution 
showed  it  was  made  before  the  partnership  expired  by  its 
own  limitation,  and  mthout  the  consent  of  the  silent  partner. 
The  bill  of  exchange  sued  on,  was  endorsed  by  the  payee  to 
the  firm  of  J.  O.  Stevenson  &  Co« 

65 
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EUtmv  Din.      The  district  judge,  after  examining  the  evidence  of  the 

J)ecember,  i^si.  ^^^^  ^^  ^f  Opinion,  the  firm  of  Stevenaon  &  Co.  had  not 

rrsvuraox     proved  property  in  the  bill,  or  shown  they  paid  a  valuable 

ui!^.       consideration  therefor:  gave  judgment  of  non-suit.     The 

plaintiff  appealed. 

SlemtU  for  the  plaintiff. 

I.  It  was  not  necessary  to  prove  ownership  of  the  bill 
sued  on,  as  it  is  endorsed  to  the  firm,  in  behalf  of  which  the 
plaintiff  sues,  and  because  the  ownership  was  not  specially 
denied,  and  the  possession  is  not  alleged  to  be  illegaL 

£.  It  was  not  necessary  to  show  the  consideration  which 
was  paid  for  the  bill,  as  it  is  not  specially  denied  or  pleaded. 

S.  The  plea  of  payment  set  up  on  the  trial,  comes  too  late, 
and  cannot  avail.  There  is  no  evidence  of  payment  to  eidier 
of  the  ostensible  partners  of  said  firm. 

WcrMngton^  eonim. 

Btdlard,  J.,  delivered  the  opinion  of  the  court 
The  plaintiff  sues  in  his  own  name,  for  the  use  of  the  late 
firm  of  J.  6.  Stevenson  &  Co.,  composed  oi  himself  and  P. 
M^Carty,  upon  a  bill,  of  exchange,  drawn  upon  the  defend- 
ant, by  him  accepted,  and  protested  for  non-payment,  at  its 
maturity. 

The  defence  set  up  in  the  answer,  is  that  the  defendant  k 
not  liable,  in  the  manner  and  form  stated  in  the  petition^  and 
that  the  plaintiff  exhibits  no  right  or  title  to  maintain  the 

JSni  ^  action. 

JotedSf'L^  The  bill  was  drawn  by  page,  payable  to  the  order  rf 
5f  "SS^^s  o^  Commayer,  and  by  him  endorsed  in  full  to  John  G.  Steven- 
agreementoneof  gQQ  &  Co.    We  Icavo  out  of  view  the  Subsequent  endone- 

them  If  to  be  a  i_«         u  •*   •  ^3 

silent    partner,  niant  to  Sprague,  cashier,  because  it  is  not  an  endonement 

*^  1^^  by  Stevenson  &  Co.,  but  by  J.  G.  Stevenson  alone. 

eoDtent,  before      rpy^^  y|^^  which  WO  havo  taken  of   the  rifirht  of  the 

its      expiration,  .^  •    ^   •       <.i  *        *•  ji-         .       . 

diBsoiTo the  Dart-  plaintifl^  to  mamtain  the  present  action,  according  to  the 
u^cSn^t°Sf  conditions  of  the  partnership,  and  its  subsequent  alleged 
the  nient  pttt^  dissolution  by  mutual  consent,  renders  it  mmeoenuy  ia 

ner* 
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examine  other  questions,  raised  in  the  argument,  and  the  Eastzrk  Dibt. 
several  grounds  filed,  upon  which  the  appellant  seeks  to  ^cember,  i834. 
reverse  the  judgment  of  non-suit,  rendered  below.  stxykksox 

The  articles  of  partnership  are  signed  by  Stevenson,  sh»^8. 
M*Carty  and  Page,  and  the  style  of  the  firm  composed  of  Where  &  p»rt- 
thoee  three  partners,  is  declared  to  be  J.  6.  Stevenson  &  Co.  ceptor^of  a^biu 
They  agree  upon  a  division  of  profits,  in  different  proportions,  "^^^e^^Jhe-'^t 
between  the  three  partners,  and  the  firm  was  to  continue  nenhip  firm,  and 
until  the  1st  of  July,  1834,  unless  sooner  dissolved  by  mutual  in^hFs  olni  name 
consent.  By  the  seventh  article,  it  was  provided,  that  Page  fi^**®^^chf*he 
should  have  "the  privilege  of  being  a  silent  partner  in  the  alleges  is  com- 
firm ;  he  will  not  be  required  to  direct  his  attention  openh/y  to  MdTanotheis  but 
the  business  in  New-Orleans,  but  he  will,  during  his  absence  mutoaT  coMcnf 
from>  as  well  as  during  his  residence  in  the  city,  do  all  in  his  and  it  api>ears 
power  to  procure  business,  that  may  be  considered  profitable  of    partnership 

to*llP  fiffW  »»  &<•  there  wasa  silent 

ine  nrm,     etc.  partner  who  had 

Page  was*  in  the  opinion  of  the  court,  a  partner,  without  not  consented  to 

i_  1       -  i-i  1^     ^.       1       ,    /  ^  .the  dissolution: 

Whose  consent  the  firm  could  not  be  dissolved,  before  the  seki,  that  the 
time  limited  by  the  agreement.  The  notice  of  dissolution  ^TJ^T^ 
adduced  in  evidence,  is  signed  only  by  the  two  other  ^^^^^^^.J*  ^.l?*®" 
partners.  The  interest  of  Page  in  the  bill  of  exchange,  partner  in  the 
under  the  endorsement  to  J.  G.  Stevenson  &  Co.,  could  not  dorsement  totibe 
be  divested  without  his  consent,  and  accrue,  as  allecfed  by  the  firm  of  which  he 
plaintifi^  to  the  conclusive  benefit  of  Stevenson  and  M^Carty,  oouid  not  he  di- 
although  Page  himself,  in  his  individual  capacity,  was  the  his  oons^t. 
drawtfir  of  the  bill.     The  moment  it  was  endorsed  to  the  firm.    The  moment  a 

.    .  >      .   •  «    11    ■  hill  of  exchanre 

It  became  the  joint  property  of  all  the  partners.  is  endorsed  by 

The  plaintiff  does  not,  therefore,  show  a  right,  either  in  SirtSZSpton* 

himself,  or  those  for  whose  use  he  sues,  to  recover  the  j*.  beeomes  the 

joint  property  of 

amount  of  the  acceptance.  all  the  purtnert. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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0im  CBUXToaB.  MADAMS  GOTTSOHAIJC  V$.  HSR  CSEDIT0S8. 

ArriAL  wwom  tbb  riAitH  oouet  foe  trb  citt  aitp  rAuaH  or 

lfBW-OEI»BANt. 

A  married  womtB«  Mpftratod  in  property  from  her  hosbend,  end  who  is  not 
even  e  pnblic  trader  or  merchant,  has  the  right  to  claim  the  benefit  of  the 
inaoWent  laws,  which  authorise  a  cession  of  property,  for  the  benefit  of 
creditors,  by  a.  debtor  in  embamwsd  and  insoWent  drcumstaneee. 

The  plain  LiiT  alleges,  she  is  separated  in  property  from  her 
husband,  and  that  owing  to  many  losses,  and  diminution  in 
the  value  of  her  property,  she  is  unable  to  pay  all  her  debta. 
Bhe  annexes  a  schedule  of  her  afiairs,  and  prays  that  she  be 
allowed  to  make  a  cession  of  her  property,  for  the'  benefit 
of  her  creditors,  and  a  meeting  of  them  be  called ;  and  that 
all  proceedings  against  her  person  and  property,  in  the  mean 
time,  be  stayed. 

The  schedule  wajs  sworn  to^  and  the  usual  affidavit  made. 
The  judge  accepted  the  surrender.  Abat  and  Delaehaise, 
who  were  judgment  creditors,  appealed. 

Bmrneri^  for  the  plaintiff,  contended : 

1.  That  by  the  ^t  and  second  sections,  of  the  act  of 
February  20d),  1817,  and  by  the  first  and  second  sections, 
of  the  act  of  March  t9th,  1826,  every  individual,  every 
insolvent  debtor,  not  imprisoned  for  debt,  can  avail  himself 
of  the  benefit  of  said  acts,  that  in  no  part  of  said  acts,  is 
there  any  exception,  express  or  implied,  which  excludes  free 
womeOy  who  are  not  public  trading  womeo,  from  the  benefit 
of  said  Mts^ 

2.  That  by  the  fortieth  section,  of  the  act  of  1817,  it 
is  expressly  deelared,  that  ^^  no  free  girl  or  woman  efaall  be 
imprisoned  fer  debt,  nor  in  virtue  of  this  act,  unless  sha  be 
n  public  trading  woman,  or  in  consequence  of  some  crime  or 
misdemeanor,"  which  express  exception  in  Heivor  of  wonien^ 
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not  public  trading  women,  liberating  them  from  a  part  of  the  Eatrsk  JDin. 
provisions  of  said  act,  clearly  shows  that  the  balance  of  said  i>eogw»6er,  i834. 
act,  is  fully  applicable  to  them,  and  that  they  have  the  right    eoTTaciLiLK 
to  receive  the  full  benefit  thereof.  mat  gbzditobs. 

D.  and  J.  SegherSf  for  the  appealing  creditors: 

1.  Neither  the  provisions  of  the  act  of  the  20th  February, 
1817,  relative  to  the  voluntary  surrender  of  property,  or  the 
supplemental  act  thereto,  of  March  29,  1826,  are  appKcable 
to  women,  unless  they  are  public  traders  or  merchants. 

2.  The  fortieth  section  of  the  act  of  1817,  provides,  that 
women  cannot  be  imprisoned,  and  consequently  they  do  not 
come  within  the  meaning  of  the  1st,  2d,  or  27th  sections  of 
said  act,  nor  within  the  1st  section  of  the  act  of  1836. 

S.  Women  cannot  be  subjected  to  the  provisions  of  the 
0th  or  21st  sections  of  the  act  of  1817,  providing  against 
fraud,  or  concealment  of  the  person  or  property  of  the 
debtor  from  the  creditors,  and  for  punishing  it. 

4.  The  Spanish  law,  relating  to  a  forced  surrender,  would 
have  applied  to  this  case,  but  these  laws  were  repealed  by 
legislative  enactment,  in  1823.    See  2  Moreav?s  Digest^  436. 

5.  The  laws  of  Rome  and  Spain,  exempted  women  from 
imprisonment  for  debt.  The  same  provision  exists  in 
France,  except  as  to  women  who  are  public  traders.  JW 
vettty  134,  cL  9.  JHerlWs  Repertoire,  verba  eoniramte  par 
earpif  Jfo.  1  and  16.  Law  of  Taro,  62.  Febrero  ad.,  pari  2^ 
b.  3,  ch.  2,  Jfo.  160. 

6.  According  to  these  laws,  it  will  appear,  that  the  sole 
object  of  the  judicial  surrender,  being  to  liberate  the  debtor 
from  imprisonment,  this  privilege  does  not  apply  to  women. 
Febrero  ad,,  part  2,  i.  3,  cA.  3,  JV*o.  1  and  2.  Lecleret/j  droit 
Romam  compari  au  droit  Franpais,  voL  4,  p.  144,  371. 

MaihewSf  /•,  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  this  case,  appears 
eomewhat  novel.  It  is,  whether  a  woman,  not  a  public 
trader  or  merchant,  has  a  right  to  claim  the  benefit  of  our 
insolvent  laws,  which  authorise  a  cession  of  property,  for  the 
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£asvbu  Dot.  benefit  of  creditorB,  by  a  debtor  who  may  find  hioiself  in  em- 
Jkeemier,  itsi,  barraflriog  circumstances  1     This  question  was  decided  in 
oomciALK    the  affirmative,  by  the  court  below,  from  which  the  opposing' 
■n  cuBiioM,  creditors  took  the  present  afqpeal* 

The  legislative  acts  of  the  state,  which  are  the  only  laws 
in  force,  since  1808,  on  the  subject  now  under  consideration^ 
make  no  distinction,  as  to  the  right  of  debtors  to  surrender 
their  property,  on  the  score  of  sex.  But  it  is  contended, 
on  the  part  of  the  appellants,  that  in  consequence  of  the 
humane  and  gallant  disposition  of  our  laws,  which  exempt 
women  from  imprisonment,  on  account  of  contracts,  they  are 
not  entitled  to  the  benefits  secured  to  honest  and  unfwtunate 
debtors,  by  a  cei no  bononmL 

Such  interpretation,  would  certainly  exhibit  palpable 
discordance  with  that  benevolent  feeling,  which  dictated 
the  rule,  exempting  women  from  personal  arrest  and  im- 
prisonment, on  account  of  civil  obligations,  and  unless  the 
law  be  express  and  imperative  in  denying  this  right,  it  ought 
not  to  be  so  construed  as  to  produce  such  an  incongruous 
effect 

The  reasoning  in  favor  of  the  negative  propositiaDy  that 
women  have  no  right,  under  our  laws,  to  make  a  surrender 
of  their  property,  for  the  benefit  of  their  creditors^  as  used  by 
the  advocate  in  the  present  instance,. is  somewhat  syllogistic 
in  form.  The  insolvent  laws,  as  shown  by  the  1st  section 
of  the  act  of  the  SOth  March,  1817,  and  by  the  provisions  of 
the  act  of  1826,  on  the  same  subject,  were  passed  for  the 
purpose  of  enabling  debtors  to  avoid  imprisonm^it,  by  sur- 
rendering their  property,  &c.  A  woman  cannot  be  impri- 
soned,  on  account  of  her  debts;  therefore  a  woman  has 
no  right  to  make  a  surrender. 

This  mode  of  reasoning  certainly  reeeives  aid  from  the 
maxim  cestanU  raHone  cessat  et  ip$a  Ux ;  and  were  it  shown, 
that  this  IB  the  sole  benefit  and  relief  intended  by  these  laws, 
the  reasoning  would  be  very  forciUe,  if  not  conclusive.  But, 
on  reading  the  section  of  the  act  referred  to,  the  cessioa  <rf 
goods  hab  the  effect,  not  only  to  prevent  imprisonment,  it 
also  releases  the  debtor  from  all  proceedings  against  bis 
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person.     This  latter  clause,  if  it  have  any  meaning  different  EAnmur  Din. 
from  the  exemption  from  imprisonment,  must  mean  a  release  ^December,  i834. 
from  all  personal  actions;  so  that  a  person,  who  does  all    gottschau 
things  in  his  power  to  pay  his  creditors,  by  a  fair  surrender  g,,!  ciuliiTTOBfl. 
of  property,  may  not  be  harrassed  by  a  multiplicity  of  suits. 
This  in  truth,  under  circumstances  of  impossibility  to  make 
payment  of  all  his  debts,  by  a  debtor,  is  the  only  means 
of  giving  effect  to  that  provision  of  our  code,  which  declares 
the  property  of  a  debtor  to  be  a  common  pledge  to  all  his 
creditors.     The  effects  of  a  surrender  of  property,  in  practice, 
has  always  been,  to  stop  all  judicial  proceedings  against  the 
ceding  debtor,  except  such  as  are  carried  on  in  the  conewrBO, 
We  are  unable  to  perceive  any  cogency  in  the  reasoning, 
based  on  the  impossibility  of  punishing  a  woman,  ceding  her 
property  as  a  debtor,  by  imprisonment,  on  account  of  fraud  in     .       .  . 
the  surrender.    The  same  difficulty  would  exist,  in  making  man»  Kparatea 
her  act  honestly,  in  pursuits  by  creditors  separately,  when  she  her  i]^Simd,a^ 
refused  to  make  a  cession  of  her  property.     Indeed,  a  wiUing-  ^  wio^tiSr 
ness  shown,  to  give  all  up  for  the  benefit  of  the  mass  of  ere-  or  merchant,  has 
ditors,  is  at  least  ffima  facia  evidence  of  honesty  and  friir  theb^Sndfit  of  the 

dealing  inaolTent    lavs, 

"®'""*©*  ,  which  anthoriK 

The  law  does  not  positively  and  expressly  inhilMt  women  •>  eenioo  of  pro- 
from  surrendering  their  property  to  creditors,  neither  can  such  Era^tofwedit- 
inhibiUon  be  made  out,  by  just  reasoning  from  the  context  of  ^  ^£i^|^ 

the  law*  '''^       iniolTeiit 

ciremnMancet. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Ck>urt  be  affirmed,  with  costs,  to  be 
paid  by  the  aj^llant 
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£Aimui  Dnr* 

■TATB 

t. 

WATn.  STATE  M.  J17DGB  WATTS. 

APriAfc  VAOM  TRB  COURT  OF  TBI    FiatT  iUDIdAL  DIITEICT. 

^he  Judicarj  act  of  1789,  while  it  givei  to  tho  federml  cooits,  ezelunTo 
original  cognixaoce,  of  all  civil  eaoMi  of  admiralty  and  maritime  juris- 
diction, roMiToa  to  partiea,  in  all  caaea,  the  right  of  a  common  law 
remedj,  when  the  common  law  is  competent  to  give  it. 

^e  atatea  are  prohibited  from  eetabliahing  coorta,  haring  cognizanee  of 
caaea  of  admiraltj  and  maritime  juriidietion,  according  to  the  oooiae  of 
proceedinga  in  courta  of  admiraltj,  but  if  parties  chooae  to  aoe  upon 
■  their  oontracta,  according  to  the  rules  of  practice  established  by  law,  in 
coorta  of  general  jurisdiction,  instead  of  proceeding  aommarilj,  by 
motion  or  in  rtm^  in  the  admiraltj  courts,  there  ii  nothing  in  the 
constitution  which  prohibits  them. 

The  adjustment  of  acconnti,  among  part  owners  of  ships,  relating  to  profita, 
is  a  matter  of  chancery,  and  not  admiraltj  jurisdiction,  in  En^^and. 

According  to  the  laws  of  Louisiana,  the  adjustment  of  profits  and  setUement 
of  aeoonnta,  among  joint  ownen  of  ahipa,  ii  a  neoessaiy  incident  to  the 
action  of  partition. 

Admiraltj  courts,  in  the  United  States,  maj,  in  some  cases,  hare  ordered 
a  sale  of  tsbmIs,  at  the  suit  of  part  owners,  but  it  does  not  follow,  aa  a 
necessaij  consequence,  that  the  state  courts  are  without  jurisdietioii  in 
the  same  matters. 

So  the  part  owner  of  a  yessel,  within  the  jurisdiction  of  the  state  coorta  of 

general  jurisdiction,  maj  inatitnte  suit  therein,  to  compel  a  partition  of 

his  interests,  and  recoTer  a  balance  for  adTanoes  made,  bj  a  judicial  sale 

or  licitation  of  the  ressel,  eren  when  such  co-proprietor  resides  out  of  the 
state. 

This  case  commenced  by  an  application  for  a  mandamus, 
to  compel  the  judge  of  the  First  Judicial  District,  to  entertain 
jurisdiction  of  a  certain  suit,  instituted  in  his  court. 

The  record  shows,  that  Levi  H.  Gale,  filed  his  petition  in 
the  District  Court,  allegmg  that  he  was  one-fourth  owner  of 
the  ship  Atlantic,  then  lying  in  the  port  of  New-Orleans,  and 
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that  Isaac  Purrington,  residing  in  the  state  of  Maine,  was  Eabtsbit  Dist. 
owner  of  the  remaining  three-fourths ;  that  Purrington  was  '^^^'^^"'*^* '^^ 
indebted  to  him  in  the  sum  of  four  thousand  three  hundred        *''^i* 
and  twenty-seven  dollars,  for  advances  made,  on  account  of  jtowx  watts. 
said  vesseL     He  prays  for  a  partition  of  his  interest,  by  a  sale 
or  licitation  of  the  ship,  after  an  inventory,  and  appraisement 
is  made ;  that  a curalor  adhoehe  appointed  to  defend  Purring- 
ton, and  that  he  have  judgment  against  him  for  his  aforesaid 
claim. 

The  district  judge  endorsed  on  the  petition,  that  he  con- 
sidered this  case  as  belonging,  exclusively  to  the  courts  of 
admiralty,  and  declined  its  jurisdiction. 

A  rule  was  taken  on  the  judge,  to  show  cause  why  a  man- 
damus should  not  issue.  The  judge  returned  for  answer, 
that  he  viewed  the  subject  matter  in  litigation,  as  exclusively 
of  admiralty  and  maritime  jurisdiction,  and  that  under  the 
constitution  and  laws  of  the  United  States,  original  cogni- 
zance of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
appertained  exclusively  to  the  courts  of  the  United  States. 
In  support  of  this  opinion,  he  cited  the  constitution  of  the 
United  States,  and  laws,  and  referred  to  ConJUm^s  Practice  in 
United  States  Courts^  page  141  to  150,  and  note  to  page  14d. 
Bei?$  MmiraUy  Reports^  2. 

SUdelly  in  support  of  the  rule,  contended,  that  the  action  of 
partition  lies  between  all  parties  who  may  hold  property  in 
common,  from  whatever  cause  it  is  so  held.  La.  Code, 
art.  1231. 

2.  Under  the  general  admiralty  law,  one-part  owner,  can- 
not compel  the  other  part  owners  of  a  vessel,  to  sell  their 
shares.    Mbott  on  Sk^ppingy  page  90-9 1 . 

S.  If  the  courts  of  the  United  States,  in  the  exercise  of 
their  admiralty  jurisdiction,  have  the  power  to  compel  the 
sale  of  a  vessel,  on  the  application  of  a  part  owner,  this  juris- 
diction, in  such  matters,  is  not  exclusive ;  it  may  be  exercised 
by  the  state  courts,  if  permitted  or  authorised  by  the  local  law. 
1  Kenft  Commenlarjef,  page  351-2. 
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fiAmui  DitT.      BuUwrd,  /.» delivered  the  ofmiioD  of  the  eourt 

-°''^"^*"^      A  rule  having  been  taken  on  the  judge  of  the  Pint  Judkial 

*TA'r>        District,  to  show  eause  why  a  numdamui  should  not  tMae, 

joMB^ATn.  commanding  him  to  make  certain  preliminary  orders,  in  the 

case  of  Gale  s«.  Purringion,  he  sht^ws  far  eause,  that  be 

considers  the  subject  matter  to  be  adjudicated  upcm,  as  exdii- 

sively  of  admiralty  and  maritime  jurisdiction,  and  that  under 

the  constitution  and  laws  of  the  United  States,  the  ezelusiTe 

original  cognizance  of  all  civil  causes  of  admiralty  and  mail- 

time  jurisdiction,  appertains  to  the  courU  of  the.U.  States. 

In  order  to  ascertain  the  precise  question,  of  which  the 
district  judge  declined  to  entertain  jurisdiction,  we  most 
recur  to  the  petition  presented  to  him  in  the  first  instance. 
Here  we  are  then  to  inquire,  whether  the  cause  of  action,  as 
set  forth,  be  one  of  admiralty  and  maritime  jurisdiction,  and 
if  so,  whether  it  be  of  that  class  of  cases,  of  which  exclusive 
cognizance  has  been  granted  to  the  federal  judiciary,  by  the 
constitution  and  laws  of  the  United  States. 

The  plaintifi*,  L.  H.  Gale,  sets  forth  in  his  petition,  that 
he  is  proprietor  in  common  with  Isaac  Purrington,  of  the 
state  of  Maine,  of  a  ship  or  vessel  called  the  Atlantic,  of 
which  Purrington  owns  three^burths,  and  the  plainUff  the 
other  fourth.  That  the  ship  is  now  within  the  jurisdiction  of 
the  court.  That  the  petitioner  is  unwilling  to  remain  longer 
in  a  state  of  indivislon  with  his  co-proprietor,  and  that  no 
other  means  exist  of  eflfecting  a  partition  of  their  interest^ 
than  by  a  judicial  sale  or  licitation.  He  further  represent^ 
that  Purrington  is  largely  indebted  to  him,  for  advances  and 
disbursements  made  on  account  of  the  ship  for  which  suit 
is  now  pending ;  and  he  finally  prays  for  the  appointment  of 
a  curator  ad  Aoe,  to  represent  the  absent  defendant,  thai  an 
inventory  and  appraisement  may  be  made  in  due  form  of  law, 
and  that  the  vessel  may  be  sold,  after  due  notice,  and  that  he 
may  be  pud  for  his  advances,  out  of  the  share  of  his 
oo-proprietor. 

The  action,  therefore,  is  one  of  partition,  and  the  objeot  te 
be  partaken,  is  a  registered  vessel^  belonging  in  different  pro- 
portions  to  part  owners,  citizens  of  different  states,  and  the 
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question  k,  not  whether  the  owner  «f  a  minor  share,  can,  at  £'»>»  DW' 

TVffMififi-   18S4 

any  time,  compel  a  severance  of  their  joint  interests,  but  ' 

whether  the  state  courts  are  forbidden  to  take  coffnizance  of        '^^'" 
such  a  question,  by  the  constitution  of  the  United  States.  jumb  watts. 

The  constitution  declares,  that  the  judicial  power  of  the 
union,  shall  extend  to  certain  classes  of  cases,  not  now 
necessary  to  enumerate,  and  among  others^  <^  to  all  cases  of 
admiralty  and  maritime  jurisdiction."  It  is  now  generally 
conceded,  that  this  grant  of  power,  does  not  necessarily  and 
in  all  cases,  confer  exclusive  jurisdiction  on  the  courts  of  the 
United  States,  but  that  the  state  courts  retain,  in  many  of  the 
enumerated  cases,  concurrent  jurisdiction  in  the  first  instance. 
The  first  judiciary  act,  organising  the  federal  courts,  provides 
for  the  manner  in  which  the  decisions  of  state  courts  may  be 
reversed  by  writ  of  error  to  the  Supreme  Court  of  the  United 
Statea,  and  for  the  removal  of  causes  for  trial,  in  the  first 
instance,  in  certain  cases,  on  the  defendants  complying  with 
certain  formalities.  Whether  the  constitution  has  vested  the 
federal  tribunals^  with  exclusive  cognizance,  of  all  cases  of 
admiralty  and  maritime  jurisdiction,  is  a  question  upon  which 
distinguished  commentators  entertain  difierent  views.  Judge 
Story,  in  his  commentaries  on  the  constitution,  divides  the 
cases  of  admiralty  and  maritime  jurisdiction,  into  two  great 
dasses;  ''one  dependant  upon  locality,  and  the  other  upon 
the  nature  of  the  contract.  The  first,  respects  acts  or  injuries 
done  upon  the  high  seas,  where  all  nations  claim  a  common 
right  and  common  jurisdiction,  or  acts  or  injuries  done  upon 
the  coast  of  the  sea,  or  at  forthest,  acts  and  injuries  done  within 
the  ebb  and  flow  of  the  tide.  The  second,  respects  contracts, 
claims  and  services,  purely  maritime,  and  touching  rights 
and  duties  appertaining  to  commerce  and  navigation.  The 
former  is  again  divisible  into  two  great  branches,  one  embra- 
cing captures  and  questions  of  prize  arising,  jura  frefe,  the  other 
embracing  acts,  torts  and  injuries,  strictly  of  civil  cognizance, 
independent  of  belligerant  operations.**  9  Story^s  Cam.  527 
and  9eq. 

Another  class  respects  contracts,  claims  and  services  purely 
maritime;  tfuch  m  the. claims  of,  material,  men,  and  othera 
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EAtrnji  Di«T.  for  repairi  and  ouCfits  of  Bhips,  belonging  to  foreign  nalioosy 

j}d^M^r^  issi,  Qf  ^)  Other  states  ;  bottomry  bonds,  for  moneys  lent  to  ships 

■TATS        in  foreign  ports ;  surveys  of  vessels  damaged  by  perils  of  the 

jvMiTwATn.  ^^  *  pilotage  on  the  high  seas,  and  suits  for  mariners*  wages* 

He  adds,  that,  '*  in  many  of  the  cases  included  in  these  latter 

classes,  the  same  reasons  do  not  exist,  as  in  cases  of  prize 

for  an  exclusive  jurisdiction,  and  therefore,  whenever  the 

common  law  is  competent  to  give  a  remedy  in  the  slate 

courts,  they  may  retain  their  accustomed  concurrent  juriadie- 

tion  in  the  administration  of  it"    llnd.  5S3. 

Tbe  Miaiify      On  the  Other  hand,  it  would  appear  to  be  the  opinioa  of 

it  sitM  to  die  Chancellor  Kent,  and  of  Mr.  Rawle,  that  the  jurisdictioQ  of 

^^A^ve  ori^  ^^^  federal   courts,   in    cases  of  that  kind,  is  necesBarily 

ii  MsnisaiMe.of  exclusive.  1  Kenfs  Cam.  351.  Rmk  on  the  CanstiiuHon,  202. 

•11  eiTil  ftwifff  of 

•dminitx    and      These  opinions  are,  however,  strongly  combatted  by  the 
Se(iol[!^ic«vm  ^^'^  ^°^  distinguished  commentator  first  named,  who  remarks, 


to  ptftica,  ^  i\^^i^  u  i\^^  reasonable  construction  of  the  constitution,  would 
right  of  •  eook-  leem  to  be,  that  it  conferred  on  the  national  judiciary,  the 
iHiat  thTeon^  admiralty  and  ^maritime  jurisdiction,  exactly  according  to 
^eot^todTeu!  ^^®  nature  and  extent,  and  modifications,  in  which  it  existed 
The  itiitet  ere  iq  the  jurisprudence  of  the  common  law.  Where  the  jaris- 
Suibiiiiaiif '^^  diction  was  exclusive,  it  remained  so;  where  it  was  concur- 
JJ2i««S*^"«5  rent,  it  remained  so.  Hence,  the  states  could  have  no  right  to 
eeMeofedmirai-  create  courtsof  admiralty  as  such,  or  to  confer  on  their  own 

trend  menume  .  .  %  i_  i      -      i 

joriedietion,  ee-  courts  the  coguizance  of  such  cases,  as  were  exclusively 
^^  J!"^  cognizable  in  admiralty  courU.  But  the  states  might  well 
****'*rfldmi-  ^^^^^9  ^'^^  exercise  the  jurisdiction,  in  cases  of  which  the 
reitf,  but  if  per- cognizance  was  previously  concurrent,  in  the  courts  of 
u^JETr'^e^  common  law.''  3  Stary'i  Cam.  533,  m  noU9. 
ta^wi'nSet^'^St  Such,  we  belie vc,  to  have  been  the  construction  put  upon 
preetioe  eite-  the  constitution,  by  the  first  congress,  who  enacted  the  judi- 
in'oooruoir^  ciary  act  of  1789,  which,  while  it  gave  to  the  federal  courts, 
iilSiid*  rf*wo^  exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
eeeding  Mmme-  and  maritime  jurisdiction,  reserves  to  parties,  in  all  cases,  the 
OT^irnrvflhTnthe  right  of  a  commou  law  remedy,  where  the  common  law  is 
3JSe1?^i!SnS  competent  to  give  it  The  states  are  prohibited  from  esta- 
te the  eoiiMita-  blishinff  courts,  having  cognizance  of  cases  of  admiralty 

tion  which  pro-         ,  ...  •      •  j-   *•  j«         *      *u  ^ 

liLbitathem.       and  maritime  jurisdiction,  according  to  the  course  of  pro- 
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ceedings  ia  courts  of  admiralty ;  but  if  parties  choose  Eastbbf  Dist. 
to  sue  upon  their  contracts,  according  to  the  rules  of  -Pgcgm&er,  1834. 
practice  established  by  law,  in  courts  of  general  juris-  stats 
diction,  instead  of  proceeding  summarily,  by  monition  or  m  jvna^wxTn. 
reniy  in  the  court  of  admiralty,  we  see  nothing  in  the  con-  The  adjiut- 
stitution  which  prohibits  it ;  always  reserving  to  the  defend-  ^n^ putow^ 
ant,  if  he  be  a  citizen  of  a  different  state,  the  right  of  having  jSJorto  SJ^fitT 
the  cause  removed  to  a  court  of  the  United  States.  Whether  >•  ^^  'matter  of 
the  case  now  under  consideration,  would  be  regarded  in  notadminity'ja- 
England,  where  the  distinction  between  courts  of  admiralty,  £^1*^^?*  ^ 
and  courts  of  common  law  and  equity,  is  clearly  defined,  as  '^f^'^'^f  ^ 
one  of  admiralty  jurisdiction,  is  extremely  questionable.  In-  inana,  the  ad- 
deed  it  is  said  by  Abbott,  in  his  Treaties  on  Shipping,  that  ^J'^^^'^eS^ 
the  court  of  admiralty,  cannot,  in  anv  case,  compel  any  of  ™««»*    ^f     ae- 

•^  •  '  ^         Goimtt,     amonr 

the  part  owners,  to  sell  their  interest,  but  may  protect  the  joint  owner*  a 
interest  of  the  minority  of  part  owners,  by  ordering  security  *2Iiy"ncid^ 
to  be  given ;  or  taking  a  stipulation,  as  it  is  termed.  Even  ^J^  *^^  ^ 
that  authority  was  long  questioned,  but  it  seems  now  to  be  Admiralty 
settled.  In  a  case,  which  is  said  to  have  terminated  the  u^i^  'statei^ 
controversy  in  England,  the  chief  justice  declared,  "I  have  may,in«omeca- 

\  set,  have  ordered 

no  doubt,  but  the  admiralty  has  a  power  in  this  case,  to  ftuaeofyeneifl, 
compel  a  security,  and  this  jurisdiction  has  been  allowed  to  ^ownml^bat 
that  court,  for  the  public  good.  Indeed,  the  admiralty  has  J^^**^'  ^J^ 
no  jurisdiction  to  compel  a  sale ;  and  if  they  should  do  that,  auT  ^^•^ 
you  might  have  a  prohibition  after  sentence,  or  we  may  grant  MLate^'^niru  are 
a  prohibition  against  selling,  or  compelling  the  party  to  sell  or  uJlH^i^^i^i^ 
to  buy  the  shares  of  others.''    MboU  on  Shknrine.  74.  matten. 

r«i  3'  .     *  .  -    ,.  So  the  part 

The  adjustment  of  accounts  among  part  owners  of  ships,  ovner  of  a  t^- 
relating  to  profits,  is  a  matter  of  chancery  and  not  of  admiral-  jt^'gdiiJuoS  ^ 
ty  iurisdiction  in  England.    Such  adjustment  or  settlement  ^/  ^ate  eonrts 

^  ,       .  !•        ^  1  ...  of  general  juna- 

of  accounts,  is  according  to  our  law,  a  necessary  incident  to  dioQon,  maj  in- 
the  action  of  partition.  The  admiralty  courts  in  the  United  i^,T'^JS^ 
States,  may,  in  some  cases,  have  ordered  a  sale  of  vessels,  at  P*^^<>|'  of  his 

,  .J.  1,,.,  intere§t«,andre- 

tbe  suit  of  part  owners,  as  was  done  by  the  judge  of  the  «<>▼«  a  balance 
district  of  South  Carolina,  in  the  case  to  which  our  attention  i^,*b^^i. 
has  been  called,  in  2  Bee's  Reports,  but  it  does  not  appear  to  StioTrf^L"**" 
us  to  follow  as  a  necessary  consequence,  that  the  state  courts  '^>  ^^^  ^hen 
are  without  jurisdiction  of  a  case  like  the  present*    We  are  tor  rSdMoat 

of  the  itafee. 
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EAvrnv  ihrr.  therefore,  unable  to  ooDcur  in  opinMn,  with  our  brother  of  the 
^***'*^'**^'  District  Court,  that  the  mibject  matter  of  this  tuit,  is  ezcla- 
*""tl"^^  sively  of  admiralty  jurisdictioiL 

Let  the  rule  be  made  absolute. 


BRIDOS  ll  TOSS  vs.   MBBXB  BT  JLX.S. 


AppiAL  vmoif  m  fAWHrn  oovsr  voe  tub  citt  Air»  FAftfln  or 


WiMto  •m  appMl  Wn4  u  «xeeiitod,  ISnt  0B*-half  mw*  than  th»  uMuni  of 
the  jadfBMil  AfpMMfroB,  «aA  filod  wkhia  tendajFi  after  the  nniilun 
ef  jttdgnMiit,  the  i^peel  ie  wttpmriia  aa  wall  aa  davolaliTe. 

The  JMiaHwUkn  of  the  mppallate  eaort  attaahia,  aa  aaoa  aa  the  a^paal  beo4 
ia  filaAt  awl  the  aeait  a  faa  haa  aa  laogar  aathontj  te  iakm  aaj  itafa  ia 
the  aaaa^  aaaapi  aach  aa  aia  nccuMaiy  te  tnaaasit  and  brine  ^f  ^^ 


Am  afpeal  BMMt  be  naia  tatamahla  wlthui  tfaa  naxt  tank  tft  the  8a^i 

Cavt^aAaritia  taken, if  tkaaa is  tiua  to  aha UiaanMl«»;  if  sat,tiMn 
to  the  aobaaqaaBt  tann  thanaAtt.  Baft  tba  judge  m  fw  aannot  by  a 
aaeand  evAv,  astand  the  latan  daj  ef  the  af  peal,  eatlia  gronnd  that  the 
in*  daj  fizadpia  net  a  jodiaial  day. 

Whan  the  tann,  te  which  a  eaaaa  ia  Bade  faSmaMa,  fails,  the  tpH^aat 
nwf  wen  file  the  tnaaciipe  a*  tha  next  tam,  within  the  ikrm  Jyiieiml 
d^f$  tijhf  the  reimm  Aiy  ;  hat  the  eitatien  maai  he  lagalav  to  the  fatnia 
dajFt  ssd  the  lerviea  in  tisw. 

The  plaintiflb  are  appellants  from  a  judgment,  dismissng 
their  claim  and  suit,  and  which  gare  to  a  seizing  creditor, 
the  sum  claimed  in  the  petition.  They  took  a  swpenshe 
appeal,  on  the  S6th  June,  18S4,  retumaUe  to  the  third 
Monday  of  July  frilowiBg,  but  no  citatioB  of  appeal  ksued. 
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or  was  served  on  the  appellee.    On  the  third  Monday  of  EAffniv  Dmr. 
July,  the  appellants  presented  a  petition  to  the  parish  judge,  ^^^cember,  iss^ 
praying  an  extension  of  the  return,  which  was  fixed  on  the   brimb  bt  au 
fourth  Monday  of  November,  to  which  day  the  appellee  was  '^' 

cited  accordingly. 

Stidell,  for  the  appellee,  took  a  rule  on  the  appellants,  to 
show  cause  why  the  appeal  should  not  be  dismissed,  for  not 
having  been  filed  in  time. 

2.  The  returh  day  fixed  by  the  judge,  was  the  third 
Monday  in  July,  and  the  record  was  not  filed  until  the  24th 
November  following. 

S.  No  citation  was  issued,  or  served  to  the  return  day  first 
fixed,  as  is  required  by  law.  The  order  extending  the  return 
day,  is  a  nullity,  and  the  appeal  must  be  dismissed. 

Hognum,  for  the  appellants,  contended,  that  the  want  of  a 
regular  citation,  did  not  require  the  appeal  to  be  dismissed  ; 
but  that  the  court  might  order  an  alias  citation  to  issue. 
Several  cases  have  been  decided  on  this  principle. 

2.  If  the  law  authorises  an  alias  citation,  instead  of  a 
dismissal,  the  court  will  not  compel  the  party  unnecessarily, 
to  be  at  the  expense  of  a  second  appeal. 

S.  It  is  made  the  duty  of  the  clerk,  to  issue  the  citation  of 
appeal.    If  he  fails,  ought  the  party  to  suffer  f    Code  of 

.  4.  The  party  ought  not  to  suffer  for  the  negligence  of  the 
officers.  The  least  the  court  can  do^  is  to  continue  the 
cause,  and  oider  an  alias  citation.  This  they  have  done, 
and  allowed  the  appellant  to  take  out  a  new  citation.  5 
Martin,  500.  6  Ibid.,  h  Fub  sec.  9,  judMwry  act  ^  181S* 
1  ManUs  Digtity  p.  438, 440. 

5.  The  Code  of  Practice  has  made  no  change  in  this  rule 
or  principle.  The  law  is  the  same  now»  as  it  was  when  those 
decisions  were  made. 
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BisTBrnv  Dnr.      BuOard  /.,  delivered  the  opinioa  of  the  coart 

'  The  appellee  moves  to  dismiss  this  appeal,  on  the  grouDd, 

BBiMB  n  AL   tjii^t  ii  haa  been  irregularly  brought  up,  not  having  been  filed 
Mkmu  xr  jixa.  in  time. 

Judgment  was  rendered  on  the  18th  of  June,  and  on  the 
26th,  a  petition  of  appeal  was  presented ;  the  appeal  allowed, 
on  the  appellant  giving  bond  with  security,  in  the  sum  of 
fifteen  thousand  dollars ;  appeal  made  returnable  on  the  third 
Monday  of  July  following.  On  the  same  day  a  bond  was 
filed,  in  conformity  to  the  order  of  the  judge. 
_, The  effect  of  this  order  is  first  to  be  considered.     The 

WDcre  an  ap* 

ptti  boDd  is  exe- appeal  had  been  taken,  and  bond  given,  within  ten  days 
half  mm  thwa  &^r  the  rendition  of  the  judgment.  It  was  consequently 
S!ejudirn^ta»^  suspensive  as  well  as  devolutive.  The  jurisdiction  of  the 
nealed from, and  appellate  court  attached,  as  soon  as  the  bond  was  filed:  and 

filed  wirtun  ten    Z*^  ^     .       i.         .  111  1       - 

days  after  the  the  court  of  the  first  instance,  had  no  longer  authonty,  to 
ji^mrat^eap-  ^^^^  ^^7  ^^^P^  ^^  ^^^  cdise^  except  such  as  are  necessary  to 
v^  "  "3?*°'  ^r^^i^smit  the  record  to  the  appellate  court  That  principle 
deToiatiye.  has  been  uniformly  recognised  by  this  court.  6  MarHn,  JV. 
uJ^f  ^"^i^  S.  464.  8  Ibid.,  440.  4  La.  RepartSy  805. 
Swh**"  *(M"^won  '^  *  citation  of  appeal  had  been  issued,  in  pursuance  of  the 
aa  the  mpeai  order,  returnable  on  the  third  Monday  of  July,  it  would  have 
the  oonrt^a  9110,  appertained  to  this  court,  to  decide  whether  a  proper  return 

ASrity^'tTtdte  ^*y  ^^^  ^^^  ^^  ^y  ^^^  judge.  But  no  such  citation 
anj  atepi  in  the  issued.     On  the  Contrary,  the  citation  iu  the  record,  requires 

M'ttTneoeaiaiy  the  appellees  to  appear  on  the  fourth  Monday  of  November. 

£11^"^'  tite  ^^^^  ^^^  ^^^^  ^^  ^^^  ^^  ^^  ^^^  appeal  allowed, 
r^^or^  to  wit :  on  the  14th  of  July,  the  appellant  applied  by  supple- 

mental petition  of  appeal,  to  the  parish  judge,  representing 
that  there  was  not  sufficient  time,  to  take  up  the  appeal 
as  ordered,  and  praying  an  order,  extending  the  time  for 
taking  it  up.  An  order  was  accordingly  given,  extending 
the  return  to  the  fourth  Monday  of  November,  and  on 
the  7th  of  November  following,  a  citation  was  issued 
accordingly. 

The  Code  of  Practice,  article  574^  makes  it  the  duty  of 
the  judge,  allowing  the  appeal,  to  fix  the  day  on  which  it 
shall  be  returned,  and  in  fixing  the  day,  he  is  to  be  guided 
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by  article  583,  which  provides  that  ^*  the  appellee  must  EAmnir  Dist. 
be  cited  to  appear  before  the  court  of  appeal,  at  its  next  ^^ecemjet,  i834. 
term,  if  there  be  sufScient  time  for  doing  so,  after  allowing  bridoxxtal. 
the  same  delay  which  is  granted  to  defendants  in  ordinary  miribstax*. 
cases ;  and  if  there  be  not  sufficient  time  to  admit  of  the  An  appeal  must 
appellee  having  this  delay,  owing  to  the  distance  from  his  bfe^wUhTn^The 
domicil  to  the  place  where  the  court  of  appeal  is  held,  he  s"Ume*^iut! 
shall  be  cited  to  appear  before  the  same,  at  the  subsequent  »fter  it  is  t&kea, 

.  „  if  there  is  time 

term.  to  cite  the  appel- 

The  return  day  must,  therefore,  be  within  the  term  next  Joth^wbll^uS 
to  the  time  at  which  the  appeal  is  allowed,  if  there  be  time  to  term  thereafter; 
give  the  appeUee  the  legal  delay,  considering  his  distance  ^^^VJ^'^^ 
from  the  court;  if  not,  then  within  the  subsequent  term.  J!^3'*Uw^retmTa 
From  .the  26th  of  June,  to  the  third  Monday  of  July  follow-  ^y,  of  ^^  »p- 

_  .i.iTi  i.1.  1  P«*l»      on     the 

mg,  a  day  withm  the  July  term  of  this  court,  there  was  mund  that  the 
sufficient  time,  although  the  appellant  may  not  have  bad  ^^^f  ^^  judtdli 
time,  on  the  14th  of  July,  when  the  supplemental  petition  ^- 
was  filed,  to  cite  the  appellee  for  the  third  Monday  of  the  to  which  a  cause 
same  month.  We  are  bound  to  regard  the  second  order  of  the  "iJ'Snl.'Sie'apI 
judge  as  a  nullitv.  5f ^!!!?^i!'y  ^■*'" 

•'      ^  "  ,      nle  the  transcript 

But  it  is  contended,  that  as  the  court  adjourned  early  in  at  the  next  term, 
July,  and  was  not  in  session  on  the  third  Monday,  the  return  juuidaithyw  <^ 
day  might  well  be  extended  to  the  subsequent  terra,  and  was  ^  ^^  tiw^ 
in  fact  extended,  by  operation  of  law.  In  the  case  of  Rost  tation  must  he 
vs.  St.  Francis  Church,  the  court  held,  that  when  the  term  reuirn  day,  and 
failed  entirely,  the  appellant  might  w^ell  file  the  transcript  at  ^ 
the  next  term,  within  the  three  first  judicial  days,  after  the 
return  day  fixed  by  the  order  of  appeal.  5  Martin^  JV*.  iS.  191. 

But  in  that  case  the  citation  was  regular,  and  the  service 
in  time ;  in  this  no  citation  issued,  in  conformity  to  the  order 
of  the  judge.  If  it  had,  the  appellants  might  well  have  filed 
the  transcript,  within  the  first  three  judicial  days  after  the 
return  day  ;  but  the  judge  was  not  authorised  to  extend  the 
return  day,  on  the  supposition  that  the  one  first  fixed  by  him, 
would  not  be  a  judicial  day. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed,  at 

the  costs  of  the  appellants. 
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POWEIX  t8.    SIirNOTT. 


APFEAL   rmOM   TBI   COUET  OF  THI   riKST  JUDICIAL  DltTKICT. 


When  the  plaintiff  hai  been  tllowed  two  hundred  and  fifty  doDan,  •■  a 
referee  to  adjust  the  aoeoonta  of  an  estate,  he  eannot  reeoTO'  of  the 
syndic,  a  oommission  on  the  amount  of  the  estate  so  adjusted,  trhen  tfasiv 
is  no  eridenee,  of  any  extraordinary  serrioes  harini^  been  raodered  by 
him. 

This  is  an  action,  to  recover  of  the  defendant,  as  flyndic  of 
the  estate  of  James  Lambert,  five  per  cent,  commissioii,  on 
forty-four  thousand  seven  hundred  and  sixty  .three  doUara,  as 
a  compensation  for  his  services,  in  arranging,  settling  and 
adjusting  the  accounts  of  said  estate.  He  alleges,  he  was 
employed  by  the  defendant,  expressly  to  perform  this  service, 
and  that  he  is  entitled  to  demand  the  commismon  claimed. 

The  defendant  pleaded  a  general  denial;  and  that  the 
syndics  had  rejected  this  claim,  as  not  authwised,  and 
refused  to  put  it  on  the  tableau,  which  was  homologated 
without  any  opposition  from  Powell.  He  denies  that  he 
is  personally  liable,  and  prays  to  be  dismissed. 

The  evidence  showed,  that  the  plaintiff  had  been  allowed 
two  hundred  and  fifty  dollars,  on  the  tableau  of  distribution 
of  Lambert's  estate,  by  the  syndics,  as  a  referee. 

The  plaintiff  produced  in  evidence,  a  paper,  purporting  to 
be  a  statement  of  the  account  and  amount  of  Lambert's 
estate,  signed  **  James  Powell  for  syndics,**  by  which  it 
appeared,  the  estate  amounted  to  forty-four  thousand  seven 
hundred  and  sixty-^three  dollars.  On  this  sum  he  claims  the 
commission  sued  for.  There  is  no  evidence  of  any  other 
service  being  rendered.  He  made  no  opposition  to  the 
tableau  filed  by  the  syndics,  on  account  of  the  claim. 

There  was  a  verdict  and  judgment  for  the  defendant  The 
plaintiff  appealed.  ^ 
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JEeene,  for  the  plaintiff  and  appellant  Eastbbit  Diit. 

December  t  1834. 

Henmn^  comttcu  rowiu 

innroTT. 

BtiUard,  J.y  delivered  the  opinion  of  the  court 

This  suit  was  instituted  by  the  plaintiff,  to  recover  of  the 
defendant,  in  his  individual  capacity,  compensation  foi^  ser- 
vices, alleged  to  have  been  rendered  by  him,  in  arranging 
and  adjusting  for  final  settlement,  complicated  and  intricate 
accounts  of  an  estate,  of  which  the  defendant  claimed  to.be, 
and  was  acting  as  syndic,  which  services  were  rendered  at 
the  reqfiiest  of  the  defendant  The  defendant  puts  in  the 
general  denial,  and  further  pleads,  that  he  is  not  personally 
liable ;  that  he  acted  as  syndic,  jointly  with  T.  Bickel,  now 
deceased,  and  that  the  plaintiff  presented  his  claim  for  servi- 
ces, to  the  syndics,  who  disallowed  it,  and  refused  to  put  it 
on  the  tableau,  which  was  finally  homologated}  without 
opposition  on  the  part  of  the  plaintiff. 

The  case  was  submitted  to  a  jury,  in  the  court  below,  who 
found  a  verdict  for  the  defendant,  and  the  plaintiff  appealed, 
without  any  effort  to  procure  a  new  trial.  ,^ 

The  evidence  shows,  that  the  plaintiff  was  allowed,  on  the  piainturhaabeen 
tableau  of  distribution,  a  sum  of  two  hundred  and  fifty  dollars,  dl!2r*1[S'**fi% 
as  one  of  the  referees,  in  a  case  in  which  the  estate  was  inter-  <ioU»rt,Mapefe. 

_  _,  ,  It.  ,.  .-'^to  adjuat  the 

ested,  and  the  account  made  out  by  him,  and  signed  ^*for  aeeonnu  of  » 
syndics,'*  refers  to  the  same  case.  But  we  find  no  evidence  no***reooTer*rf 
in  the  record,  of  the  extraordinary  labor  and  pains,  bestowed  ^K^  syndic  a  oom- 

.        .  -  !•  t  i  .  .     1      «n»»woii   on   the 

on  the  investigation  of  complicated  accounts,  upon  which  the  amount  of  the 
plaintiff  rests  his  right  to  recover  in  this  case,  and  nothing  ^whmth^s 
which  authorises  us  to  disturb  the  verdict  ^^  ^"^Vi^lJ^ 

an  J     extraorai- 
nary       lemcei 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  dere!?b/him!'^ 
judgment  of  the  District  Court  be  aflbmed,  with  costs. 
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EAVTKKir  Dirr. 
December^  1834. 


0OB1II.KT  KT  AL. 


GORMXBT  ET  AU  Vi.   OAKBT  ET  AU. 

APPBAL  PEOK  THB  OOUBT  OF  THB   FIBBT  JVDICIAX.  DIVrAlCT. 

In  a  nJe  per  avenionem^  with  releronoe  to  koown  definite  bomidariet, 
they  will  control  the  enomer&tion  of  qaantity,  and  the  porchuer  ie  not 
entitled  to  a  diminution  of  price,  proportioned  to  a  diminntioii  of 
quantity. 

80  where  a  eale  ii  made,  with  reference  to  a  natural  boundary  on  one  ade, 
and  on  the  other  two  aides  by  landa  of  the  adjoining  proprietori,  and  the 
length  of  all  the  linee  are  given,  en  a  plan  annexed  to  the  conveyaBce^ 
and  the  whole  ii  eold  for  a  gron  sum  :  Heldt  that  it  is  a  sale  per  m/eni^' 
tKiN,  and  the  purchaaer  bought  whatever  is  embraced  within  those  limits, 
and  nothing  more,  although  Uu  than  the  quantity  specified  as  sold  in  the 
act  of  eale. 

The  vendor,  when  called  in  warranty,  in  a  sale  |;cr  avcrnoficm,  is  not\MMmd 
to  make  good  the  quantity  of  land,  specified  in  the  act  of  sale,  bat  only 
the  extent  and  quantity  contained  within  the  defined  limits,  by  which 
he  sold. 

The  vendor  is  not  bound  to  warrant  what  he  never  sold ;  and  when  the 
vendee  has  not  been  evicted  of  any  part  of  the  land  sold,  which  was  con- 
voyed by  certain  definite  boundaries,  he  cannot  recover  of  his  warrantor, 
although  the  quantity  actually  sold,  was  less  than  that  set  forth  in  the 
deed. 

This  was  originally  an  action  of  boundary,  but  under  the 
pleadings,  presents  mixed  questions  of  title,  boundary  and 
recourse  m  warranty. 

The  plaintifls,  William  Gormley  and  John  F.  Miller, 
allege,  they  are  the  owners  of  a  tract  of  land,  in  the  paridi 
of  Jefferson,  having  three  arpents,  less  two  toises,  frcmt  on 
Bayou  des  Cannes,  the  two  lateral  lines  running  back  until 
they  intersect,  so  as  to  contain  ninety-two  arpents  and  three 
hundred  toises,  superficial  measure,  which  William  Grormley 
purchased  from  Louis  Foucher^  by  notarial  act,  the  Sd  of 
April,  1828,  and  which  the  latter  obtained  froai  RoflSgnac 
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and  the  executor  of  Cevalloe,  who  purchased  it  from  the  EAmmK  Dibt. 
Nuns,  in  the  suburb  Religieuses,  by  public  act,  dated  August  J^ecember,  1834. 
9,  1810,  'Uowhom  it  was  confirmed  by  the  government  of  oomlbt  st  a&. 
the  United  States,  with  the  dimensions  aforesaid,  according  oauxxt  au. 
to  a  plan  recorded  in  the  land  office,  by  which  plan  the  Nuns 
sold  to  Roffignac  and  Cevallos,  and  by  which  they  sold  to 
Foucher,  who  by  the  same  plan  sold  to  (Jormley." 

The  petitioners  further  allege,  that  S.  W.  Oakey  bought  a 
tract  of  land,  adjoining  their  lower  line,  from  Trudeau  &  Li- 
vaudais,  and  claims  about  forty  arpents  of  their  land,  pretend- 
ing that  his  upper  line  runs  so  as  to  meet  their  upper  line,  at 
forty-two  instead  of  sixty-six  ietrpents  from  his  front.  They 
pray  that  Oakey  be  cited,  and  the  boundary  line  between 
them  fixed  by  a  judgment,  so  that  Oakey's  line  meet  their 
upper  line,  at  the  distance  of  sixty-six  arpents,  and  give  them 
the  forty  superficial  arpents  in  dispute ;  and  that  Foucher  be 
called  in  warranty,  to  make  good  to  thetki  the  ninety-two 
arpents  and  three  hundlred  toises,  according  to  their  original 
purchase  from  him,  in  case  they  fail  in  recovering  the  forty 
arpents  in  contest,  from  Oakey.    •      "       - 

Foucher  pleaded  a  general  denial,  admitted  the  tole  to 
Oormley,  and  averred,  that  the  plaintiffs  have  ever  since 
been  in  possession  of  all'  the  property  he  sold  and  conveyed, 
in  said  sale.  He  calls  Roffignac  and  Cevallos,  his  vendors, 
in  warranty. 

Roffignac  appeared,  and  pleaded  the  geneml  issue,  and 
prescription. 

Oakey  averred,  he  claimed  no  mof'e  land  than,  his  titles 
called  for,  and  was  willing  to  settle  the  boundary  line 
between  him  and  the  plaintiiSs,  according  to  his  titles,  and 
at  their  costs.  He  calls  'Trudeau  and  Livoiudais,  his  vendors, 
in  warranty. 

LioaniaM  pleaded  the  general  isstie,  and  prescription. 

Upon  these  pleadings  the  parties  Went  to  trial.  The 
respective  titles  were  produced  in'  evidence,  and  the  testi- 
mony of  surveyors  and  other  witnesses,  to  prove  the  bounda- 
ries, as  they  had  been  surveyed  from  time  to  time.    The 
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EAnvBsr  Dm.  evidence  is  ftiily  set  forih^  in  ibe  view  taken  of  it  by  the 

The  district  judge  after  examining  the  evidence,  came  to 
the  conclusion,  that  this  is  a  disguised  action,  for  diroinutioa 
of  price,  by  reason  of  a  defect  of  quantity ;  that  the  plaintiflii 
have  not  been  evicted  of  any  thing,  of  which  they  were  ever 
in  possession ;  that  the  land  purchased,  was  designated  by 
the  adjoining  tenements,  and  sold  from  boundary  to  boun- 
dary; and  the  plaintifls  cannot  recover  more  than  is  con- 
tained within  the  designated  limits.  Judgment  was  ren- 
dered, directing  the  boundary  line  to  be  run,  according  to 
the  plan  of  Lafon,  made  in  1810,  by  which  the  premises 
were  sold.    The  plaintifls  appealed. 

Preiton,  for  the  plaintifls. 

1.  The  Nuns  and  Uvaudais,  established  the  boundary 
between  them,  and  the  courses  of  the  lateral  lines,  of  the 
part  sdd  to  Livaudais,  which  lines  are  demonstrated  by  the 
testimony  of  witnesses,  (surveyors,)  with  mathematical  cer- 
tainty, to  meet  at  ninety-two  arpents  from  the  river,  or  sixty- 
six  beyond  Bayou  def  Corniet,  which  gives  the  plaintiffii  the 
quantity  they  claim. 

S.  The  plaintiffij*  vendor,  Foucher,  possessed  and  cultivated 
this  tract,  and  had  it  confirmed  to  him  by  the  sovereign 
authority  of  the  United  States  government,  for  the  quantity 
we  purchased,  and  now  claim  as  his  vendees. 

S.  It  is  proved,  the  defendants  have  been  in  possession  of 
a  fine  angle,  for  fifteen  or  twenty-five  arpents  in  depth,  of  the 
land  we  claim.  We  care  not  for  this,  if  they  show  they 
possessed  it  thirty  yeaiB. 

4.  We  claim  forty  arpents,  to  protect  which,  we  want  the 
boundary  line  run.  It  is  swamp  land,  has  been  in  the 
actual  possession  of  no  body,  but  has  been  constructively  in 
our  possession,  according  to  the  lines  and  courses  given  la 
Trudeau's  survey,  in  1780,  and  by  Lafon  in  1810,  by  the 
confirmation  to  Foucher,  and  all  the  sales  afterwards. 

5.  The  plaintiflb  ask  the  court  to  fix  the  boundary 
between  the  parties,  who  both  hold  under  a  common  vendor. 
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according  to  the  boundary,  courses  and  plan  of  Trudeau,  in  ExmBir  Dist. 

lYgQ  December  J 1834* 

eOBXLVT  XT  AL. 

Hefinenf  on  the  same  side.  oakxtst  am. 

Prirety  Dennis  and  Souliy  eotUra. 

BuUardi  /.,  delivered  the  opinion  of  the  court 

The  plaintifis  allege,  that  they  are  owners,  by  purchase 
from  Louis  Foucher,  of  a  tract  of  land,  having  a  front  on 
the  Bayou  des  Cannes,  of  three  arpents,  less  two  toises,  and 
^running  back  until  the  two  lateral  lines  come  to  a  point,  con- 
taining ninety-two  arpents  and  three  hundred  toises,  in  super, 
ficies ;  that  the  defendant  Oakey,  is  the  proprietor  of  the 
tract  adjoining  the  above,  and  sets  up  title  to  about  forty 
arpents  of  their  land,  pretending  that  his  upper  line  should 
run  SO)  as  to  touch  the  land  of  the  plaintifis,  at  the  distance 
of  forty-two  arpents  from  the  front,  instead  of  sixty-six 
arpents,  which  is  the  true  depth  of  their  tract,  according 
to  the  original  titles.  They  pray,  that  he  may  be  cited,  and 
that  a  boundary  line  may  be  judicially  established,  between 
their  respective  lands,  in  such  a  manner,  as  to  give  the 
plaintiffs  a  depth  of  sixty-six  arpents,  and  that  the  forty 
superficial  arpents  claimed,  may  be  decreed  to  be  their 
property.  They  further  pray,  that  their  vendor,  Poucher, 
may  be  made  a  party,  and  that  if  judgment  should  be  ren- 
dered, in  favor  of  the  defendant  Oakey,  they  may  have 
judgment  in  warranty,  for  twenty  thousand  dollars. 

The  defendant,  Oakey,  denies  that  he  has  ever  claimed 
more  land  than  he  is  entitled  to,  avows  his  readiness  to 
establish  a  boundary,  provided  it  be  at  the  costs  of  the 
plaintiffs,  and  sets  up  title  to  the  land  claimed  by  him,  in  the 
neighborhood  of  the  plaintiffs,  under  a  sale  from  Livaudais 
&  Trudeau,  whom  he  cites  in  warranty. 

L.  Poucher,  the  vendor  of  the  plaintifis,  thus  cited  in 
warranty,  denies^  their  right  of  action  against  him,  and 
alleges,  that  the  plaintiffs  are  in  possession  of  all  the  land, 
which  he  sold  them,  and  that  if  they  ever  had  any  right  of 
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Ramtemm  Dnr.  action  agaiDst  him,  for  a  deficiency  of  quantity,  which  he 
•^*'***'*^» '*^  denies,  it  is  prescribed.  In  his  turn,  he  calls  in  his  vendor 
MBMLBTRAL  and  warHintor,  J.  Roffignac,  who  answers  by  a  general 

oAXBTSTAu,   denial. 

This  state  of  the  pleadings,  presents  for  the  consideration 
of  the  court,  mixed  questions  of  title,  boundary  and  recourse 
in  warranty.  The  rights  of  the  plaintiffs,  as  well  in  relation 
to  the  defendant  Oakey,  as  to  their  warrantor,  depend  upon 
the  true  construction  and  legal  effect  of  the  sale,  from  Foucher 
to  Crormley,  on  the  2d  of  April,  1828^  and  of  the  certificate  of 
confirmation,  on  the  part  of  the  United  States.  We  come, 
therefore,  at  once,  to  the  examination  of  those  two  evidences 
of  title,  as  forming  the  basis  of  the  pretensions  of  the  plaintiffi^ 
to  the  loeui  in  quo. 

The  act  of  sale  declares,  that  Foucher  sells  to  Grormley, 
**all  that  tract  or  parcel  of  land,  situated,  lying  and  being 
in  the  suburb  Religieuses,  about  one  mile  above  this  city,  and 
on  the  same  side  of  the  river,  as  per  plan  hereunto  annexed, 
and  signed  ne  varietur,  by  the  said  contracting  parties,  and 
me  notary,  measuring  three  arpents,  less  two  toises,  front  on 
the  Bayou  des  Cannes,  and  running  back  from  said  Bayou, 
about  forty*two  arpents,  more  or  lese^  and  until  the  two  later- 
al  lines  come  to. a  point,  and  touch  each  other,  the  whole 
composing  about  ninety-two  arpents  three  hundred  toises^ 
more  or  less,,  superficial  measure ;  bounded  on  one  side 
by  property  heretofore  owned  by  Pierre  Rousseau,  deceased^ 
and  on  thc^  other  side  by  property,  owned  at  present,  or  here- 
tofore owned  by  J.  .£•  Livaudais,'\&c.  The  price  is  decla- 
red to  be  ten  thousand  dollars,  payable  by  instalments^  and 
the  vendor  declares,  that  he  purchased  the  same  tract  {rooa 
Joseph  Roffignac,  and  the  executors  of  Ciriaco  de  Cevallos^ 
by  act  passed  before  Michel  d^  Armas,  notary  public,  on  the 

ITtb  Juae,  1816. 

The  plan  referred  tq  in  the  act,  and  identified  with  it,  by 
the  signature  of  the  parties,  and  the  paraph  of  the  notaiy, 
represents  the  premises  as  forming  a  triangle,  with  a  base  of 
eighty-eight  toises  and  one  foot,  or  one-sixth,  on  the  Bayou 
des  CanneSf  equitl  to  three  arpents,  less  one  toise  and  five- 
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sixths,  one  foot  more  than  the  deed  calls  for,  and  one  of  the  Eavterit  Oirt. 
side  lines,  which  divides  the  tract  from  the  land  of  veuve  -Pgg«»^>  '834. 
Parvis,  as  measuring  eleven  hundred  and  nineteen  toises,  ©ohmlkt  rr  al 
from  the  base  near  the  Bayou,  and  nineteen  hundred  toises,    oakktxt  au. 
from  a  point  not  given,  but  presumed  to  be  the  river. 

The  other  line  is  represented  as  twenty-three  toises  shorter. 
The  certificate  of  the  surveyor,  does  not  expiress  the  superfi- 
cial contents,  but  on  the  face  of  the  plan  it  is  stated  to 
be  ninety-two  arpents  and  three  hundred  toises,  and  the  sale 
in  question,  describes  it  as  a  tract  of  that  extent.  It  is  mani- 
festly impossible  it  can  contain  that  quantity,  according  to  the 
limits  and  measurements  furnished  by  the  deed  itself,  and  the 
certficate-of  the  surveyor.  This  error  can  be  accounted  for  in  a  nie  j^r 
only,  by  supposing  that  the  surveyor  multiplied  the  whole  ^1^^'  "^'t 
depth  of  nineteen  hundred  toises  by  one  half  the  base  on  the  j^nown   definite 

*^  bounuAnes,  they 

Bayou  des  Cannes,  instead  of  taking  the  true  length  of  the  wiu  control  the 

•J     !•        #.  .•      1  enumeration    of 

Side  Ime  from  the  base.  quantity,  ami  the 

This  sale  appears  to  the  court,  clearly  one  per  averrionem.  J^^tled  to*a  di- 
This  court  has  had  frequently  occasion  to  consider  the  prin-  minution  of  price 
ciples  which  govern  sales  of  that  character,  and  it  has  been  a'dln^utimi  of 
settled  in  several  cases,  that  where  a  sale  is  made  with  refer-  ^''^'^^^reataie 
ehce  to  known  and  definite  boundaries,  they  will  control  the  »  «»<(«  ^ith  rs 
enumeration  of  quantity.  Ouny  vs.  Jbrchinardy  5  Martiriy  JV*.  turai  boundaiy 
S.  288.  John$t<m  vs.  QttarfM,.S  La.  Rejxyrts,  91.  Brand  vs.  ^SJe^;two 
Daunay,  8  Martin,  JV.  S.  160.  «de«  by  bndiof 

In  the  case  now  before  the  court,  the  sale  is  made  with  proprietors,  a^S 
reference  to  a  natural  boundary  on  one  side,  and  on  the  two  Sle  ii5!^i*'*^iIl5J 
other  sides  by  lands  of  the  adjoininir  proprietors,  and  the  &^^  ^"  «  P^ 

annexed  to    dw* 

length  of  all  the  lines  of  the  triangle,  are  given  in  the  plan  conveyance,  and 
annexed  to  the  conveyance,  and  the  whole  is  sold  for  a  gross  fbrrgiiw  wml 
sum.  The  plaintifis  purchased  whatever  is  embraced  within  ^'^  **'  '* "  » 
those  limits,  and  notmng  more.  wmem,  and  the 

But  the  plaintiffs  contend,  that  they  have  a  certificate  w^em*  u^^ 
of  confirmation,  by  the  U.  States,  of  their  title,  to  the  whole  ex-  SS^^Umiti  mS 
tent  of  ninety-two  arpents  and  three  hundred  toises,  and  that  nothing  more, 
being  a  title  derived  immediately  from  the  sovereign,  entitles  tiyntSe  quanti- 
them  to  recover  that  extent  of  land.  It  is  true,  the  certificate  ^j^wf  AeaLt  of 
in  favor  of  Louis  Foucher,  describes  the  tract  of  land  confirmed  '^^^ 

68 
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EAinms  DitT.  to  him»  as  cue  of  ntneiy'^wo  aqieDts  aad  three  Imdrad 

-'''^*'"^'^"*'  haTiDg  a  definite  front  on  the  Bayoa  des  Caimes,  wUb. 

•omxuT  XT  Au  lines  converging  to  apmnt^  without  giving  the  length  of  those 

•AUTR  UM.  side  lines.    Taken  by  itself^  it  might  be  consideied  an  aban* 

donment  of  title  on  the  part  of  the  United  States^  to  the 

superficial  quantity  expiessed^  and,  as  agamst  the  gavem- 

nient,  authorise  an  extension  of  the  side  lines^  to  soch  an 

extent  as^  with  the  definite  front  given  on  the  Bayon  dei 

Cannes^  would  include  that  sopeifidesL    But  as  relales  to 

the  defendants,  it  may  be  answered :  1.  That  the  plaintifls 

in  their  petition  allege,  that  the  confinnation  hi  qnestkn, 

was  made  with  reference  to  the  same  plan  by  which  the 

Nuns  sold  to  BoflGlgnac  and  Cevallos^  and  by  which  they 

sold  to  Foucher,  and  the  last  to  Gormley.    2.  That  in  th» 

conveyance  to  Gormley,  no  reference  is  made  to  this  certifi- 

caie  of  confirmation,  and  if  it  really  gave  him,  Foucher,  the 

whde  extent  of  ninety-two  arpents  and  three  hundred  toises^ 

^        ^     yet  he  has  never  sold  it  to  the  pliuntifik    S.  The  title  to  the 

vhM  MOied  la  whole  of  the  Nuns'  plantation,  had  been  previously  confirm- 

Sh"^  iimr^  ed  by  the  commissicMiera,  and  it  is  represented,  as  having  a 

tamS*  to^  nJke  ^P^  ^^  ^^^7  sixty-six  arpsnts  from  the  river,  and  yet,  if  the 

good  tibe  qomti-  construction  ccntended  for  by  the  plaintifli  be  adopted,  the 

SedintfaeMTif  stt^ne  commissioners  confirm,  as  a  part  of  the  same  tract, 

dM'eKtMt  ^i^  ^  narrow  strip,  extending  to.  the  distance  of  about  ninety 

tioMtUj    ^  oon-  arpents  from  the  river. 

SmI  UmitL  bj  On  this  part  of  the  case,  the  court  i%  therefore,  of  opinicm, 
^"^T&^^u  ^^  ^^^  plaintifls  have  not  shown  title  in  themselves,  to  any 
MtbouDdtoww-  land  not  embraced  in  the  boundaries  referred  to  in  the  act  of 
v«r  told;  tad  sale,  by  Foucher  to  Gormley,  and  consequently  cannot  recover 
hw^  Bi^^'^bem  ^®  ^^^7  arpeuts  in  controversy. 
«vi«tod  of  tOT      The  remaining  questicM},  between  the  [daintiffs  and  their 

MBM^  wS    %a^w    s^^Ri    J  J  J       •     ■  •  *  *     V.  e  ^ 


aM,  wiuQh  wM  vendor  in  warranty,  depends  mainly  on  the  principles  already 
ukT^&aito  flfittled-  The  vendor  is  not  bound  to  warrant  what  he  never 
boundniea,  be  ^i  •  and  the  plaintifls  have  not  been  encted  of  any  part  of 
iiaawMTa«uir,al-  the  land  which,  according  to  our  conslruction  of  the  oontract, 
S^MMiniSTwSd  was  sold  and  conveyed  to  them,  as  within  definite  boundaries. 
JJJ  jTforAU  '^  ^  ^"®»  *^  ^""^ declared  in  the  deed,  that  the  tract  contained 
the  deed.  dnety-two  arpents  and  three  hundred  toises,  and  there  is  a 
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deficieucy  of  about  forty  djpenia,    lo  a  case  of  such  manifest  Earbbh  Oirr. 

error,  an  error  which  appears  to  have  been  common  to  all  the  -PccctiAw,  isai. 

parties,  we  are  not  prepared  to  say  that  the  plaintiffs  would  «o&xlit  et  al, 

not  be  entitled  to  any  relief.    But  the  only  question  now         ^' 

before  the  court,  is  one  of  warranty,  and  the  liabilities  of  the 

vendor,  as  warrantor,  must  be  measured  by  the  contract  of 

sale.    Whether  the  purchasers,  in  a  case  like  the  present, 

would  be  entitled  to  a  rescission  of  the  sale,  on  the  ground  of 

enor  or  fraud,  is  a  question  which  the  pleadings  do  not 

present  for  our  solution.     Whether  the  demand  against 

Foucher,  in  the  present  action,  be  regarded  as  one  for  a 

diminution  of  price,  on  the  ground  of  deficiency  in  the 

measure,  or  as  a  recourse  in  warranty,  we  are  of  opinion 

that  he  is  not  liable.    Article  2471,  of  the  Louisiana  Code, 

declares  that  "  there  can  be  neither  increase  nor  diminution 

of  price,  on  account  of  disagreement  in  measure,  when  the 

object  is  designated  by  the  adjoining  tenements,  and  sold 

from  boundary  to  boundary.'' 

It  is^  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Zammm  Utvr. 

BAB19  BT  ALS.   tS.   WIKCHE8TKB. 

7146D 
46     130,      ArrCAL   rtOM   TBK  COOKT  or  TBI  tBCOHD  judicial  DDTKICT,  TBB    rAftlSB 

JUOOE,  OF  TBB   rAEMH   OP   ABCBBMOlf,  rftBtlOIBO. 

Thtt  prmii  rtrbal  of  b  ■%!•«  in  wbkh  a  moftgafo  is  retaiaed,  made  by  tbe 
pariah  judge,  aetinf  as  aaetioBMr,  and  duly  reeocded  in  the  pariah  jodg»^ 
office,  i«  fall  eridenoa  of  the  mortfage,  which  ia  binding  on  thud 
poaaeaaora  of  the  mortgaged  propertj. 

The  idenliftcatioB  of  the  note  aned  on,  with  a  mortgage  taken  to  aecnre  ita 
pajrment,  may  be  ahown  bj  cirenmatantaal  and  parole  erideaoe,  witkoat 
the  paraph  ne  varieHtr, 

Aocording  to  the  nilea  of  practiee  in  force  in  1816,  which  waa  before  the 

adoption  of  the  Code  of  Practice,  a  judgment  by  de&ult  beeame  final, 
ipio  faetOy  by  the  lapae  of  ihrte  dtjfi  ;  and  reaaona  are  not  neoeaBary  to 

the  validity  of  auch  a  judgment. 

A  judgment  by  default,  which  becomea  final,  by  operation  of  law,  doea  boI 
require  the  aignaturo  of  the  judge  to  render  it  perfect  and  final. 

In  an  action  of  warranty,  preaeription  only  rana  from  the  date  of  eriction. 
If  the  action  ia  commenced  within  tan  y eaia,  it  ia  in  time  to  pieTent 
preaeription. 

The  action  of  mortgage  ia  not  barred  by  preaeription,  when  oommenoed 
within  ten  yeara  from  the  time  when  the  debt  became  doe  and  payable. 

The  third  poaaeaaor,  who  ia  eyided,  ia  entitled  to  raeoyer  of  hia  Tender  and 
warrantor,  the  value  of  hia  improvementa  put  on  the  evicted  premiaai^  at 
the  period  of  eviction. 

This  is  an  action  of  warranty,  instituted  by  the  heirs  and 
legal  representatives  of  Charles  Babin,  deceased,  to  recover 
one  thousand  eight  hundred  and  seventy-five  doUars,  the 
price  of  three  arpents  of  land  by  forty  in  depth,  sold  by  the 
defendant  to  the  ancestor  of  the  plaihtiffs,  from  which  the 
latter  was  evicted,  by  a  pre-existent  mortgage.  The  facts  of 
the  case  show,  that,  on  the  27th  April,  181S,  this  tract  of  hukj, 
then  consisting  of  four  arpents  by  forty,  on  Bayou  Lafourche, 
was  sold  by  order  of  the  Court  of  Probates,  at  the  instance  of 
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tw. 


the  heirs  of  Nicholas  Doublin,  and  £.  Hernandez  became  the  KAmss  Omr. 
purchaser,  for  three  thousand  dollars,  payable  by  instalments,  -P<?cgwAg^»  ^^^- 
for  which  he  gave  his  notes,  endorsed  by  Montserrat,  with  babih  xt  aim. 
special  mortgage.  Two  days  afterwards,  Hernandez  sold 
the  premises,  by  notarial  act,  to  Montserrat,  who  bound 
himself  to  pay  Doublings  heirs. 

Montserrat  paid  part  of  the  first  instalment,  and  gave  his 
own  notes  for  the  balance,  to  one  Doucet,  curator  of  one  of 
Doublin's  heirs.  Afterwards,  on  the  SOth  March,  1816,  the 
land  was  soli  by  the  sherifl^  to  pay  Montserrat's  notes,  and 
Winchester,  the  present  defendant,  became  the  purchaser. 

On  the  9th  of  April,  1818,  Winchester  sold  and  conveyed 
the  land  to  Charles  Babin,  for  two  thousand  five  hundred 
ddlars  in  cash,  with  full  warranty. 

In  April,  1820,  BaUn  sold  one  arpent  front  of  this  tract,  to 
Ayraud,  for  one  thousand  two  hundred  dollars,  who  on  the 
7th  January,  182S,  conveyed  it  to  Joseph  Hidalgo. 

On  the  2d  June,  1816,  the  second  note  of  Hernandez,  for 
one  thousand  five  hundred  dollars,  being  unpaid,  the  heirs  of 
Doublin,  commenced  suit  against  Hernandez,  and  prayed 
that  Winchester,  who  was  in  possession  of  the  land,  be  served 
with  a  copy  of  the  petition.  On  the  18th  June,  judgment 
by  default  was  taken  against  Hernandez ;  which  was  entered 
up  for  one  thousand  five  hundred  dollars,  and  made  final, 
without  any  answer  being  filed,  on  the  1 7th  Septonber  follow- 
ing. The  minutes  of  the  court,  under  this  judgment,  were 
signed  by  the  district  judge  on  the  same  day.  This  was  the 
only  signing  of  the  judgment. 

On  the  6th  of  December,  1824,  Doublin's  heirs,  obtained 
an  order  of  seizure  and  sale  on  this  judgment,  against  Babin 
and  Hidalgo,  then  in  possessiim  of  the  land.  On  the  17th 
January,  1825,  when  it  was  about  being  sold  by  the  sheriff 
Winchester,  as  warrantor  of  the  third  possessors,  obtained  an 
injunction  to  stay  the  executory  proceeding,  and  on  the  25th 
June,  took  a  noti-suit,  with  the  right  of  producing  the  same 
matters  in  defence,  in  case  he  should  be  called  in  warranty. 

On  the  SOth  July,  1825,  Babin  and  Hidalgo,  obtained  an 
injunction,  and  prayed  that  Winchester  and  Ayraud,  their 
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e^Mur  Dm.  raidpo,  he  OiUed  to  defend  ihe  tilfe  to  Um  pr^^    They 

appeeffedeod  filed  iheir  aiMwera.  The  injaocikm  wee  die- 
'  idlved,  end  en  eppeal  lekeo.  The  judgDoeiit  of  the  Dietrict 
Court*  wee  CQB&nned.    See  4  JMMm  A*.  iS- <H. 

The  fffemieae  wcie  eeised  end  eoldy  aococdkig  to  this 
judgment. 

On  the  fint  of  February,  Ayraud  instituted  euic  against 
BatHu's  beif8»  in  the  Probato  Court,  to  recover  ette  themwnd 
two  hwdced  doUan^  the  price  of  one  arpent  tmi^  of  the 
wginal.  tmct.  The  heiie  of  BaUn  called  WiaoheBler  wl 
wariMly,  dMffmOi  rmnmg  Atk  rigfU  ie  mm  Urn  far  ^ 
t$mmmg  tkrte  mpmU. 

Wiacbeeter  pleaded  pnecriptioit;  end  ihttt  BaUn  ehodd 
have  notified  him  of  the  seizure  of  the  premiees  iaifae  tot 
inetanoey  and  legally  called  hitt  in  wairaoly,  as  he  ooold 
then  ham  made  a  viclorious  de&noe,  which  he  etated  «t 
length. 

On  the  7th  February,  14t8,  judgment  was  rendered  in 
iayor4tf  Ayraudt  against  Babin's  hefaeMid  Wineheetcc^  which 
was  confirmed  by  the  Supeewe  Ceurt,  the  Ud  Febmeiy, 
lim.    7  4Cvti*»  JV*.  &  47L 

On  ^  S7Uh.  October,  1S$0,  Babin'e  iMrs  bronght  die 
present  suit,  to  joecomr  one  thouseod  eight  hondved  and 
8e¥enty«£?e  dollars,  Abe  pike  of  the  tetnatniag  these  aqpeote 
iaij:oHt,.firc«A  which  they  wena  evktod*  daimmg  onethonsind 
doUars  for  jmproveiMnte. 

WinclMWter  pUeded  a  ffNMral  denial  and  preseription.  He 
further  averred,  that  he  should  hate  been  notified  of  thefinst 
seizure,  uuder  the  mortgage  of  Doubltn'e  heir%  and  eallsd  in 
waiaranty,  wheahe  could  heMi^madeamtmousdefiBnee. 

The  following  admiswons  wereiaede:* 

.1.  That  at  the  tines  of  the  nmune  of  the  lan4»  Bsbin 
ONrned  tlwee  aipenfa^  end  Hidalgo  one  erpsnt. 

t.  ThaA  Wincherter  was  appointod judge,  in  theeeifypait 

of  isiie^ 

Thd  witoMPee  calMlproved  the  inpsoveinsnleniede  on  Ae 
Iwd,  wfie  w^pitb  ebp«t  one  thousend  didlars.    Onaof  the 
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witnefliar  proret^  that  Wincliester  told  Babit^  previous  to  the  Easvooi  Drtr. 
tale  by  the  sherifl^  in  l««e,  that  if  be  wag  evicted,  he  might  i^cember,  199*^ 
make  himself  easy  about  it,  that  he  should  not  lose  any  BAanrsTALi. 
thing.    This  testimony  was  corroborated  by  another  witness.         ^* 

Judgment  was  rendered  in  the  District  Court,  by  the  parish 
judge  against  the  defendant,  and  he  aj^aled. 

•9.  4r  J»  Seghersy  for  the  plaintiffs,  contended : 
1.  That  the  defendant  was  bound  by  his  promises  made  to 
them  and  proved,  in  consequence  of  which  this  suit  was 
delayed  from  18ST,  until  1830 ;  and  theplaintift  at  the  same 
time,  expressly  reserved  the  right  of  stnng  the  defendant. 
This  alone  would  prevent  prescription. 

S.  The  warrantor,  although  not  called  in  warranty  in  time 
by  his  vendee^  still  is  bound  to  make  good  the  warranty,  if  he 
does  not  show  he  had  sufficient  grounds  to  defeat  the  action 
of  eviction.  CM  Code,  307,  art,  64.  7  Martb^  412,  10 
Hid,  399. 

3.  The  defendant  was  bound  to  explain,  in  his  answer,  the 
means  of  his  defence,  but  which  be  entnrely  omitted,  averring 
he  would  show  them  on  the  trial*  This  eomve  showed  his 
intention  to  take  the  plaintiffs  by  surprise,  which  ought  not 
to  be  tolemted.  Not  being  disclosed  in  the  original*  answer, 
they  cannot  be  heard  here. 

4.  But  the  fdaintifls  will  answer  the  dbgectionsmade  in  the 
defence,  to  the  original  mortgage  of  DouMin's  heirs,  and  their 
judgment  Ftnt,  the  judgment  is  good,  because  the  citation 
and  service  of  it  was  legally  made  on  the  defendant,  Heman-* 
dess,  who  is  not  shown  to  be  a  Frenchman,  requiring  the 
serviee  in  French  language.     1 1'  JMbtfn,  301. 

5.  The  judgment  is  final,  the  court  being  in  sesskm  three 
days  after  it  was  rendered.  The  demand  was  liquidatedby 
a  note,  so  that  the  judgment  only  wanted  signing,  after  three 
days,  which  was  done.    2  Mar.  Dig.  152.    4  Martin^  665. 

6.  The  proeis  verbal  of  the  sale  and  adjudication  at  the 
property  of  DouUin's  estate,  to  Hernandeez^  in  tStSi  was  a 
complete  act  ci  sale,  ajudicialsale,  in  wbicii  amortga^was 
retained.    5  JUssfja,  372,  38»-3. 


464  CASES  IN  THE  SUPREME  COURT 


Dm-      7.  The  original  jodgmeni  against  the  debtor,  cannot  be 

'"^  attacked  except  on  the  grounds  of  obMobUe  miffily,  fraud  w 

•ABisjrTAij.  coUution.     It  IB  jirtniA/aae  evidence,  and  sufllcient  to  support 

the  demand  against  the  third  possessor.     8  Mar.  Jf.  S.  40S. 

8.  In  an  action  against  a  third  possessor    of  mortgaged 

property,  the  creditor  is  not  obliged  to  produce  the  evidence  on 

which  he  obtained  judgment  against  the  principal  debtor. 

1  JMbrdn,  JV*.  i9.  1. 

9«  There  is  no  law  requiring  a  judgment  to  be  signed  on 
the  back  of  the  petition,  rather  than  on  the  minutes  of  the 
court ;  and  where  judgment  by  default,  on  a  liquidated  de- 
mand is  taken,  it  becomes  final  by  the  lapse  of  three  judicial 
days.     4  Jlforfin,  665. 

10.  The  proc^  verbal  of  a  sale,  by  a  parish  judge,  acting 
as  auctioneer,  is  a  sufllcient  registry  of  the  sale  and  mortgage 
retained  in  and  resulting  therefrom,  when  deposited  in  bis 
office.  He  acts  in  this  instance  in  the  capacity  of  judge, 
auctioneer  and  notary.  6  Martin,  JV*.  S.  121.  %  La.  Rep-  577. 

11.  Damages  were  claimed  on  the  warranty  and  clearly 
proved,  so  that  the  plaintifls  are  clearly  entitled  to  recorer 
them.    La.  Cade,  art.  S48S. 

12.  The  defendant  cannot  avail  himself  of  prescriptioo. 
He  purchased  the  evicted  premises  in  March,  1816,  was 
called  in  warranty,  and  appeared  in  1825,  le$s  than  ten  jeais. 
The  day  of  the  seizure  was  the  20th  December,  18S4. 
CM  Code,  art.  81,  page  473. 

IS.  The  action  of  warmnty  now  instituted,  is  not  prescri' 
bed.  The  right  to  this  action  only  dates  back  to  1826,  ibe 
time  when  the  heirs  of  Babin  were  evicted,  and  not  from  the 
time  of  the  sale  by  the  defendant  to  them,  in  1816.  Agai^ 
under  the  old  Civil  Code,  actions  of  warranty,  with  mftoy 
others,  were  only  prescribed  by  thirty  years.  CwU  Code,  orL 
65,  page  487. 

RootUue,  for  the  defendant. 

1.  This  is  an  action  of  warranty.  The  defendant  was  not 
called  to  defend  the  hypothecary  action  by  which  his  vendee 
was  evicted.     If  he  can  show  that  he  could  have  defeated 
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that  action,  had  he  been  called,  he  must  succeed  against  the  BAmsir  Dfor. 
plaintiff  in  the  present  case.     Civil  Vode,  page  S66,  art.  64.      J^ecember,  isai. 

2.  The  defendant  could  have  successfully  resisted  the  babiit  st  au. 
hypothecary  action :  firsty  because  the  act  of  sale  from  Dou-  wixcb^stxh; 
blin's  heirs  to  Hernandez,  on  which  the  order  of  seizure  and 

sale  was  obtained,  contains  no  mortgage ;  second,  because 
the  note  sued  on  is  not  identified  with  the  act  of  sale,  nor 
was,  or  is  it  now  shown  that  it  was  given  for  the  property  sold 
to  Hernandez;  thirdy  there  is  no  final  judgment  against 
Hernandez,  the  principal  debtor.  The  judgment  by  default 
in  the  record  is  not  signed.  Chnl  Code,  page  460  art.  48  : 
fowrthf  it  is  null  and  void,  both  as  to  form  and  substance ;  it 
does  not  appear  to  be  a  judgment  by  default  confirmed ;  it 
contains  no  reasons,  an<j[  it  does  not  appear  to  be  rendered  in 
term  time ;  fifth,  prescription  could  have  been  successfully 
opposed,  as  more  than  ten  years  had  elapsed  from  the  sale  to 
Hernandez,  in  1813,  until  the  institution  of  the  hypothecary 
action  in  1824.  2  MartMs  Dig.  194, 304.  CkfU  Code,  page 
472,  art.  81. 

S.  The  defendant  is  protected  by  prescription  in  this  case, 
as  more  than  ten  years  elapsed  from  the  sale  to  Babin,  until 
the  institution  of  this  suit,  in  1830.  Paittet,  page  851,  note  to 
art.  2252  of  Code  ^ap.  MerUn,  Question  du  Droit,  verba 
Prescription,  see.  14. 

3.  The  damages  claimed  for  improvements  are  not  proved. 
The  defendant  sold  the  premises  to  Babin,  for  two  thousand 
five  hundred  dollars,  and  seven  years  afterwards,  they  were 
sold  by  the  sheriff  on  a  year's  credit,  with  all  the  pretended 
improvements  for  the  same  sum. 

4.  The  defendant  contends,  that  if  he  had  been  called  in 
warranty  when  the  premises  were  seized,  he  could  have 
showed  the  mortgage,  under  which  Doublings  heirs  proceeded, 
was  null  and  void.  The  procts  verbal  of  the  sale  of  Doublin's 
estate,  in  which  this  mortgage  is  alleged  to  be  retained,  cannot 
have  the  eflfect,  and  be  evidence  of  a  conventi<Nial  mortgage. 
A  conventional  mortgage  can  only  exist  by  an  authentic 
act,  or  act  under  private  signature,  &c.,  and  there  is  no  other 
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EA9TEUM  Din*,  conventional  mortgage  except  that  which  is  expressly  granted 
^ffcember,  i^u,  Jn  writing  made  between  the  parties.  C  Code,  art,  5y page  452. 
BABiv  xTAu.  5.  The  judgment  which  Doublings  heirs  obtained  against 
their  debtor,  before  proceeding  on  the  mortgage  against  the 
third  possessor,  was  null ;  being  given  without  reasons,  and 
not  signed  by  the  judge.  This  was  requisite  under  the 
former  system,  as  well  as  now.  As  the  law  now  stands,  there 
cannot  be  a  doubt,  that  judgment  by  default  must  not  only 
be  signed,  but  must  also  contain  the  reasons  on  which  it  was 
rendered.     Code  of  Praciict,  art.  SI 5. 

6.  The  warrantor  cannot  be  required  to  reimburse  the 
purchaser  the  value  of  his  improvements,  when  he  is  not 
called  in  warranty.  It  is  clear,  that  if  a  proper  defence  had 
been  made  to  the  hypothecar}^  action,  the  improvements 
would  have  been  allowed  out  of  the  proceeds  of  the  sale  of 
the  evicted  premises.  If  Babin's  heirs  had  chose  to  abandon 
the  property  without  seizure,  they  would  then  have  been 
entitled  to  demand  of  the  person  evicting  them  their 
improvements.     6  L(l  RqportSy  739. 

7.  The  plaintiffs  have  omitted  to  credit  themselves  for  one 
thousand  dollars,  being  the  difference  between  the  mortgaged 
debt  and  the  price  the  property  sold  for.  The  debt  was 
one  thousand  five  hundred  dollars,  and  price  two  thousand 
five  hundred  dollars.  If  the  defendant  is  not  entitled  to  a 
credit  for  this  difference,  he  is  certainly  entitled  to  a  credit  for 
a  part  of  it 

8.  The  defendant  having  shown  the  insufficiency  of  the 
judgment  and  mortgage  in  the  hypothecary  action,  by  which 
the  plaintiffs  were  evicted,  and  which  he  could  have  shown, 
had  he  been  properly  called  in  warranty  in  that  case,  must 
now  be  forever  discharged. 

Mathews,  /.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  in  the  court  below,  by  the  plain- 
tifGs,  as  heirs  of  Charles  Babin,  against  the  defendant,  the 
seller  ancT  warrantor  of  a  certain  tract  of  land,  described  in 
the  petition,  to  their  ancestor.  The  object  of  the  suit,  is  to 
recover  from  the  warrantor  damages,  on  account  of  eviction. 
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from  the  property  which  was  sold  by  him,  in  consequence  of  an  Eaitskw  Dm. 
hypothecary  action,  prosecuted  against  the  vendor,  based  on  a  l^^cember,  i834. 
special  mortgage,  which  had  been  retained  in  a  sale  made  at  bamit  bt 
auction,  by  the  judge  of  the  parish  of  Ascension,  &c.,  at  the 
instance  of  the  heirs  of  a  certain  Nicholas  Doublin,  of  who|^ 
succession  this  land  made  a  part. 

The  sale  made  by  the  defendant  in  the  present  action, 
contains  a  clause  of  general  warranty,  and  it  is  not  pretended 
that  he  is  not  bound  to  make  good  the  loss  and  damages 
suffered  by  the  plaintiffs,  in  consequence  of  the  alleged  evic- 
tion, unless  it  be  shown  that  they  suffered  themselves  to  be 
evicted  without  calling  the  vendor  in  warranty,  and  that  he 
could  have  successfully  resisted  the  claim  of  the  plaintiffs,  in 
the  hypothecary  action,  by  just  and  legal  means  of  defence, 
subject  to  his  power  and  control.  In  truth,  these  are  the 
grounds  of  defence  laid  in  his  answer.  Judgment  was,  how- 
ever, rendered  in  the  court  below  against  him,  from  which 
he  appealed. 

Admitting  the  fact  to  be  true,  that  the  defendant  in  the 
present  suit  was  not  regularly  called  to  warrant  the  title  by 
him  conveyed  to  the  ancestor  of  the  plaintiffs,  in  the  hypothe- 
cary action,  by  which  they  were  evicted,  we  are  now  com- 
pelled to  consider  the  force  and  effect  of  the  means  of  defence 
assumed,  as  if  they  had  been  pleaded  in  that  action,  CwU 
Codey  page  S56,  ixrU  64.  These  are  as  specified  and  detailed 
by  the  counsel  for  the  appellant,  as  follows :  1st.  The  act  of 
sale  from  Doublings  heirs,  on  which  the  order  of  seizure  and 
sale  was  granted,  contains  no  mortgage.  2d.  The  note  sued 
on,  was  not  identified  with  the  act  of  sale,  &c.  3d.  There  is 
no  final  judgment  against  the  principal  debtor,  &c.  4th.  That 
offered  in  evidence  in  the  present  case,  is  without  signature, 
without  confirmation  (being  a  judgment  by  default),  aind- 
without  reasons,  therefore,  utterly  null  and  void.  5th.  Prescrip- 
tion could  have  been  successfully  pleaded,  &c. 

The  validity  of  these  assumed  grounds  of  defence  must 
be  tested  by  the  law  and  facts  of  the  case. 

Let  us  examine  them  in  the  order  placed  by  the'appellant: 
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BimAv  DuT.      1.  Tbe  evidence  of  the  mortgage  reserved  by  the  heurs  of 

-P"^**^'  '^*^  Doublin,  in  the  sale  made  by  them  at  auction,  appears  by  the 

BABiv  KT  Ah.  proeit  verbal  of  the  auctioneer,  who  eacercised  lliia  function 

wi3ic«!Utu    ^  officio^  as  being  pariah  judge,  and  is  exhibited  in  this  suit. 

The  A*"^^' purporting  to  be  a  cqpy  from  the  records  in  his  oflSce as  judge; 

irthi^Sf.V^  appearing  in  this  manner,  it  is  evidence  equaUy  good,  of  the 

Sk^e'tTSeull  mortgage  retained  as  of  the  sale,  and  if  it  transferred  the 

riih  jadlge  aeting  property  to  the  vendee  (which  is  not  denied),  the  transfer  was 

and  duly  reeord-  made  subjcct  to  the  terms  created  by  the  hypothecation,  aod 

^dSre*tofl^  u  ^'  being*  recorded  in  the  office  of  the  judge,  the  mortgage  is 

"KiireTideiiee  of  binding  ou  third  possessors. 

vbieh UbSd^     2.  As  to  the  identification  of  the  note  sued  od»  with  (he 


m^'dimartl  mortgage,  admitting  this  to  be  absolutely  necessary  in  all 
gi^  propeiiy.  actious  on  mortgages,  it  is  not  required  that  this  circum- 
cmiooofthenote  Stance,  which  is  merely  accidental  to  the  contract,  should  be 
^^g^^ilLn  °"^®  appear  by  the  usual  paraph,  m  vcariOur.  In  the  present 
to  •eeureiupav-  casc,  a  comparison  of  the  date  of  the  note  with  the  sale,  and 
Sb€^  b/  cii^  the  circumstance  appearing  that  it  was  executed  precisely  in 
p^eeridenM!  Pursuance  of  the  terms  and  conditions  of  the  sale,  both  as  to 
wtt^rat  the  ^  persons  and  time  of  payment,  create  a  violent  presumptioD 
mr.  in  favor  of  its  identity  with  the  mortgage,  which  must  stand 

until  the  contrary  be  proven,  which  has  not  been  done  in  the 
present  instance. 

In  relation  to  the  third  and  fourth  grounds  of  defence  (for 

we  will  consider  them  together)  it  is  true,  that  under  the  M 

Code,  which  governed  when  the  proceedings  took  place,  in 

the  hypothecary  action,  to  which  the  present  contest  refers^ 

theroieiofpn^  &  Creditor  was  bound,  before  seizing  mortgaged  property  in 

igTe'wW^wM  ^^®  bands  of  a  third  possessor,  to  obtain  a  judgment  againi^ 

before  the  adop-  his  debtor.     And  if  it  be  true,  as  alleged,  that  no  iudirmeni 

tion  of  the  Code  u*    •      j  •     *i.     •      ^  1.^.1.  .  , 

of  Pk«eUee,  a  was  obtained  in  the  instance  now  before  the  court,  against  the 
Ia3r*  h^  original  debtor,  the  action  of  mortgage,  properly  so  caUed, 
BDMi/ptofaOo^hy  against  the  third  possessor,  might  have  been  successfully 
lA^e  da^  and  opposed  on  this  gTouod.  But  a  judgment  was  obtained,  and 
S^SSSIiy'to  ^  ^**®  question  to  be  solved  relates  to  its  validity, 
vididiiy  of  8uoh  It  is  a  judgment  by  default,  and  under  the  rules  of  practice, 
a  jut  gmen .        ^^,jji^.{j  ^crenn  force  at  the  timejit  was  entered,  it  became  final, 

ipso  facto^  by  the  lapse  of  three  days.     We  have,  heretofore. 
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decided,  that  reasons  are  iiot  necessary  to  the  validity  of  such  Eabtxrh  Dm. 
a  judgment.    4  Martin,  665.    7  Ibid.  440.  December,  itui^ 

The  question  now  occurs,  whether  a  judgment,  which  babut  r  al. 
becomes  final  by  lapse  of  time,  ought  to  be  considered  as  wnruixrna. 
available  in  favor  (tf  a  mortgage  creditor,  in  a  pursuit  for 
payment  of  his  debt,  against  a  third  possessor,  when  such 
judgment  has  not  been  signed  by  the  judge,  in  whose  court  it 
may  have  been  entered  by  default.  It  has  been  decided  in 
several  cases,  that  judgments  rendered  and  pronounced  by 
the  tribunals  of  the  state,  are  not  complete,  in  all  respects, 
until  they  are  actually  signed  by  the  judges^  who  may  have 
pronounced  them.  Until  they  are  sanctioned  by  the  signature 
of  the  judge,  a  new  trial  may  be  rightfully  claimed  in  the 
court  of  the  first  instance,  and  an  appeal  taken  to  the  Supreme 
Court,  within  the  delays  limited,  counting  from  the  day  of 
actual  signature.  S  JlfarfHi,  S89,  and  5  Ibid.  JV*.  S.  105.  Ibid. 
320*  The  judgments  in  these  cases,  it  is  believed,  were 
pronounced  by  the  judges,  who  presided  at  the  hearings  of 
the  causes  and  after  eonite$tatkme8  Utmn.  We  are  not  aware 
that  subsequent  legislation  has  introduced  any  radical  change 
in  the  principles  established  by  the  act  of  the  legislative 
council,  cf  the  late  territorial  government  of  this  country, 
regulating  the  practice  of  the  superior  court  of  the  territory 
of  Orleans,  touching  judgments  taken  by  default,  and 
requiring  the  signature  of  the  judge  who  renders  a  judgment ; 
at  least  no  change  which  can  operate  on  the  present  question. 
By  the  fourth  section  of  that  act,  it  is  provided,  that  *<  if  a 
defendant  shall  not  appear  on  the  day  given  in  the  citation, 
and  file  his  answer,  &c.,  then  the  petitioner  or  his  counsel, 
may  order  judgment  to  be  entered  up  against  such  defendant, 
and  if  they  shall  bold  session  three  days  after  taking  such 
judgment,  and  no  motion  is  made  to  set  the  same  aside,  upon 
showing  good  cause,  and  to  file  an  answer,  or  if  such  motion  Ajndcme&tbj 
be  made  and  overruled,  then  the  said  judgment  shall  be  final,  ^^^^  fi^i 
Ac."  In  all  this  proceeding,  no  direct  agency  of  the  court  is  openrtionof  kw» 
required,  and  the  judgment  becomes  final  by  the  operation  of  ^riSatSS^of 
the  law,  and  it  would  follow  as  a  corollary,  that  such  a  judg-  ^^^^S^**^ 
ment  does  not  require  the  signature  of  the  judge,  in  order  to  fimi- 
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Einrnv  Dm.  render  it  perfect  and  finaL    But  the  ISth  section  of  the  same 
^^^^^^^^'*  '•^  act  requirei^  *•  that  all  judgments  rendered  by  said  court, 
■ABiv  BT  Ai»   shall  be  pronounced  in  open  court,  be  entered  on  the  minutes 
wncawna.   ^  ^^  court  by  the  clerk,  and  shall,  three  days  thereafter,  if 
not  set  aside  by  the  court,  on  motion  for  a  new  trial,  be  signed 
by  the  presiding  judge  of  the  court**    This  Becti<»i,  by  its 
terms,  most  cleariy  relates  to  judgments,  rendered  and  pro- 
i^ouneed  h/  the  court  after  trial,  and  can  only,  on  a  forced  con- 
'     struction,  be  made  applicable  to  judgments  by  default,  which 
become  complete  and  final,  by  mere  operation  of  law.  Accord- 
ing to  this  interpretation,  the  signature  of  the  judge,  to  a 
judgment  of  the  latter  kind,  is  no  more  requisite  to  its  validity, 
than  that  reasons  should  be  adduced  in  support  of  it,  and  it 
.        has  already  been  decided  by  this  court,  that  reasons  need  not 
vwnuitf,    pi«-  be  assigned  in  a  judgment  which  bec<xnes  final  by  lapse  of 
raas^fimn  ^  ^^®  ^^^  operation  of  law,  on  one  taken  by  default, 
d^  qT  cTi«tioii.      Thus  we  are  brought  to  the  plea  of  prescription.     It  is 
it    oommaieed  clear,  that  it  is  not  available  as  a  defence  to  the  -present 
iTit  in  u^To  sctiou,  as  introduced  in  the  points  of  the  appellee.     The  suit 
{JuiiSl..    *"*"  ^^  warranty  was  commenced  in  1830,  and  the  eviction  com- 
TkeMtioii  of  plained  of  did  not  take  place  until  1826.     Neither  could  it 
biinSrlx  we-  have  been  effectually  opposed  to  the  mortgage  creditors,  in 
ISS^ZtJi       ^^^  action  of  mortgage ;  for  their  right  to  sue  did  not 


iwm  H?  ^^*"  accrue  until  1815,  and  they  commenced  the  hypothecary 
vim  tihe  debt  action,  properly  so  called,  in  1824 ;  so  that  only  nine  years 
bnuM^dne  ind  y^  elapsed  between  the  time  when  they  had  a  right  to 

commence  it  and  the  time  when  they  did  commence  that 
proceeding. 
The  last  objection*to  the  justice  and  legality  of  the  judg- 
TlietbirdiMw-  ment  rendered  in  the  court  below,  has  reference  to^the  da- 

■etM)r»   who    it 

evieted,  ii  end-  mages  allowed  to  the  plaintiflk  It  is  said  that  they  are  not 
of  hisTendorik^  authorised,  either  by  the  facts  or  law  of  the  case.  As  to  the 
^iihMof^t  hD^  niMi^tcr  of  fact,  it  suffices  to  observe,  that  there  is  evidence  cm 
proTemoiCi  init  record,  proving  that  the  third  possessor,  who  was  evicted,  had 
premiMt  tt  the  made  improvements  on  the  premises  to  the  value  of  one 
gatiod  of  eno-  (i|^yB|^j[  dollars  at  least,  and  this  amount  only  is  awarded. 

As  to  the  law  on  this  subject,  it  appears  by  the  art.  2485  of 
the  La.  Code^  that  the  seller  or  warrantor  is  bound  to  reim- 
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In  CMOP  flubmitted  to  referees,  without  granting  them  the  power  to  act  as 
amicable  compoimdere,  the  court  may  roTiae  and  rectify  any  errors  con- 
tained in  the  award  rendered  by  them. 

Where  a  cause  is  submitted  to  referees,  with  power  to  act  as  amicable 
compounders,  their  award  rendered  in  pursuance  of  the  submission,  and 
made  in  relation  to  the  matters  actually  referred  to  them,  is  without 
amendment,  reTision  or  appeal. 

The  award  of  amicable  compounders,  which  has  no  relation  to  the 
matters  in  dispute  submitted  to  them,  is  absolutely  null  and  yoid ;  and 
when  their  acts  show  dishonesty,  gross  misconduct,  want  of  due 
regard  to  well  settled  principles,  or  extreme  partiality  in  rendering  their 
award,  these  will  be  good  grounds  for  $eUing  it  atide. 

Amicable  compounders  are  not  required  to  deteimine,  according  to  strictness 
of  law,  but  are  authorised  to  abate  something  of  this  strictness,  in  favoff 
of  natural  equity. 

The  approTal  and  formalities  required,  in  the  homologation  of  an  award, 
are  only  intended  to  make  it  executory,  and  not  for  the  purpose  of 
an  examination  on  its  merits. 
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burse,  or  to  cause  to  be  reimbursed  to  the  purchaser,  by  the  Eistsbit  Dist. 
person  who  evicts  him,  all  useful  improvements  made  by  J>ecember,  iss^. 
him  on  the  premises.  This  article  is  in  accordance  with  the  satis 
provisions  of  the  old  Civil  Code,  and  conforms  to  the  doctrine 
taught  on  this  subject,  by  Pothier,  in  his  treatise  on  sales. 
CatUrat  de  Venter  nos.  132  and  sequenUs.  In  case  of  eviction, 
consequent  on  a  mortgage,  it  is  possible,  that  these  rules  may 
not  strictly  apply.  In  the  present  case,  however,  nothing 
appears  to  show  any  injustice  in  their  application. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EAffRBir  DuT.  TJm  lav,  proTidiiif  for  MibmitUiif  mnam  io  ■miraMft  eonpoiuidm,  whm 
^^•^^^"^^t  ^^^      awMd«if  ooi  mip6MiMd,»  aotMibjea*  iowmmom  bj Um eonits, ii aot 


This  18  an  adion  for  the  rMcisBion  of  a  contract  with  the 
defendant,  to  Aimieh  the  plaintiff  a  steam  engine  and  sugar 
and  corn  mill,  for  six  thoniAiid  dollara,  and  for  the  restitution 
of  the  price,  with  damages. 

The  plaintiff  alleges,  he  is  a  sugar  planter,  and  contracted 
with  the  defendant,  who  owned  an  iron  foundery,  to  fumiah 
and  erect  for  him,  a  steam  engine,  sugar  and  com  mill,  on  his 
plantation,  for  doing  which,  he  conveyed  a  bouse  and  lot  lo 
the  defendant,  at  the  price  of  six  thoueand  didlais;  and  that 
the  defendant  bound  biinself  to  put  up  said  engine,  mEb, 
and  all  the  necessary  machinery,  in  the  best  workmanlike 
manner,  by  the  first  of  August,  18S2,  in  time  to  take  off 
bis  sugar  crc^.     He  further  alleges,  the  defendant  failed 
to  comply  with  his  contract,  and  did  not  put  up  the  steam- 
engine  and  sugar  mill,  until  the  29th   November,  when 
the  grinding  season  was  nearly  over,  and  then  in  sach  an 
imperfect  manner,  and  of  such  bad  materials,  as  rendered 
them  almost  unfit  for  use,  and  failed  entirely  to  put  up 
the  cora-mill,  in  consequence  of  which  he  has  sustained 
damages  to  the  amount  of  eight  thousand  dollars.    He 
prays  for  a  rescission  of  the  contract,  and  sale  of  the  house 
and  lot  to  the  defendant,  and  for  the  restitution  of  the  price, 
(six   thousand   dollars,)   with  eight    thousand  dollars  in 
damages. 

The  defendant  admitted  the  contract,  and  pleaded  a 
general  denial  to  all  the  other  allegations ;  and  also  averred, 
that  any  delay  in  putting  up  the  engine  and  mill,  was  occa- 
sioned by  the  plaintiff,  and  that  it  was  with  his  consent  the 
corn-mill  was  not  furnished. 

After  the  cause  was  at  issue,  on  motion  of  the  counsel 
for  each  party,  and  each  naming  a  suitable  person,  with 
a  third  as  umpire,  it  was  ordered  by  the  court,  that  said 
persons  be  appointed  referees,  arbitrators  and  omtMe  tm- 
poundirtt  and  as  such,  to  settle  and  decide  upon  the  matter? 
in  dispute  between  the  parties. 
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The  amicable  compounderB,  or  a  majority  of  them^  after  Eaitzsit  Dm. 
hearing  all  the  evidence  adduced,  and  the  explanations  of  •'^'^*^^^"'^^'  ^^'^' 
the  parties  respectively,  made  up  their  award,  in  which  they        i^^^i* 
decided,  that  the  contract  be  cancelled,  and  that  the  plaintiff       usm. 
recover  six  thousand  dollars,  the  price  of  the  engine  and 
mills,  with  interest  from  judicial  demand,  and  five  thousand 
dollars  damages  and  costs ;  and  that  the  engine  and  mill 
remain  subject  to  the  order  of  the  defendant. 

The  defendant's  counsel  filed  an  opposition  to  the  homolo- 
gation of  the  award,  mainly  on  the  grounds  of  error  and 
want  of  precision  in  stating  the  accounts,  allowing  damages 
when  none  were  proved,  of  excessive  damages,  the  award" 
being  contrary  to  law  and  evidence,  and  that  the  arbitrators 
exceeded  their  powers.  He  prays  leave  to  appeal  from  the 
.  award,  and  that  it  be  set  aside  as  being  informal,  illegal, 
unjust  and  oppressive. 

The  district  judge  was  of  opinion,  that  in  a  case  of  a 
submission  to  amicable  compounders,  the  award  is  not  open 
to  examination  on  the  merits.  Code  of  Practicey  art.  460. 
But  an  award  is.  open  to  examination  by  way  of  cassation,  as 
where  a  specific  charge  of  misconduct,  exceeding  of  powers, 
&c.,  is  brought  against  the  amicable  compounders. 

The  award  was  homologated,  and  made  the  judgment  of 
the  court.    The  defendant  appealed. 

Preston,  for  the  plaintiff. 

1.  In  pursuance  of  the  article  444,  of  the  Code  of  Practice, 
both  parties  agreed  that  their  dispute  might  be  submitted 
to  the  decision  of  judicial  arbitrators,  to  act  as  amicable 
compounders. 

2.  The  amicable  compounders  were  duly  qualified,  and  a 
majority  made  an  award.  The  District  Court  could  not  do 
otherwise  than  homologate  it,  and  make  the  award  the 
judgment  of  the  court,  for  the  law  requires  that  it  must 
be  homologated  as  it  stands,  to  have  the  effect  of  a  definitive 
judgment.     Code  of  Practice,  art.  460. 

S.  The  parties  clearly  constituted  the  arbitrators  amicable 

compounders ;  and  nearly  all  the  grounds  of  opposition  to  the 

60 
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Eaatkrx  Uist.  award,  would  require  the  court  to  open  and  revise  it,  on  its 
Decanb^,  1834.  rtittiiB,  which  18  prohibited  by  the  Code  ofPracHce. 

DArit  4.  The  award  of  ordinary  arbitrators,  could  not  be  set 

J^it^  aside  on  any  of  the  grounds  set  up  in  the  opposition.  A 
bill  in  equity  will  not  lie,  to  set  aside  an  award  of  arbitxaton 
on  a  question  of  fact,  except  for  corruption,  or  irregularity  of 
conduct  in  the  arbitrators.  2  Jacobs  and  Walke^B  RepsrU^  249, 
259.  La.  Code,  S077.  1  Sumy  52,  55.  6  Fe^ey,  282,  SSa 
4  BrowCs  Chancery  Cases,  536.  1  Fescy,  jr.  869.  2  Ibid.  15. 
Kyd  on  Jtwards,  SSS. 

5.  It  is  impossible  to  show,  that  the  amicable  compouoderB 
exceeded  their  authority  or  powers.  Their  award  comes 
within  the  pleadings,  and,  no  doubt,  they  made  a  compromise 
between  rigid  right  and  a  hard  case,  as  arbitrators  always  da 
The  award  should  be  favored,  as  this  mode  of  terminatiog 
differences,  is  favored  in  law  and  equity,  and  by  general 
consent  of  the  community. 

6.  The  articles  of  the  Code  of  Practice,  authorising  appeals 
from  awards,  are  inapplicable  to  this  case.  They  can  only 
api^y  to  arbitrations,  made  by  the  parties  out  of  court,  ton 
which  an  appeal  may  be  taken  to  the  District,  and  from 
thence  to  the  Supreme  Court.     La  Codcy  art.  SQ97. 

7.  The  constitution,  art.  6,  sec.  6,  requires  the  legidaturc 
*^to  pass  such  laws  as  may  be  necessary  and  proper,  to 
decide  differences  by  arbitrators,  to  be  appointed,**  &c. 

8.  If  the  party  was  permitted  to  appeal,  and  try  the  case 
de  novo,  and  introduce  witnesses  and  new  testimony,  the  case 
would  not  be  decided  by  arbitrators,  but  by  the  court. 

Carlton  and  LoekeU,  for  the  defendant,  contended,  that  the 
awards  of  arbitrators  were  open  to  an  examination  and  revi- 
sion by  the  courts.  An  award  had  been  set  aside  in  this 
court,  because  it  was  not  written  in  the  French  langua^ 
This  decision  gave  rise  to  an  act  of  the  legislature,  in  relauon 
to  awards,  which  permits  them  to  be  excepted  to,  for  infor- 
malities and  defects,  and  especially  when  the  arbitrators 
exceed  their  powers,  or  are  not  qualified,  &c.  9  Morm 
200.     1  Jlforeou't  IKge«(,  45&-9-60. 
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S.  The  arbitrators  must  make  their  report  with  precision,  Eiatirh  Dist. 

by  stating  the  accounts,  to  enable  the  court  to  judge  of  its  iJgc<»»^»  ^834- 

correctness,  and  to  decide  summarily  on  the  merits  of  the        jdatis 

.  award.     Code  of  Practice,  455. 

3.  The  legislature  cannot  pass  a  law,  which  deprives  a 
party  of  his  right  of  appeal.  That  is  in  eiSect  done  in  this 
case,  if  the  cowt  is  not  permitted  to  examine  the  award  on 
its  merits,  and  revise  it  on  appeal.  Such  a  law  is  uncou. 
stitutionaL 

4.  The  appellate  jurisdiction. of  this  court,  applies  to  the 
facts  as  well  as  the  law  of  a  cause,  consequently  we  have  a 
right  to  be  heard  on  the  facts,  and  the  court  has  the  power  to 
examine  them,  and  revise  the  decision  or  award  which  is 
based  on  the  facts  submitted  and  in  evidence. 

5.  If  the  amicable  compounders  had  given  more  damages 
than  the  party  claims  in  his  petition,  they  would  certainly 
have  exceeded  their  powers,  and  the  award  would  be  set 
aside  ;  and  why  not  the  same  result  take  place,  if  they  give 
damages  when  none  are  proved,  or  more  than  are  proved  1 

MaihewBi  X,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiff  claims  restitution  of  the  price, 
which  he  had  paid  to  the  defendant,  (who  is  an  iron  founder 
in  the  city  of  New-Orleans,)  for  a  steam-engine,  sugar-mill 
and  corn-mill,  which  were  by  contract  to  have  been  fur- 
nished by  the  latter,  constructed  in  a  manner  suitable  to 
carry  into  effect  ihe  purposes  for  which  they  were  intended. 
The  petition  contains  allegations  of  unjustifiable  delays,  in 
making  the  engine  and  sugar-mill ;  of  defects  in  their  con- 
struction, so  great  as  to  render  them  wholly  unfit  for  the  uses, 
in  which  they  were  to  be  employed,  and  of  a  total  neglect  to 
make  the  corn-mill,  &c.,  and  (includes  by^praying,  that  the 
contract  should  be  rescinded,  the  price  refunded,  and  that 
damages  should  be  adjudged  to  the  plaintifi^  in  reparation  of 
losses  sustained  by  him,-  arising  from  an  impossibility  to  take 
off  his  crops  of  sugar,  &c. 

The  answer  contains  a  full  denial  and  allegation  that 
the  delays  complained  of,  were  owing  to  the  fault  or  assent 
of  the  plaintiff. 
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BAitrsmv  Disr.      On  these  pleadings  the  case  was  submitted,  by  consent  of 
Deetmber.  1834.  parties  and  under  a  rule  of  court,  to  certain  arbitnttorai 
BATit        chosen  by  the  parties  themselves,  each  of  them  choosing  one, 
i.tiM.        A"d  pointing  out  by  name  an  umpire,  in  the  event  of  disagree- 
ment, &c.    The  powers  and  authority  of  arbitrators,  known 
in  our  jurisprudence,  under  the  denomination  of  amicable 
compounders,  were  by  the  submission,  confined  on  the  persoDs 
thus  chosen  as  judges,  by  the  parties  litigant.     They  made, 
and  returned  their  award  into  court  in  due  time,  which,  after 
cause  shown  on  a  rule  taken  for  that  purpose  against  the 
defendant,  was  homologated  by  the  court  below,  and  made 
the  judgment  thereof,  from  which  he  appealed. 

This  award  condemned  the  defendant  to  refund  the  price 
stipulated  and  paid  for  the  engine  and  mills,  viz:  six 
thousand  dollars,  and  also  assessed  damages  against  him  to 
the  amount  of  five  thousand  dollars. 

The  correctness  of  the  decision  of  the  court  below,  depends 

mainly  on  a  proper  interpretation  of  certain  articles  of  the 

Code  of  Practice,  found  in  the  section  which  treats  of  experts, 

auditors  of  accounts,  and  judicial  arbitrators. 

la  Mws  Mb-      The  grounds  of  opposition,  to  the  homologation  of  the 

mitted  to  refe-  award,  in  the  present  instance,  are  most  of  them,  (if  not 

rrutioi:    them  all,)  such  as  are  usually  opposed  to  awards  rendered  under 

asuni«iMe«>n^  ordinary  submissions  to  arbitrators.      In   cases,  submitted 

poanden,     the  without  the  grant  of  power  to  the  referees,  to  act  as  ami- 

TiM  and  reetify  cable  compounders,  the  court  may  rectify  the  errors  con- 

SnedrTtt  *Se  taincd  in  awards,  by  them  rendered.     Code  of  PradUej  art. 

STthLr*^*^  459. :    « But  if,  from  the  submission  entered  into  by  the 

Where  tMQte  parties,  it  appears  that  they  intended  to  g^ve  to  the  arbitra- 

iifcn«?'"*liS  ^^™  power  to  act  as  amicable  compounders,  the  court  cannot 

power  to  Mt  M  revise  the  award.     It  must  \jf  homologated  as  it  stands,  in 

poiindert,  their  order  that  it  may  have  the  effect  of  a  definitive  judgment. 

tr^Ll^^  Code  of  Practice,  art.  460. 

the  mbminion.      The  submission  in  the  present  case,  clearly  contains  a 

•nd  made  in  re-  i  •  .  .     i.i      ««i 

lAUontothemiit-  grant  of  power  to  the  arbitrators,  to  act  as  amicable  com- 
fSred'^to'liemi  pounders,  and  consequently  deprives  the  tribunals  of  the 
It  withoat  ••  country,  of  all  authority  to  revise  the  award  rendered  in  pur- 
■ioo  or  appod.    suance  of  it.    Whatever  has  been  done,  in  relation  to  tne 
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matters  actually  referred  to  their  decision,  if  done  honestly,  EiumRs  Dxwr. 
must  remain  without  the  possibilUy  of  revision,  and  as  a  i^cember,  issi. 
necessary  consequence,  without  alteration  or  amendment.  satm 
Acts  done  by  such  arbitrators,  having  no  just  relation  to  the  jj^, 
matters  in  dispute  submitted,  would  be  absolutely  void,  The  award  of 
and  gross  misconduct  on  their  part,  exhibiting  a  want  of  due  ^^'^  ^^ 
respect,  to  common  and  well  established  rules,  in  regard  to  "A"  ^  relation 

.    r  ,  .   1.       .       1     .  •  111  to  the  mattera  m 

right  and  wrong,  or  extreme  partiauty  m  their  award,  would  dispute  submits 
be  good  causes  for  setting  it  aside  entirely,  if  proven  to  the  llbwimpir^^ntiii 
court,  on  opposition  to  its  homologation.  But  nothing  of  this  ^^  ^^j^}  ^^ 
kind  is  either  alleged  or  proven,  in  the  present  instance.  The  ahonrdidionet^, 
whole  of  the  grounds  assumed,  in  the  numerous  points  pre-  SS^wanufd!^ 
sented  by  the  counsel  of  the  defendant,  relate  to  want  of  >«gw^  ^  well 
precision  in  the  manner  in  which  the  cause  was  laid  before  pies,  or  extreme 
the  arbitrators,  and  errors  in  their  award,  arising  from  a  mis-  S«^g'?hdral 
taken  view  of  the  facts  and  the  law  of  the  case.  If  parties  J^^J;^^*®  ^j}l 
will  submit  their  disputes  to  be  decided  by  men,  chosen  by  for  iettmsr  u 
themselves  as  judges,  under  the  appellation  of  amicable  Amicable  oom- 
compounders,  they  must  abide  their  judgments,  without  pounders  are  not 
hopes  of  having  them  revised  by  the  courts  of  justice  esta-  ^^^ 
Wished  by  the  constitution  and  laws  of  the  state.  Such  JS^u^.'^bunSJ 
judges  are  not  required  to  determine  according  to  the  strict-  Mthonsed  to  a- 

•^      °       '  ®  bate    something 

ness  of  the  law.  They  are  authorised  to  abate  something  of  of  this  strictness 
this  strictness  in  favor  of  natural  equity.   La.  Code,  art.  8077.  Ji^^Styf  "***'*' 

This  article  of  the  Code,  if  it  stood  alone  in  our  jurispru- 
dence, would  appear  extremely  vague  and  indefinite.  What 
might  be  considered  a  strict  pursuance  of  law  in  the  adminis- 
tration of  justice^  and  what  a  loose  adherence  to  its  rules,  are 
questions  that  would  depend  ultimately  for  their  solution,  on 
the  decisions  of  courts  in  the  last  resort.  But  it  appears  to  us, 
that  a  clue  to  its  interpretation^  (not  indeed  very  evident,)  is 
given  in  the  articles  of  the  Code  of  Practice  above  cited, 
wherein  it  is  declared,  that  the  awards  of  arbitrators,  acting 
as  amicable  compounders,  cannot  be  revised  by  the  courts. 
In  article  3096,  of  the  Louisiana  Code,  provisions,  similar  to 
those  contained  in  the  Code  of  Practice,  are  found  in  relation 
to  the  awards  of  arbitrators  indiscriminately,  wherein  it  is 
declared,  that  **  an  award,  in  order  to  be  put  in  execution. 
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Btfmur  0ifT.  ought  (o  be  approved  by  the  judge ;  but  this  fonnality  is 

^^'cf^'^^%  >>^  only  intended  to  invest  the  award  with  a  sufficient  authority 

BATu        to  ensure  its  execution,  and  not  to  submit  to  iht  judge  the 

mv^        examination  of  its  merits,  except  in  case  an  appeal  is  brought 

The  approyBi  before  him."  This  article,  so  far  as  it  relates  to  an  appeal,  as 

rtqnired  in'tiM  ^^U  ^  ^®  ono  immediately  following,  appear  to  us  to  be 

of  "I^^SwSr     ^^>^'y  inadequate  to  carry  into  effect  their  apparent  pur- 

oqIt  intended  to  posos,  without  the  aid  of  ulterior  legislation.     If  the  appeal 

toi7,  ami notfor  spoken  of,  be  intended  as  one  directly  to  the  Supreme  Court, 

ifflT  exiimiMtim  **®  means  are  given  by  which  the  case  may  be  brought  up; 

OB  iu  menu,      and  if  the  intention  was  to  give  an  appeal,  in  the  first  instance, 

The  ^^  P>^  to  the  inferior  tribunals,  and  in  that  way  to  bring  a  cause, 

mittiiweMiietto  involving  more   than   three  hundred  doUar%  before  the 

^^en  ^^  Supreme  Court,  the  same  want  of  means  renders  it  im- 

p2dJjd^"hf  Mt  P^*"^*^  •*  ^^^  formalities  requisite  to  effect  such  a  purpose 

•ubjeet  to  reri-  are  not  pointed  out 

emtfu,  it   not      I^  ^he  course  of  argument,  one  of  the  counsellon  for  the 
oneonititiitionaL  appellant,  dwelt  much  on  the  unconstitutionality  of  aoy  act 

of  legislation  which  would  operate  in  such  a  manner  as  to 
deprive  a  suitor  of  the  right  of  appeal,  or  the  right  to  have  his 
cause  revised  by  the  appellate  court,  established  by  the  con- 
stitution, a  law  which  should  undertake  absolutely  to  deoy 
the  right  of  appeal,  (in  any  ca^  where  the  matter  in  dispute 
is  more  than  three  hundred  dollars,)  from  a  final  judgment, 
rendered  by  a  court  of  inferior  jurisdiction,  established  by 
law,  would  be  clearly  unconstitutional.  But  many  of  the 
provisons  of  legislative  acts,  relating  to  the  manner  of  taking 
and  bringing  up  appeals,  have  in  their  qieration  the  effect  of 
depriving  an  appellant  of  the  means  of  having  his  case 
revised  in  the  Supreme  Court,  on  its  merits;  and  ^^ 
laws  have  never  been  deemed  unconstitutional  Suppoee 
the  legislature  had  provided  no  means  for  obtaining  aod 
bringing  appeals  before  the  appellate  court,  as  established  by 
the  constitution,  its  provisions  on  this  subject,  would  probably 
have  remained  a  dead  letter,  and  the  supreme  tribunal  of  the 
state  must  have  continued  inoperative.  In  giving  li^^  ^ 
activity  to  this  court,  the  acts  passed  by  the  legislature, 
pointing  out  the  mode  in  which  the  judgmenls  of  iaf^nor 
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courts  may  be  revised  and  affirmed,  or  reri^d  and  annulled,  EAmmv  Dibt. 
and  which  in  their  operation  do,  sometimes,  by  the  neglect  of  -°^'^*'"^>  '^^*- 
an  appellant,  preclude  the  Supreme  Court  from  examining  a     babbarix 
cause  on  its  merits,  are  certainly  not  contrary  to  the  constitu-      jtxsvoM. 
tion.     The  constitutional  provision  which  gives  the  right  of 
appeal,  had  reference  alone  to  inferior  courts,  to  be  established 
for  general  purposes  by  the  legislature ;  and  if  parties  to  a 
suit  will  choose  their  own  judges,  under  the  sole  authority  of 
law,  they  must  be  bound  by  the  decision  of  such  judges,  in 
conformity  with  the  provisions  of  law. 

According  to  the  best  consideration  we  have  been  able 
to  give  to  the  case,  we  are  of  opinion,  that  the  judgment 
of  the  District  Court  is  correct. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


BABBABIH  VS.  HASTELB. 

APFBAL    FBOM    THB     PAEISB    OOUBT    FOB    TBB    PABUB    AND    CITY    OF 

NBW-OBLSANS. 

Winen  the  origiiud  payeo  is  in  pooBOMdon  of  a  note,  on  which  hit  nBmatf 
ttiidoned  in  hUnk»  no  proof  of  re-tnni^  is  noceawry  to  en^le  the 
holder  to  recover* 

A  mortgmge  which,  withoat  reciting  the  intereel,  releni  to  «nd  Meoree  -the 
payment  of  a  note,  is  evidence  of  the  principal  obligationyaad  oeveBeall 
the  ■tqpnlated  interest  therein. 

Where  a  note  stipulated  for  ten  pereeni.  per  aanom  interest,  and  was  mate 
pajaUe  eighty-fiYe  days  after  date :  Held,  thsi  the  intereei^nin  iinoai  Ih0 
date  of  the  note,  antil  payment,  withont  say  demand  ak  its  Aaiority. 

The  Supreme  Court,  in  its  discretion^  will  refuse  damages,  as«feta<firiFoloat 
appeal,  even  when  the  grounds  of  deftnoe  are  untenaUe,  and  when  th* 

tve  been  aetfled  by  pfevky»ad([ttdieatie«,- 
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BA«nnr  Dm.      The  plaintiff  obtained  an  order  of  seizure  and  sale,  oa  the 
'***•  following  note,  secured  by  a  mortgage  on  a  house  and  lot,  in 
t'he  city  of  New-Orleans. 


mJlioM.      "  |«,700."  « New-Orieans,  April,  16,  18S4." 

**  Eighty-five  days  after  date,  I  promise  to  pay  to  the  order 
of  Morris  Jacobs,  two  thousand  seven  hundred  dollars  with 
interest,  at  the  rate  of  ten  per  cent. ;  value  received." 

**  Aaron  Daniels.'' 
Eiidar$edf    ^  Morris  Jacobs,  J.  Barbarin." 
Paraphed,    «<  JW  variavr,  S3d  April,  1 834." 

"CarUsle  PoUock,  N.  P." 
When  the  note  became  due,  it  was  deposited  in  bank 
for  collection,  and  protested  at  the  instance  of  the  cashier,  as 
holder,  and  sued  on  by  the  plaintiff,  without  any  re-transfer. 
The  mortgage  simply  recites  the  note  sued  on,  by  its  date 
and  amount,  without  any  mention  of  the  interest  stipulated 
on  its  face.  The  defendant  took  an  appeal  from  the  <Hrder  of 
seizure  and  sale. 

jD.  SegherSf  for  the  ajqpellant  and  defendant 

1.  The  plaintiff  sues  on  a  note  of  two  thousand  seven 
hundred  dollars,  which  he  alleges,  necessarily  imports  cofrfenum 
of  judgment  Now  it  appears  from  the  note,  that  it  was 
transferred  by  his  signature  endorsed  thereon;  and  from  the 
instrument  of  protest,  it  appears  that  the  bank  of  Louisicma  is 
the  holder  of  the  note,  and  consequently  the  ouly  party 
entitled  to  sue  on  the  same. 

2.  The  judge  a  quo,  therefore,  erred  in  granting  the  order 
of  seizure  and  sale,  at  the  suit  of  the  plaintiff,  Joseph  Barbarin, 
while  from  his  own  showing,  it  appears  that  he  had  parted 
with  the  note. 

3.  The  order  of  seizure  and  sale  is  granted,  "/or  the  pag^ 
meni  and  saHsf action  of  the  above  sum  of  two  thousand  seven 
hundred  dollars^  together  vnth  the  maximum  of  kgal  tnterest  and 
costs/*  agreeably  to  the  conclusions  of  the  petition.  Now  it  is 
on  the  notarial  act,  not  on  the  note,  that  the  order  of  seizure 
and  sale  can  issue,  fiesides,  even  if  the  note  should  be  con- 
sidered as  sufficient  evidence  of  such  a  stipulation  of  interest. 
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BARBARIW 

vi. 

BAXIVU. 


this  stipulation  caanot  be  extended  beyond  its  own  limita-  EAmM?r  Dm. 
tion:  that  is  to  say,  that  by  the  wcfrding  of  this  contract  or  -Oeceiwfer,  im4. 
promise,  the  time  during  which  the  interest  of  ten  per  cent, 
per  annum  is  to  be  paid,  is  confined  to  the  eighty-five  days 
which  the  note  had  to  run* 

4.  The  judge  a  fuo,  therefore,  erred :  1st  In  granting  the 
order  of  seizure  and  sale  for  the  payment  of  conventional 
interest,  not  secured  by  the  mortgage  recited  in  the  notarial 
acts  on  which  the  said  order  is  founded,  and  not  even  men- 
tioned  in  those  acts ;  and  8d.  In  not  restraining  the  rate  of 
interest  at  ten  per  cent,  per  annum  to  the  space  of  time  during 
which  it  was  promised  to  be  paid. 


Keene^  amtra. 

BuUardf  J.,  delivered  the  opinion  of  the  courts 

The  appellant  assigns  for  errors  apparent  on  the  face  of  the 
record,  Ist.  That  it  appears  by  the  note  itself  that  it  had  been 
transferred  by  the  endorsement  of  the  appellee,  and  that  the 
Bank  of  Louisiana  was  the  holder  at  the  time  of  the  protest ; 
and,  2d.  In  granting  the  order  of  seizure  for  the  payment  of 
conventional  interest,  not  secured  by  the  mortgage  recited  in 
the  notarial  acts  on  yrbich  said  order  is  founded ;  or,  at  all 
events,  in  not  restraining  the  interest  to  the  space  of  time 
during  which  it  was  promised  to  be  paid. 

I.  The  endorsement  is  in  blank,  and  the  original  payee  is 
in  possession  of  the  note.  It  is  true,  the  protest  states,  that 
the  cashier  of  the  Bank  of  Louisiana  was  at  that  time  holder 
for  the  bank.  But  this  court  has  decided,  in  several  cases, 
that  when  the  payee  retuns  possession,  and  the  endorsement 
of  his  own  name  on  the  note  is  in  hlank,  no  proof  of 
re-transfer  is  necessary  to  enable  the  holder  to  recover. 
7  Martin,  JV*.  S.  255.     2  La.  Reports,  193. 

II.  The  note  referred  to  in  the  act  of  mortgage,  and  identi- 
fied with  it  by  the  certificate  of  the  notary,  stipulates  for  an 
interest  at  the  rate  of  ten  per  pent,  per  annum^  and  is  made 
payable  eighty-five  days  after  date.     The  mortgage,  without 

reciting  the  interest,  refers  to  and  secures  the  payment  of  the 

61 


When  the  ori- 
ginal payee  is  in 
poMessioo  of  m 
note  on  whieh 
his  name  is  en- 
dorsed in  blank, 
no  prooi  of  re- 
transfer  is  neces- 
sarj  to  enable 
the  holder  to  re* 
cover. 

A  mortgage 
which,  without 
reciting  the  inte- 
rest, refers  to 
and  secures  the 
payment  of  a 
note,  is  evidence 
of  the  principal 
obligation,  and 
covers  all  the 
stipulated  inte- 
rest therein. 
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EAflTBRir  Dirr.  note,  which  18  evidcDce  of  the  principal  obligatioiu     The 
iDrrem^i  H34.  fQ^rtgage,  therefore,  covers  the  stipulated  int^esL     Bat  it  is 
BinBAni!v     contended,  that  the  interest  is  not  to  run  after  the  matnritj 
iiANiKu.       of  the  note,  and  that  the  judge  erred  in  issuing  the  <Mrder  of 
•tfuuUt^fbrten  ^'^ure  for  interest,  until  final  paymenL    We  think   the 
i>er  etrnt.  i»erMi-  judge  did  not  ofr.    Article  19S1  of  the  Louisiana  Code,  pro- 
vms  mide  pava-  vides,  that  ^Mn  contracts  stipulating  a  conventiooal  interest, 
£%  2{n^d«te:  ^^  ^^  ^^^>  without  any  demand,  from  the  time  stipulated  tx 
MM,   ihBt  the  itg  commencement  until  the  principal  is  paid" 
the  date  of  the      The  appellee  in  his  answer,  prays  for  damages  of  t^Ei  per 
m^t,^  witSmit  <^^"^«  as  for  a  frivolous  appeal.     The  grounds  upon  which  the 
kMnatu'^  ^  appellant  seeks  relief  in  this  court  are,  in  our  opinion,  untena- 
The  Supreme  blc ;  that  wbich  relates  to  the  endorsement  having^  been 
ei«UMi''wUi  re^  adjudicated  upon  by  this  court,  in  several  cases,  and,  as  relates 
foT  IfcS'cS^  ^  interest  until  final  payment,  the  princifde  is  settled  in  the 
ooM  appeia,  even  meet  unequi vocal  manner  by  the  article  of  the  Code  above 
of  defme^ue  referred  to.     But  we  do  not  consider  this  one  of  the  cases 
wheodle phmU  ^^^^^  require  us  to  inflict  a  severe  penalty  on  the  aj^iellant. 

plet  npcm  whieh 

fti^^ft^^      v^Afl^        ifeAfr^k 

he^  aetUed  bj      It  ia,  therefore,  ordered,  adjudged  and  decreed,  that  the 
prrnoos  adjodi.  judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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Bastkrn  Dint. 
December^  18.34- 


PfiTIT  KT  ALS. 

I  PBTIT  ST  ALB.   V9.   DRANK.  SRAari. 

▲rrcAi.  raoM  thb   faeuh  court  for  thb  parish   amd   city   of 

NEW-ORLEANS. 

k 

^  The  service  of  citation  of  appeal,  on  the  attorney  at  law  of  the  appellceis 

when  it  is  admitted  the  latter  are  residents  of  the  parish  where  suit 
i  is  brought,  is  illegal,  and  the  appeal  will  be  dismissed. 

'  This  suit  is  brought  by  the  plain  tiffs  to  recover  the  Finn  of 

^  nine  hundred  and  four  dollars  and  forty  cents,  for  work  and 

'  labor  done,  and  materials  furnishedy  at  the  instance  and 

request  of  the  defendant,  according  to  an  account  annexed. 

The  defendant  avers,  that  he  employed  the  plaintiffs,  wliile 

'  acting  in  his  capacity  of  assistant  quarter-master  and  agent 

'  of  the  United  States  army,  and  with  the  full  knowledge  of  the 

!  plaintiffs  that  he  did  so  act ;   that  the  United  States  alone 

are  liable  for  any  just  amount  which  may  appear  to  be  due. 

^  He  excepts  to  the  plaintiffs'  right  to  sue  him  in  his  individual 

capacity,  and  that  the  action  cannot  be  maintained.      In 

answering  to  the  merits  he  denies  that  the  plaintiffs  done  the 

work,  or  that  it  was  worth  the  price  charged ;  and  sets  up 

payments,  made  in  his  official  capacity,  to  the  persons  who 

done  the  work,  as  offsets  to  the  demand  against  him. 

There  Was  judgment  rendered  in  favor  of  the  plaintiffs,  and 
the  defendant  appealed. 

The  appeal  was  made  returnable  to  the  Supreme  Court,  the 
first  Monday  of  November,  1834.  The  sheriff  returned,  that 
he  had  served  the  petition  and  citation  of  appeal  on  the 
appellees,  by  handing  the  same  to  their  attorney  at  law. 

Benjamin^  for  the  plaintiffs  and  appellees,  took  a  rule  on  the 
appellant,  to  show  cause  why  the  appeal  should  not  be  dis- 
missed, for  illegal  service  of  the  petition  and  citation  of 
appeal. 
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EAflTBBs  Dot.      t.  He  showed  by  hb  affidavit,  that  the  appellees  were 
^^*^^^^^»  <»^  residenta  of  the  parish  where  the  suit  was  institutedy  and 
FRIT  KT  Au.   had  a  known  domicil  therein,  which  he  would  have  pointod 
•lun.       *>ut  to  the  officer,  had  applkatioa  been  made  to  him. 

Loekittt  eontra,  contended,  that  the  plaintiflb^faad  no  known 
|dace  of  residence,  at  which  they  could  be  found,  or  domicil, 
at  which  to  leave  the  citation.  In  such  cases,  and  when  it 
is  not  known  that  they  reside  out  of  the  state,  the  parly  is 
without  a  remedy.  The  law  makes  no  provision  for  it.  The 
party  should,  therefore,  have  the  right  to  make  a  new  service, 
when  the  domicil  or  residence  of  the  appellees  is  found. 

S.  It  is  now  admitted,  in  this  case,  that  the  service  of 
citation  of  appeal  is  not  good.  We  ask  the  court  for  time 
to  make  it  good,  by  a  new  citation  and  service.  When  the 
errors  and  omissions  in  making  service  are  not  the  &ult 
of  the  appellant,  time  will  be  given,  if  applied  for^  before 
or  at  the  time  of  hearing  the  cause.  Code  of  PracHce^  article 
898. 

Bvllardf  /.,  delivered  the  qpinion  of  the  court 

The  appellee  urges  the  dismissal  of  the  appeal,  in  this  case, 
ThcMnriMof  on  the  ground  that  there  has  been  no  due  service  of  citation 
pemi,  OB  the  ^  o(  appeal.  The  service  was  made  on  the  attorney  at  law, 
Sr^  ^  %eesf  Al^^<>usr^  ^^  ^  admitted  that  the  appellees  are  residents  of 
when  It  it  ad-  New-Orleans.  Article  582  of  tbe  Code  of  Practice,  requires 
•R  ratidenu  of  tbc  sheriff  to  scrvo  the  petition  and  citation  on  the  appellee^ 
Slit^ta^^  if  he  reside  within  the  state,  or  his  advocate,  if  he  do  not, 
»^|^«^^  either  personally,  or  by  leaving  them  at  their  place  of  umal 

diniMod.  domicil. 

It  is,  therefore,  ordered,  that  the  appeal  be  dismissed  at 
the  costs  of  the  appellant 


f 

» 

P 

f 
ii 


OP  THE  STATE  OP  LOUISIANA.  485 

January  f  1835. 

lAXK 

MSB  M.   DIMITKY  BT  AU.  .    i«mitbT«t  ^. 

APrCAl^  VROM   THK  COVET  OF  TBI   FIRST    JUDICIAL  D18TE1CT. 

The  seizure  under  writ  ot  Jitri  faciaa^  of  a  schooner  or  other  moveable 
property  of  the  husband,  takes  it  from  his  possession,  so  that  a  subsequent 
judgment'  against  him  by  his  wife,  with  her  legal  mortgage,  cannot 
affect  IL 

Among  the  different  privileges  and  mortgages,  which  may  exist  on  ships 
and  other  vessels,  none  is  given  to  the  wife. 

Ships  and  vessels  are  subject  to  hypothecation,  though  not  like  immoveables 
and  slaves ;  but  only  according  to  the  laws  and  usages  of  commerce. 

The  legal  mortgage  of  the  wife  does  not  attach  to  ships  and  vessels,  as  the 
hypothecation  is  not  effected  according  to  the  laws  and  usages  of 
commerce* 

This  case  grew  out  of  a  conflict  of  claims  between  the 
plainti£^  who  had  seized  two  schooners  under  a  judgment  and 
execution  against  the  defendant  Dlmitry,  and  his  wife,  who 
claims  a  privilege  on  said  vessels. 

The  plaintiff  obtained  judgment  against  Dimitry,  and  in 
virtue  thereof  seized  twoschooners  belonging  to  the  defendant, 
on  the  30th  January,  1834.  The  defendant's  wife  obtained 
judgment  of  separation  of  property,  on  the  17th  February 
following,  for  a  large  amount  of  dotal  and  paraphernal  pro-  i 

perty,  with  legal  mortgage  on  her  husband's  estate.     She 
intervened  in  the  seizure,  and  opposed  it  on  the  ground  that 
she  had  a  higher  privilege  and  mortgage,  and  prayed  that  ^ 
the  property  be  sold  to  satisfy  her  claim. 

The  district  judge  was  of  opinion,  thajt  when  the  wife 
obtains  a  judgment  for  the  restitution  of  her  paraphernal  and 
dotal  property,  her  mortgage  being  a  latent  one,  attaches  to 
all  the  property  of  the  husband;  that  the  schooners, 
though  under  seizure,  were  still  his  property  until  sold,  and 
were  liable  to  her  mortgage.  Judgment  was  rendered  for 
the  intervenor.    The  plaintiQ*  appealed. 
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EMTimv  Drar.      OroUhe,  for  the  plaintiff,  insisted  that,  by  the  seizure,  the 
**^^*  seizing  creditor  obtained  a  privilege  on  the  vessels^  which 


could  not  be  opposed  by  the  claim  of  the  intervenor,  whose 
Tmt  AMM,  judgment  was  rendered  afterwards.     Code  of  Prac  art,  722. 

Coiwm,  for  the  intervenor  and  appellee,  contended  that  the 
wife's  privilege  or  mortgage,  was  of  a  higher  class  thaa  that 
of  the  seizing  creditor,  and  her  mortgage  extended  to  all  the 
husband's  property.     Code  of  PracHcCy  S96. 

Jifartjfi,  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  is  appellant  from  a  judgment,  which  decrees 
to  the  wife  of  the  defendant  (she  being  an  intervening  party), 
the  proceeds  of  two  schooners,  seized  by  the  plaintifi^  under 
an  execution  issued  in  pursuance  of  a  judgment  obtained 
against  said  defendant,  on  the  SOth  January,  1834,  while  the 
judgment  by  which  the  intervening  party  obtained  a  separa- 
tion of  property  and  liquidation  of  her  claim,  was  not  render- 
ed until  the  17th  of  February  following,  and  that  too^  after 
the  seizure  of  the  schooner,  under  his  (the  plaintiff's)  writ  of 
fieri  facias,  which  put  an  end  to  the  defendant's  possession  of 
these  vessela 

The  counsel  for  the  appellant  contends,  that  the  seizure 
under  the  Code  of  Practice,  article  720,  vested  in  the  plaintiff 
a  privilege  on  the  property  seized,  which  entitled  him  to  a 
preference  over  all  other  creditors. 

On  behalf  of  the  intervening  party,  it  is  urged  that  the 
privilege  claimed,  imder  the  article  of  the  Code  of  Practice 
cited,  is  only  a  privilege  over  other  common  creditors,  which 
does  not  stand  in  the  way  of  higher  privileges,  when  asserted 
in  due  time.  We  are  referred  to  the  Code  of  Practice, 
article  396,  where  the  mode  in  which  those  who  have  a  higher 
privilege  than  the  seizing  creditor  may  aeseit  it ;  that  the 
wife  has  a  tacit  mortgage  on  all  her  husband's  property, 
susceptible  of  being  mortgaged,  amongst  which  ships  and 
vessels  are  expressly  classed.    La.  Code^  3S96,  JVb.  4. 
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It  appears  to  us,  that  the  schooners  having  been  levied  EmsBir  Din. 
on,  under  the   writ   of  fieri  faciaa,  were  taken  out  of  the  "faworyi  tsas. 
possession  of  the  defendant;  and  his  wife,  therefore,  could  not         juozs 
acquire  a  privilege  on  them,  by  a  judgment  posterior  to  the  ouutiit  jet  au. 
seizure  of  moveable  property.     La.  Codcy  art.  SI 82.  ii>e  aeizure 

The  Lotdsiana  Code,  article  2304,  et  seq.  recites  the  jien  fadoM  of  a 
different  privileges  which  may  exist  on  ships  and  vessels;  movable* °ot^ 
among  those,  none  is  given  to  the  wife.  pem  of  the  hua- 

Ships  and  vessels  are  indeed  susceptible  of  being  mortga-  from^his  posse*- 
ged,  but  not  like  immoveable  property.  The  mortgage  of  SA^^ntjUd^ 
ships  and  vessels  (or,  to  speak  more  correctly,  in  the  language  ?*!^*^??*^'*?5J 
of  the  Louisiana  Code,  art.  3272),  the  liypothecation  of  ships  her  legal  moru 
and  vessels  does  not  take  place,  like  that  of  immoveable  SS^iJ*""*^ 
property  and  slaves,  but  according  to  the  laws  and  usages  f^t^mli^'^s 
of  commerce.  They  are  not  mentioned  in  that  part  of  the  and  .  mortgages 
Louisiana  Code  which  treats  of  legal  and  judicial  mortgages,  on  ^aS^I  ^d 
and  not  classed  with  immovable  property  and  slaves,  as  being  ^^-^^  gw^  to 
susceptible  of  mortgage.  ^«  ^>fe. 

Prom  this  view  of  the  case,  the  District  Court  erred,  in  seu  ue*mibjeet 
sustaining  the  claim  of  the  intervening  party.  In  our  opinion,  SouSb^oTiii^* 
she  had  no  privilege,  because  the  schooners,  by  the  seizure  jmmoveabiesaDd 
under  the  plaintiff's  execution,  were  taken  out  of  the  posses-  aoeording  to  the 
sion  of  the  husband,  the  wife's  debtor,  before  the  dissolution  ofcommeree!^' 
of  the  marriage  partnership.  She  had  no  mortgage  thereon,  ^^^^f^*^' 
as  the  hypothecation  or  mortgage  on  them  as  ships  and  vessels  doesnotatuehto 
had  not  been  made  or  executed  according  to  the  laws  and  aei^'astbehy^ 
usages  of  commerce.  ^^^ZX 

iog  to  the  laws 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  comaMmST 
judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed ;  and  that  the  claim  of  the  wife  and  intervening 
party  be  dismissed,  with  costs  in  both  courts* 
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MAUDOIM  KT  AU 


UkLCOIM  fe  WOOD  ««.    tOHOQHXR  HBVBIBTTA   KT  ALM. 


ATfEAL  FEOM   THB   OOVftT  OF  THB   rift  ST    JUDICIAL   DI8TSICT. 


The  proTuton  in  the  Loniriaaa  Code,  that  **  ahipe  and  other  Teeeek**  aie 
raeeeptible  of  being  mortgaged,  ie  restricted  to  hypothecations,  niade 
aoeording  to  the  laws  and  usages  of  commerce.  In  whatever  cases  those 
usages  and  laws  would  recognise  the  validity  of  an  hypothecation  of  a 
Teasel,  our  Code  also  recognises  it,  and  in  wme  •Our, 

80  where  a  conTentional  mortgage  on  a  schooner,  execated  by  the  owner, 
in  faTor  of  a  creditor,  to  secure  the  payment  of  a  debt,  and  duly  recorded 
an  the  mortgage  office,  was  sought  to  be  enforced:  HeU,  that  each  a 
mortgage  has  no  elTect;  and  that  ships  are  not  subject  to  the  same 
incumbrances  which  attach  to  immoveables,  as  lands  and  sknres,  situated 
within  the  constant  operation  of  the  laws  of  the  state. 

This  is  an  action  against  the  owner  and  schooner  Henri- 
etta, for  supplies  furnished^  amounting  to  six  hundred  and 
ninety-nine  dollars  and  fifty  cents,  in  which  the  plaintiib 
claim  judgment  with  a  privilege  on  said  vessel,  and  pray 
that  she  may  be  provisionally  seized,  an4  held  subject  to 
their  demand 

Holston  intervened,  and  set  up  a  demand  against  the  said 
schooner  and  her  owner,  for  the  sum  of  five  hundred  and 
forty-two  dollars,  secured  by  a  special  mortgage,  duly 
recorded  in  the  mortgage  oflSce,  and  claims  to  be  paid  in 
preference  of  all  other  creditors.  He  denies  that  the  plaintiflb 
have  any  privilege,  and  that  if  they  ever  had  one,  it  is 
extinguished  by  the  departure  of  the  vessel  since  their  claim 
attached. 

Oedney  also  intervened,  and  claimed  four  hundred  and 
twenty  dollars  and  seventy-seven  cents,  for  work  done  and 
materials  furnished,  as  a  ship  carpenter  on  said  schooner, 
and  claimed  to  be  paid,  as  a  privileged  creditor,  in  preference 
of  all  others. 

Several  sailors  put  in  privileged  claims. 
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The  district  judge  fixed  a  day  to  hear  and  try  the  several  Eabtkbit  Dibt. 
claims  against  the  schooner  and  her  owner,  and  to  class  *^"""*^'  ^^^' 
them  according  to  their  privileges;  and  after  hearing  the  xalcouk  nAh. 
parties  and  examining  their  several  pretensions,  proceeded  g^^^  umimx 
to  give  judgment  in  the  following  manner :    **  MiUer  and  •    "^  *" 
JUvingf  who  are  sailors,  -are  entitled  to  be  paid  their  wages 
for  the  last  voyage,  in  preference'  to  all  other  creditors." 
*^HoUUm  not  having  established  his  claim  to  be  of  that  char- 
acter, for  which  a  mortgage  can  be  giveft  on  a  vessel,  his 
intervention  must  be  dismissed.''      *^The  only  remaining 
claim,  is  that  of  Malcolm  and  Wood,  which  is  privileged 
against  the  owner,  in  its  full  extent.     As  to  the  claim  of 
Oednej/y  the  privilege  is  extinguished,  the  vessel  having 
made  several  voyages  since  the  debt  accrued." 

Holaton  and  Gedney  applied  for  a  new  trial,  which  was 
overruled.     HobUm,  the  mortgage  creditor,  appealed. 

CarteTy  for  the  plaintiffs,  made  the  following  points : 

1.  The  provisions  of  the  La.  Code,  which  admit  that 
ships  and  other  vessels  may  be  mortgaged,'  when  interpreted 
in  connexion  with  the  articles  of  the  Civil  Code  and  the 
maritime  law,  show  that  the  mortgage  must  have  grown 
out  of  the  necessities  of  the  trade  of  those  vessels,  or  created 
for  their  advantage.  La.  Code^  art.  3256,  JV*o.  4.  Cml 
Codey  art.  88,  p.  458. 

2.  The  provisions  of  both  codes,  when  all  taken  together, 
show  conclusively,  that  ships  and  all  trading  vessels,  can 
only  be  mortgaged  or  hypothecated  according  to  and  are 
governed  by  the  principles  of  the  maritime  law.  La.  Codcy 
art.  S272,  3256.  Jfo.  4.     ChU  Codty  art.  38,  p.  458. 

3.  If  there  be  a  doubt  as  to  the  law,  or  if  the  articles  of  the 
codes  are  not  positive,  and  establish  the  construction  for  which 
we  contend,  the  interpretation  given  by  the  District  Court 
should  at  any  rate  prevail,  and  that  vessels  or  ships  ought 
not  in  any  case  be  susceptible  of  mortgage,  unless  for  the  use 
and  to  relieve  the  necessities  of  the  vessel. 

4.  The  account  of  the  plaintiffs,  is  for  supplies  in  money 

and  articles  furnished  the  vessel,  which  give  a  privilege  on 

62 


490  CASES  IN  THE  SUPBEME  COURT 

EiiTimv  Dm.  her  of  the  highest  rank.     The  baie  mortgage  etadm  of 

January,  1S33.  Holstoiiy  the  appellant,  cannot  in  any  respect  be  admitted 

xAtcoLv  iTAL.  IH  competitiou  with  our  claim. 

■CH.  ■nnirrTA  ^'  V®^^*^  are  subject  to  peculiar  privileges  known  to  all 
CT  Au.  the  world ;  but  where  an  individual  takes  a  mere  roortgage 
for  a  sum  lent,  or  to  secure  a  debt  due  by  the  owner,  it 
cannot  affect  the  vessel,  and  the  lender  or  creditor  nrasl 
abide  the  consequences,  which  the  codes  and  the  maritime 
law  inflict  in  such  cases. 

RostUuif  for  the  appellant. 

1.  Ships  and  other  vessels,  are  made  susceptible  of 
conventional  mortgage,  by  the  positive  enactments  ci  oar 
code.     La.  Code,  S256,  Jfo.  4. 

2.  The  plaintifis  have  no  privilege  on  the  vessel.  If  they 
ever  had  any,  it  has  been  lost  by  permitting  the  vessel  to 
make  a  voyage.  The  privilege  only  attaches  for  sup^ties 
furnished,  previous  to  the  departure  of  the  vessel. 

Buttardy  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  court  is  called  on,  for  the  first  time,  to 
consider  and  give  an  interpretation  to  those  articles  of  the 
Louisiana  Code,  which  relate  to  the  mortgage  of  ships  or 
other  vessels.  The  question  arises  in  the  distribution  of  the 
proceeds  of  a  schooner,  sold  in  pursuance  of  a  provisional 
seizure,  sued  out  by  Malcolm  &  Wood,  to  reimburse  them- 
selves certain  supplies  furnished  by  them,  and  for  which 
they  claim  a  privilege.  Several  persons  intervened,  and 
among  others  L.  Holston,  who  exhibits  a  special  conven- 
tional mortgage  on  the  schooner,  executed  by  the  owner 
before  a  notary,  and  recorded  in  the  office  of  the  recorder  of 
mortgages,  in  this  city. 

Article  3256  of  the  code,  enumerates  among  the  objects 
susceptible  of  mortgage,  ^*  ships  and  other  vessels.''  When 
treating  afterwards  of  conventional  mortgages,  it  declares 
(article  3272)  that  *^  hypothecations  of  ships  and  other 
vessels,  are  made  according  to  the  laws  and'  usages  of 
commerce."    The  opinion  that  the  legislature  intended  to 
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restrict  the  mortgage  of  ships,  to  the  cases  in  which  such  Eavrbv  Dm. 
hypothecation  would  be  considered  as  valid,  by  the  usages  of  """^^* 
commerce  or  the  commercial  law,  is  much  strengthened  by  malcolm  bt  au 
the  fact,  that  by  the  same  code,  neither  a  judicial  nor  a  bch.  hekustta 
legal  mortgage  attaches  to  that  species  of  property.  The  xhJmwision 
hypothecary  creditor  can  only  exercise  his  right  on  immove-  in  the  Louisiana 

^1  J     1  T«r     i_  .1      i_    J  •         *  Code,that  "ships 

ables  and  slaves.  We  have  recently  had  occasion  to.  exa-  g^d  other  ye»- 
mine  the  subject,  in  relation  to  the  legal  mortgage  of  the  ^we  "S'ISSr 
wife,  to  secure  the  restitution  of  her  dower,  and  came  to  that  mort^ged,  is 
conclusion.     See  the  case  of  Loze  vs.  DitnUry  et  oZ.,  atUey  485.  pothecadons 

The  declaration  that  ships  are  susceptible  of  mortgage,  is  JJ*^^  h!^in5 
among  the  amendments  of  the  old  code,  which  contained  no  «»8«»  ©^  «?™^ 

,  .     .         .      ,  ,-,,  1  /.  mcree.    Inwhat- 

such  enunciation  m  distinct  terms.     That  code,  after  enu-  ever  cases  those 
merating  the  objects  susceptible  of  mortgage,  and  declaring  ^^^  i^ognise 
that  moveables  shall  no  longer  be  subject  to  be  mortgaged,  *«  TJ^JJSm^ 
either  generally  or  specially,  declares  that  ^^  the  present  dis-  a   vessel,    our 
position,  in  no  way  alters  or  effects  the  dispositions  of  the  o\^  i^mdln 
maritime  or  trade  laws,  respecting  ships  and  sea  vessels."  't^^^'A^- 
Although  there  is  a  diflference  in  the  phraseology  of  the  old 
and  new  codes^  there  is  in  our  opinion  no  difference  substan- 
tially, in  their  provisions  on  this  subject.     They  both  recog- 
nise, as  a  general  principle  of  our  municipal  law,  that 
moveables  are  not  susceptible  of  mortgage,  but  at  the  same 
time,  admit  an  exception  as  to  ships  and  vessels,  under  |he 
maritime  law,  which  as  the  compliment  of  the  law  of  nations, 
founded  on  the  general  acquiescence  of  coimnercial  states, 
regulates  and  controls  the  great  interests  of  navigation  and 
commerce,  except  so  far  as  it  is  repugnant  to  a  positive  law 
of  the  state.     The  old  code  contains  only  a  reference  to 
the  usages  of  trade,  in  relation  to  the  hypothecation  of 
vessels;  the  amendment  simply  declares,  that  ships  and 
other  vessels  are  susceptible  of  mortgage,  and  then  qualifies 
the  principle  by  declaring,  that  such  hypothecations  are  made 
according  to  the  laws  and  usages  of  commerce;  the  one 
leaves  the  principle,  that  ships  are  in  some  cases  susceptible 
of  mortgage,  to  be  deduced  as  an  inference  from  its  general 
provisions  on  that  subject  matter ;  the  other  announces  that 
susceptibility  in  positive  terms,  according  to  the  forms,  and  in 
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EASTsmir  Dist.  the  cases  established  by  the  commercial  law.  We  consider 
January^  1835.  |^i|^  j^g  declaratory  laws,  recognising  the  existence  of  the 
MALCOLM  rr  AL  commercial  law,  as  a  system  distinct  from,  and  co-existing 

TJt. 

■CH.  BBirBirrTA 


'^'  with  the  municipal  code,  and  giving  effect  to  hypothecations 


«T  AL8.  Qf  ships,  made  according  to  such  usages,  notwithstanding  the 
general  maxim,  that  moveables  are  not  susceptible  of 
mortgage. 

Although  it  is  generally  unsafe  to  rely  on  arguments  a6 
m  coneenieniij  in  the  interpretation  of  laws,  yet  the  view  we 
have  taken  of  this  part  of  the  code,  is  confirmed  by  a  consid- 
eration of  the  consequences,  which  might  result  from  a  differ- 
ent conclusion.     If  it  were  settled  as  a  principle,  that  a 
mortgage  in  the  ordinary  form,  and  to  secure  the  payment  of 
a  debt,  no  matter  what  might  be  its  origin  or  consideration, 
would  follow  the  ship  into  whose  ever  hands  it  might  come, 
and  adhere  to  it  amidst  all  the  changes  and  hazards  incident 
to  navigation,  how  could  the  master  of  a  vessel,  belonging  to 
the  port  of  New-Orleans,  procure  funds  in  a  foreign  port,  on 
the  credit  of  her  bottom ;  funds,  perhaps  absolutely  necessary 
for  repairs  or  other  exigencies  of  the  vessel  1    Such  a  system 
would  not  only  be  productive  of  injurious  impediments  to 
So     vhere  commerce,  but  might  lead  to  enormous  frauds.  The  purchaser 
mortg^e  on  a  of  a  vessel  in  any  foreign  port  or  at  sea,  looks  only  to  the 
SJlted^bV  *ti^  register  or  other  ship-papers,  to  ascertain  the  title  and  the 
owDer,  in  Ckror  incumbrances.      The  principle  now  contended  for,  by  the 
•eeuK  the  pay-  appellant,  would  Compel  him  to  resort  to  the  office  of  the 
S!d  diSr  reJ^.'  register  of  mortgages ;  and  where  is  such  a  mortgage  to  be 
ed  in  the  roort-  registered  t    We  cannot  suppose,  that  the  legislature  intend- 
Bou^t  to  be  en-  ed  to  subjcct  those  great  instruments  of  commerce,  *'  which 
tSrwchamoii&  ^^^  huilt  to  plough  the  seas,  and  not  to  rot  by  the  walls,"  to 
EST-  '"^nd^'tKai  ^^®  same   incumbrances  which  attach  .to  lands,   situated 
•hi^a  are    not  within  the  constant  operation  of  its  laws,  or  to  slaves,  who, 
Jliir*   ^cum-  although  capable  of  being  removed,  are  generally  destined  to 
•ttoBr*  to'^'im^  ^^®  cultivation.     The  emperor  Antoninus,  when  interrogated 
moreabiea,     at  concerning  a  question  of  navigation,  repeated  the  declaration 
aiuiated   withi^  of  Augustus,  "  I  am  the  master  of  the  earth,  but  the  Rhodian 
nSSn"^  *tiw  ^^  *^  mistress  of  the  sea.*'    He  recognised,  as  our  legislature 
laws  of  the  luu.  has,  the  existence  of  a  commercial  code,  upheld  by  general 
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consent,  growing  out  of  the  mutual  wants  of  nations,  and  Euvterr  Dirr. 
founded  on  principles  of  natural  equity,  which  are  of  univer-  >faw«gry,  ims. 
sal  obligation.     In  whatever  coses  those  usages  and  laws         tobt 
would  recognise  the  validity  of  an  hypothecation  of  a  vessel, 
our  code  also  recognises  it,  and  in  our  opinion  in  none  other. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


TOBT  VS.   MAURIAir. 

ArpsAL  rmoM  the  coukt  of  thk  first  judicial  district. 

No  recovery  can  be  had  of  the  endorser,  nntil  demand  of  payment  has  been 
made  on  the  drawer  or  maker,  or  on  his  heirs  or  legal  represontatiTes  if 
he  be  dead,  unless  the  impossibility  of  making  such  a  demand  is  shown, 

So  where  the  maker  of  a  note  died  on  the  last  day  of  grace,  the  notary,  on 
calling  at  his  domicil  being  informed  of  his  death,  protested  the  note  for 
non-payment,  and  notified  the  endorser  thereof:  Heldt  ^&t  there  was  no 
demand  of  payment  sufficient  to  bind  the  endoiser. 

This  is  an  action  against  the  endorser  of  a  promissory  note, 
signed  by  A.  Peychaud,  for  one  thousand  dollars,  payable  to 
the  order  of  the  defendant,  and  by  him  endorsed  to  the  plain- 
tiff. The  latter  alleges,  that  payment  was  duly  demanded 
of-  the  drawer,  and  the  note  protested  for  non-payment,  of 
which  the  defendant  as  endorser  had  due  notice.  He  prays 
judgment  against  said  defendant  for  the  amount  of  the  note, 
interest  and  costs. 

The  defendant  pleaded  the  general  issue ;  admitted  his 
signature,  and  averred  that  he  was  not  liable  as  endorser, 
because  the  note  had  not  been  legally  protested,  nor  had  he 
been  legally  notified  of  its  dishonor. 


JCAURXAir. 
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EA«m  ihn.      iph^  prof  est  Btateo,  « that  the  notary  went  to  the  house 
*  formerly  occupied  by  the  drawer  in  order  to  demand  payment, 
"^^         and  was  informed  by  a  servant  whom  he  found  there,  (no 
AVKLAM.      other  person  being  about  the  premises)  that  Peychaud,  the 
maker  of  the  note,  was  dead.^ 

Vmotj  the  notary's  clerk,  states  the  note  was  protested  on 
the  last  day  of  grace,  being  the  S7th  February,  1834.  That 
on  the  day  of  the  protest,  he  made  demand  of  payment  of 
the  note,  at  the  domicil  of  Mr.  Peychaud,  who  was  then  a 
corpse  in  the  house,  and  was  told  by  a  mulatto  woman,  the 
only  person  present,  that  it  was  the  day  of  the  funeral. 

It  was  proved  the  defendant  bad  notice  of  this  protest. 
The  evidence  also  showed,  that  the  maker  of  the  note  left  a 
widow  and  two  brothers. 

The  district  judge  was  of  opinion  no  other  demand  was 
necessary,  than  simply  to  protest  the  note  for  non-payment, 
and  notify  the  endorser  thereof,  and  that  he  would  be  held 
liable.  The  court  relied  on  the  case  of  Hale  vs.  jBiirr,  IS 
JHous.  Reports^  86,  in  support  of  its  opinion.  Judgment  was 
given  for  the  plaintiff,  and  the  defendant  appealed. 

Locketty  for  the  plaintifl^  insisted  that  this  case  did  not 
come  within  any  of  the  rules  or  principles  established  in 
former  cases.  That  no  demand  was  necessary  in  this  case,  but 
that  the  endorser  was  simply  to  be  notified  of  the  non-payment 
of  the  note,  and  that  he  would  be  looked  to  for  payment. 

2.  He  relies  on  the  reasons  and  authorities  referred  to  in 
the  opinion  of  the  district  judge,  as  being  correct,  and  which 
should  prevail  in  this  case. 

Roselius  and  Mazurea%  for  the  defendant,  argued  from  the 
following  points  and  authorities. 

1.  The  defendant  is  not  liable  as  endorser,  because  no 
demand  of  payment  was  made  on  the  widow  or  heirs  of  the 
deceased,  even  at  the  domicil  of  the  maker  of  the  note ;  nor 
is  there  any  thing  equivalent  to  a  demand  of  payment  in  this 
case. 
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S.  A  demand  is  absolutely  necessary  to  be  made  on  the  EAmmv  Dm. 
maker  of  a  note  or  bill,  or  of  his  heirs,  or  on  his  legal  repre-  -^"""yy*  >*^- 
sentative,  if  he  be  dead.     Due  diligence  must  be  used  to        ^" 
discover  their  residence ;  and  none  of   these  pre-requisites      xAvuur. 
having  been  complied  with  in  this  case,  the  endorser  is  thereby 
discharged.    ChUty  on  BOU,  268,  ^m.  ed.  1817.   Ed.  of  1828, 
p.  317.  BayUy  do.  128.  2  Practical  Mr.  of  Com.  Law  Casesy 
288,  292.     8  Petersy  89.     7   lb.  364.      1  PardessuSy  392. 
Pothier  Con^at  de  Change^  JV*o.  146. 

Martin  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  sued  as  endorser  of  a  promissory  note, 
for  one  thousand  dollars,  executed  by  Peychaud.  Judgment 
was  rendered  against  him  for  the  amount  claimed.  He  now 
claims  a  reversal  of  the  judgment,  on  the  ground  that  he 
was  condemned  as  endorser  to  pay  the  sum  demanded,  when 
payment  was  never  demanded  from  the  maker,  nor  from  any 
person  representing  him,  or  succeeding  to  his-^dghts  and 
obligations.  jj^  ^^ 

The  record  shows  that  the  maker  of  the  note,  died  on  the  <««>  be  had  of  the 
last  day  of  grace,  or  during  the  night  preceding  it.  That  demand  of  pay- 
when  the  notary's  clerk  called  at  the  house  and  late  domicil  JJ2ie  ^  ^*S 
of  the  drawer  of  the  note  sued  on,  to  demand  payment,  he  <fraweporn»ker, 

^         _  _  *^   "^  ^  or  on  hi8  heirs 

found  no  person  present,  except  a  mulatto  woman,  who  or  le^  ^p^- 
informed  him  of  the  death  of  Peychaud,  and  pointed  him  to  jrd!ll'd,*'unieM 
the  corpse  in  the  coffin.     The  note  was  then  protested  without  *^®  impowibiiiiY 

'  '01  making  such 

any  inquiry  or  demand  being  made,  of  any  heir  or  representa-  a  demand  ia 
tive  of  the  deceased.  sTwhere  the 

It  is  clear  that  no  recourse  can  be  had  against  the  endorser  Sai^^thc'iaS 
of  a  note,  until  a  demand  has  been  made  on  the  mak^,  if  dayofgnwe^the 
living,  or  on  his  heir  or  legal  representative  after  his  death,  a?  his^domicS 
unless  the  impossibility  of  making  such  a  demand  is  made  ^jHf  di^^™,^ 
apparent  This  has  not  been  shown  in  th&  present  case.  ^««<^  <^  note 
The  authorities  on  this  point,  and  which  support  the  position  ment  and  ^t^I 
here  laid  down,  are  numerous ;  of  the  highest  characler  and  ^^p^f f"^53J 
authority,  and  conclusive  on  this  subject.  Chittj/ ou  BUb,  that  there  vat  no 
317,  ed.  1828.  Bayley  do.  128.  2  Practical  Jlbr.  of  J3lm.  m^^^^i^to 
Casesy  288,  292.  3  Peters^  89.  7  lb.  287.  7  JUartin,  364.  ^SL.^  ^ 
1  Parde99U8y  392.     Pothier  Contrat  de  Change,  Jfo.  146. 
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ifitfiwur  Dm.      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
'^^-  judgment  of  the  District  Court  be  annulled,  avoided  and 
ouTiim       reversed ;  and  that  judgment  be  entered  for  the  defendant, 
with  costs  in  both  courts. 


Tmi  OUVIXB  Vf.  AKDBT. 

44  m 

ArPBAl.   VmOM  TKS  OOUftT   OF  TBB  VIBST  JUDICIAL  DItTBlCT. 

The  •ndoner  of  a  note  ie  not  entitled  to  relief^  on  the  ground  of  error  or 
fraud,  hecauee  the  prerioua  endonement  ia  a  forgery  committed  by  the 
drawer,  nnleai  he  ihowt  that  euch  error  wae  caueed  bj  the  plaintiff^  or 
that  he  participated  in  the  fraud. 

Whether  the  endoreement  of  a  note  wu  made  for  the  accommodation  of  the 
drawer,  or  taken  in  the  regular  coune  of  bunnees,  the  bolder  can  look  to 
his  immediate  endoreer,  eren  if  the  endoreement  preceding  it  ii  a  forgery. 

Every  endonement  ie  eeMntially  an  original  contract,  eqniyalent  to  drawing 
a  bill  in  favor  of  the  holder,  on  the  acceptor  or  obligor. 

.This  is  an  action  on  a  promissory  note,  protested,  for  four 
thousand  dollars,  against  the  second  and  last  endcH'ser,  drawn 
by  A.  Foucher,  jr.  to  the  order  of  F.  Saulet,  on  which  his 
name  was  endorsed,  and  which  was  subsequently  endorsed  by 
the  defendant 

The  defendant  admitted  his  signature  and  endorsement ; 
but  averred  that  the  endorsement  of  Saulet  was  a  forgery, 
known  to  the  drawer  thereof,  for  whose  use  and  accommoda- 
tion he  endoi'sed  the  note ;  and  that  his  endorsement  was 
fraudulently  obtained  by  the  drawer's  counterfeiting  Saulet's 
endorsement,  and  without  consideration. 

The  evidence  showed  that  the  plaintiff  refused  to  take  the 
note  sued  on,  until  the  defendant  assured  him  his  endorsement 
was  genuine.    He  then  took  it  in  renewal  of  another  note  of 
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the  same  drawer.     It  was  also  shown  the  note  was  duly  Eimiur  Dist. 
protested  for  non-payment,  and  notice  thereof  given  to  the  "fawgry*  '^^- 
defendant     The  defendant  proved  the  endorsement  6f  Saulet       outixa 
to  be  a  forgery,  committed  by  the  drawer  of  the  note.  akdet. 

On  these  pleadings  and  evidence,  the  cause  was  submitted 
to  a  jury. 

The  district  judge  refused  to  charge  the  jury,  **  that  the 
endorser  on  a  note,  by  the  mere  fact  of  endorsement,  guaran- 
tied the  genuineness  of  the  signatures  of  the  preceding 
parties  thereto,  to  the  subsequent  endorsees  and  holders/' 
But  the  judge  charged  in  substance,  that  if  the  jury  believed 
the  plaintiff,  who  is  the  holder,  was  a  party  to  the  contract, 
by  which  the  note  in  question  was  drawn  and  endorsed  by  all 
the  parties  to  it,  the  name  of  Saulet  being  forged,  is  a  fraud, 
which  entered  into  the  original  contract,  against  which  Andry 
the  last  endorser  may  avail  himself;  but  if  the  holder  was  no 
party  to  the  original  contract,  but  took  the  note  in  the  course  , 

of  business,  or  discounted  it  after  it  was  made,  without  any 
previous  agreement  with  the  parties  to  it,  the  forgery  of 
Saulet's  name  as  the  first  endorser,  is  no  defence  to  the 
defendant,  who  is  the  second  and  last  endorser. 

The  jury  returned  a  verdict  for  the  plaintiff  The  defend- 
ant moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence,  which  being  overruled  and 
judgment  rendered  confirming  the  verdict,  the  defendant 
appealed. 

Benjamkif  for  the-plaintifi*. 

1.  The  only  question  which  this  cause  presents  is,  whether 
in  an  action  against  an  endorser  on  a  negotiable  note,  the 
fact  that  a  prior  endorsement  is  forged,  forms  a  le^al  defence 
against  a  bon&  fide  holder. 

2.  The  plaintiflf  contends  that  the  defendant,  by  endorsing 
the  note  sued  on,  guarantied  and  admitted  the  signature  of 
every  antecedent  party,  and  is  liable  even  though  such  signa- 
tures were  forged.     This  principle  is  fully  established  by  the 

63 
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EAflnmH  DiiT.  following  aulborities.  Bayky  on  BUbi  S12-1S.  ChiUy  ^n 
'*'*'^*  '"^'  BUb,  S97.     1  Lord  Rm/mond,  44S.     8  CampbeU,  JV.  P.  C. 

ouTin       182.     10  Wkeaton,  353. 

AK?iT.  3.  But  it  was  argued  for  the  defendant  in  the  court  below^ 

that  this  was  an  accommodation  endorsement  This  court 
has  frequently  decided  that,  in  relation  to  third  persons  and 
bon&fide  holders,  the  obligations  of  accommodation  endorsers 
were  co-extensive  with  those  of  endorsers  of  business  paper. 
See  the  cases  of  Mite  vs.  Thtbr  credttor«»  7  JUarttn,  JV.  S- 
12.  Weir  vs.  Cox,  7  Martm,  JV.  S.  369.  Dorsey  vs.  Their 
eredUony  7  Martin,  Jf.  S.  499. 

De  Armasy  for  the  defendant  and  appellant,  insisted  that 
the  name  of  the  first  endorser  being  proved  to  be  forged  on 
the  note,  was  sufficient  cause  to  exonerate  and  discharge  the 
defendant  from  his  endorsement. 

2.  That  the  defendant  endorsed  the  note  in  error,  supposing 
the  preceding  endorsement  to  be  genuine,  which  alone  is  suffi- 
cient to  annul  the  engagement  he  thereby  contracted.    Iml 

Code,  1875, 1876. 

3.  The  engagement  or  conti-act  of  endorsement  is  void, 
by  the  nullity  resulting  from  the  fraud  committed  by  one  of 
the  parties,  to  wit :  the  drawer  of  the  note.  La.  Code,  1841-S. 

BvUardy  J.,  delivered  the  opinion  of  the  court. 
This  suit  is  brought  by  the  holder  against  the  endorsers  of 
a  promissory  note,  and  the  record  furnishes  evidence  of  the 
The  endorser  endorsement,  of  a  demand  and  protest,  with  due  notice  of 

iatlSVkZ  non-payment.  . 

on  the  ground  of  The  defence  relied  on  is,  that  a  previous  endorsement  on  the 
SSu^Ae^lJi  note  was  not  genuine  but  a  forgery  committed  by  the  drawer 
viotti    endorse-  bimself,  and  that  the  note  was  endorsed  by  the  defendant 

ment  issiorg^ry  '  i  •  i 

eommittedbythe  ihrough  error,  he  believing  the  previous  endorsement  to  be 
he  ahows  that  genuine.  The  counsel  for  the  appellant,  in  support  of  this 
^^ed^  uIS  ground,  refers  us  to  articles,  1875 and  1876  of  the  Louisiana 
piaiotiif,  or  that  Code.  We  are  of  opinion, .  that  he  is  not  entitled  to  be 
in  thnS^^    relieved  on  the  ground  of  error  or  fraud,  without  showing 


« 
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that  such  error  was  caused  by  tlie  plaintiff,  or  that  he  partici-  EAarBRar  Dm. 
pated  in  the  fraud.     Such  in  substance  was  the  charge  of  the  -^^muary,  ims. 
judge,  on  the  trial  in  the  first  instance,  and  we  think  it       outibk 
correct.     The  plaintiff  took  the  note  in  renewal  of  another       aitdikt. 
by  the  same  drawer,  after  making  inquiry  of  the  defendant.     Whether  the 

I....  «  1  11*1         eticlonement  ot  & 

whether  his  endorsement  was  genuine,  who  assured  nim  that  note  was  made 
it  was.  Nothing  was  said  about  the  previous  endorsement  of  modation*orthc 
Saulet.  The  plaintiff,  therefore,  took  the  note  on  the  credit  d«wer,  or  taken 
of  the  defendant's  endorsement,  and  no  privity  is  shown  course  of  bosi- 
between  the  plaintiff  and  the  drawer,  in  relation  to  the  ^n\^  to^hU 
forgery.     Whether  the  endorsement  was  for  the  accoinmoda-  "mroediate    en- 

,  dorser,   even  if 

tion  of  the  maker,  or  in  the  regular  course  of  business,  is,  in  ti^c  endorsement 
our  opinion,  immaterial.    Every  endorsement  is  essentially  an  Foi^wyr^  * 
original  contract,  equivalent  to  the  drawing  of  a  new  bill  in  J^^J^i^^^^^^ 
favor  of  the  holder,  on  the  acceptor  or  obligor.     The  obliga-  tiuiiy  an  origi- 
tion  of  the  endorser  is,  that  if  the  obligor  or  acceptor  does  not  «uiva1rat       to 
pay  at  maturity,  he  will  pay,  on  due  notice  of  the  dishonor  of  fiJJ^*'**of''**the 
the  bill.     The  forgery  of  a  previous  endorsement,  does  not  holder   on  the 
release  him  from  that  obligation  towards  a  bond  fide  holder,  obU^rT 
who  took  the  note  on  the  credit  of  his  endorsement.     The 
doctrine  on  the  subject  appears  well  settled,  and  in  our 
opinion  the  verdict  of  the  jury  was  legal  and  correct.     CItUty 
an  BiOsy  484. 

It  has  been  ruled  in  England,  that  the  holder  may  declare 
against  his  immediate  endorser,  as  on  a  bill  of  exchange, 
directed  to  the  acceptor  and  payable  to  the  plaintiff.     /6.,  46 1 . 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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EAmav  DnrK. 

Jnmarff^  IMS. 


BOBBB,   f.  m.  C.  Vf.   KBIXAB. 

APPBAL   mOM  THI  PAEUH  COURT   FOB  THB   PABUB  ABO   CITT  OV 

RBW-OBLBAHS. 

WlMre  B  Jodgment  wbs  randflred  by  dafkiilt  and  ngnad  Booorduf  to  law* 
aAcr  the  cause  was  aet  down  for  trial  and  the  defendant  notified  thereof 
he  cannot  afterwards  obtain  relief,  bj  having  the  jndfmont  aet  ande,  and 
the  cause  tried  4e  noee. 

This  is  an  action  to  recover  from  the  defendant  a  shtve, 
alleged  to  be  worth  eight  hundred  dollars,  and  his  hire 
amounting  to  one  hundred  and  fifty  dollars  in  addition ;  which 
slave  the  plaintiff  alleges,  is  in  the  possession  of  said  defend- 
ant, who  refuses  to  deliver  him  or  to  pay  the  amount  of  his 
hire. 

The  defendant  pleaded  a  general  denial.  The  counsel 
who  put  in  the  answer  of  the  defendant,  afterwards  erased 
his  name  from  the  case,  which  was  set  for  trial  on  a  partieu* 
lar  day,  and  the  defendant  notified  in  person  to  attend. 

The  plaintiff  went  on  and  took  judgment  by  default,  and 
which  after  the  lapse  of  three  judiciid  days,  was  signed  by 
the  judge. 

The  defendant  filed  his  affidavit  with  that  of  his  counsel 
setting  forth  a  variety  of  circumstances,  which  caused  a  mis- 
apprehension in  relation  to  the  attorney  who  was  to  defend 
him,  and  in  consequence  of  which,  no  defence  was  made,  and 
averring  he  has  a  good  defence  to  the  plaintiff's  action,  which 
he  has  ever  been  ready  to  make.  He  prays  that  the  judg- 
ment be  opened  and  the  cause  tried  dt  novo. 

The  parish  judge  overruled  the  application  and  the 
defendant  appealed. 

8(nM^  for  the  plaintiff  and  appellee. 

L.  C.  Dumcastit  for  the  appellant. 
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JUaUiewSf  /.,  delivered  the  opinion  of  the  court.  Bumoor  0m. 

Jtanwry^  1835. 

In  this  case  it  appears  by  the  record,  that  an  answer  had  e=88=»a 
been  filed  on  the  part  of  the  defendant,  the  cause  at  issue  and  *""^^"  "**  ** 
regularly  set  down  for  trial.     At  the  trial  no  person  appeared       "mab. 
to  sustain  the  defence,  nor  did  the  defendant  appear  himself, 
although  summoned. 

The  case  was  consequently  tried  ex  jpar(e,  and  judgment 
rendered  in  favor  of  the  plaintiff,  and  signed  by  the  judge  ^^^re  a  judr- 
three  days  after  its  rendition.  In  this  state  of  things  a  motion  J^^  k  *  diJ^T 
was  made  in  behalf  of  the  defendant,  to  set  aside  the  judg-  and  ngned  ae- 
ment  thus  pronounced  and  to  have  the  case  tried  de  novOy  ^er  Sie^oauae 
which  being  overruled  by  the  court,  the  defendant  appealed.  J!J*i"^^^d|^ 

The  interests  of  the  appellant  seem  to  have  been  neglected  fendanc  notiBed 
in  the  court  below,  if  he  really  has  a  good  defence.  But  noT^ahenrwda 
who  is  to  blame  for  this  negligence  does  not  appear.  In  all  h^Jf^^'^d^ 
events  he  cannot  be  relieved  without  a  palpable  violation  of  ment  let  a«fte 
the  rules  of  practice,  on  the  subject  of  trial  and  judgment,  tried  de  novo. 
See  the  case  of  Small  vs.  Flint  and  Thomasy  anUy  S52. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 
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Eiavsur  Onv. 

kmuiuf,  lUS. 

■^-^^—     ■■  — — ' 

WULXAnrSTAL. 


IVtUmAVCK  CO. 


HKEMANN   k   SOIT  9«.   l^OUISIANA   STiiTB   IKSUILLKCE    CO. 

APrSAL   WtLOM  TNB  COURT  OF  TBI     FIMST  JVOICIAL  DISTftlCT. 

Where  A  takes  oat  a  policy  of  intoruioe  on  r  yowcI,  for  whmn  ii  mughi 
cmteem^  takes  in  a  partner  in  the  ownership  of  the  Tessel  insarcd,  end 
afterwards  transfers  the  policy  by  special  endorsement  in  his  indiTidaal 
capacity  to  the  plaintiflb,  who  show  a  total  loss,  payment  of  the  loes  to 
them,  will  liberate  the  underwriters.  They  contracted  with  A,  and 
whether  as  principal  or  agent  is  immaterial. 

Where  the  plaintifis  and  intenrening  parties  unite  in  a  prayer,  that  the 
defendant  be  condemned  to  pay  the  sum  demanded,  and  his  liability  is 
established,  he  will  be  required  to  deposit  the  money  in  court,  to  abide 
the  final  decision  between  the  claimants. 

This  18  an  action  to  recover  of  the  Louisiana  State  Insurance 
Company,  the  sum  of  four  thousand  doUarBy  on  a  policy  of 
insurance  taken  out  by  Alexander  Baron,  on  the  schooner 
Eliza  Thomas,  **  for  whom  it  might  concern." 

The  plaintiffs  allege  they  are  the  transferees  of  said  policy, 
and  entitled  to  recover  its  amount.  That  the  interest  and 
ownership  of  said  vessel  was  in  Baron  and  Dufart,  which  has 
been  lost  by  the  perils  insured  against,  and  abandoned  to  the 
underwriters,  of  which  they  have  had  due  notice. 

The  insurance  company  pleaded  a  general  denial ;  admit- 
ted the  execution  of  the  policy,  but  specially  denied  that 
Baron  and  Dufart  had  any  interest  in  the  vessel  as  alleged,  or 
that  any  proof  was  ever  made  thereof.  They  aver  that  any 
amount  which  may  be  due  on  said  policy,  has  been  seized 
under  writs  of  fieri  facUUy  one  in  the  case  of  Kohn  & 
BiMrdier  v$.  A.  Baron,  and  the  other  in  the  case  of  Delpeuch 
vi.  Dufart,  of  which  matters  they  pray  judgment  and  for 
general  relief. 

The  evidence  of  the  case  shows,  that  on  the  10th  July, 
18S3,  A.  Baron  caused  insurance  for  four  thousand  dollars,  for 
account  of  whom  U  nUght  concern^  to  be  made  on  the  schooner 
Eliza  Thomas,  and  on  the  7th  March,  1834,  transferred  the 


1AV.   rrATs 
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policy  by  special  endorsement,  in  his  individual  capacity  to  Ejlstxbk  ihn. 
the  plaintiffs.  ,  Jtmumy,  inss. 

A  loss  within  the  policy  has  been  admitted  and  adjusted,  uBXAirir 
at  three  thousand  nine  hundred  and  twenty  dollars.     No 
proof  of  interest  was  made  until  the  present  time.  txujjmaxqm  co. 

The  creditors  of  Baron  and  those  of  Dufart  have  interven- 
ed, but  the  case  was  tried  as  between  the  plaintiffs  and  the 
insurance  company. 

The  plaintiffi  produced  in  evidence  an  act  of  sale  from 
Lesseps  to  Dufert,  dated  the  10th  December,  1832 ;  also, 
articles  of  partnership  between  Dufart  &  Baron,  dated  the 
1st  July,  1833,  by  which  the  schooner  Eliza  Thomas  was  put 
into  the  partnership. 

On  these  pleadings  and  the  testimony  adduced  by  the 
plaintiffs,  the  cause  was  submitted  to  the  court.  The  district 
judge  was  of  opinion  the  interest  in  the  property  insured,  was 
in  Baron  and  Dufart,  and  that  the  former  by  his  individual 
endorsement,  did  not  transfer  this  interest  to  the  plaintiffi. 
Judgment  of  non-suit  was  entered,  from  which  the  plaintiflb 
appealed. 

Strawbridgey  for  the  plaintiffs  and  appellants. 

EueHif  c&tUra. 

BuUard^  /.,  delivered  the  opinion  of  the  court 

This  suit  was  instituted  by  the  plaintiffs  as  assignees  of  a 
policy  of  insurance  effected  by  A.  Baron,  on  account  of  whom  it 
might  concern,  on  the  schooner  Eliza  Thomas,  and  subscribed 
by  the  defendants  for  four  thousand  dollars.  They  allege  a 
total  loss  by  the  perils  insured  against,  and  a  transfer  to  them 
of  all  interest  in  the  policy,  with  notice  to  the  underwriters, 
and  that  the  interest  and  ownership  of  the  schooner,  was  in 
Baron  and  Dufart. 

The  defendants  deny  generally  the  allegations  in  the  peti- 
tion, except  the  execution  of  the  policy,  and  specially  the 
interest  in  the  schooner  as  alleged,  or  that  any  proof  was  ever 
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EtfvnH  Drar.  made  of  it    The  total  loss  is  admitted  and  adjusted  at 
'^^'  three  thousand  nine  hundred  and  twenty  dollan. 

Previously  to  the  inception  of  the  suit,  a  writ  of  jlert  fadas 
which  issued  on  a  judgment  recovered  by  Kohn  &  Bordier, 
mvmAvci  CO.  against  A.  Baron,  was  levied  on  the  rights,  credits,  moneys, 
effects,  &c.  of  Baron  in  the  hands  of  the  defendants.  Ano- 
ther execution  in  the  case  of  Delpeuch  vt.  Dufart,  was  levied 
on  the  same  day,  in  the  same  manner,  and  particularly  on  the 
amount  of  the  insurance  on  the  schooner. 

Kohn  &  Bordier  intervened  in  this  suit,  and  set  up  their 
right  under  the  seizure  in  execution,  denying  any  legal 
assignment  by  Baron  to  Hermann  &  Sod.  They  pray  that 
the  defendants  may  be  ordered  to  pay  in  court  the  amount 
due  on  the  policy,  and  finally,  that  it  may  be  adjudged  to 
them  in  virtue  of  the  seizure. 

Antoine  Delpeuch,  the  other  seizing  creditor,  also,  inter- 
vened, claiming  the  amount  as  the  property  of  Dufart,  who 
he  alleges  was  the  true  and  sole  owner  of  the  schooner. 
He  prays  that  the  money  may  be  deposited  in  court 

The  case  was  tried  in  the  District  Court,  only  as  between 

the  plaintifls  as  transferees  of  the  policy  and  the  insurance 

office ;  and  the  court  being  of  opinion  that  the  whole  interest 

in  the  policy  did  not  pass  by  the  assignment  of  Baron, 

^^^^^^''IL^^of  pronounced  judgment  of  non-suit,  from  which  the  plaintiffi, 

iMonnee  on  b  and  Kohu  &  Bordier  appealed. 

inH^hi^Zncem,  The  record  furnishes  such  evidence  of  interest  and  a  total 
ill^til'o^maS!!^  loss,  as  to  establish  the  liability  of  the  defendants  as  under- 
of  the  veMei  in-  writers  of  the  policy.  Whether  Baron,  with  whom  they 
vutit  *ta«nrfen  Contracted  for  wham  it  fnight  cfmeenif  had  a  right  to  retain  the 
!^lJr?i!Ltte-  w^ole  amount  when  received,  is  a  question  which  concerns 
ment  inhismdi-  him  and  thosc  who  claim  a  joint  interest  with  him ;  but  that 
to  the  pka^ffih  a  payment  of  the  whole  loss  to  him,  would  have  liberated  the 
i^ ^ym'lSrf  "Miurers  we  do  not  doubt  They  contracted  with  him,  and 
tiie  ^^^mto  than  whether  as  principal  or  as  agent  is  quite  immaterial.  But  if 
imderwriten.  that  Were  doubtful,  the  seizing  creditors  of  his  partner  made 
Zi^^Mnd^^  themselves  parties,  and  united  in  the  prayer,  that  the  defend- 
ther  u  pnoAipai  i^tg  should  be  Condemned  to  pay  the  loss,  leaving  the 
^      -  question  still  open  to  be  decided  by  the  court,  whether  Baron 
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or  his  amgnees  are  entitled  to  retain  the  whole  amount,  or  Bmnov  Dm. 
Dufarty  his  acknowledged  partner,  to  come  in  for  a  share.  «*M«*gryt  »«»> 
That  question  is  still  open,  as  between  the  original  plaintiffii  BJoaujnrmAL, 
and  the  intervening  creditors  of  Dufart,  as  well  as  whether    x^v.^^tb 
the  creditors  of  Baron  himself,  are  bound  by  his  transfer  to  nr»^»^cE  co. 
Hermann  &  Son,  or  in  other  words,  whether  as  to  them,  that  pUintiiband  iin 
transfer  was  complete.  ^^^l  .^^ 

We  aroi  therefore,  of  opinion,  that  the  court  erred   in  pv*^  *^*  ^« 

.     1  -  •  1         1    •      'A*  detendaot        be 

pronouncing  judgment  of  non-suit  against  the  plamtins.        ooodemned    to 

paj  the  sum  de- 
manded, and  hia 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  ^^7  i*  ®^ 
judgment  of  the  District  Court  be  reversed ;  and  proceeding  be  required  to 
to  give  such  judgment,  as  in  our  opinion,  ought  to  have  been  n^in  eoutTto 
rendered  below ;  it  is  further  ordered  and  adjudged,  that  the  "*'^*l  ^*  ^J?^ 

'  J      o     »  deeinon        be- 

defendants  deposit  in  the  District  Court,  the  sum  of  three  tweentheeiaimi^ 
thountnd  nine  hundred  and  twenty  dollars,  with  interest  at  ^ 
five  per  cent,  from  judicial  demand,  and  that  they  pay  the 
costs  of  the  District  Court,  as  to  the  original  plaintifis  only, 
together  with  the  costs  of  this  appeal ;  and  it  is  further  order- 
ed, that  the  case  be  remanded  to  the  District  Court  for  further 
proceedings,  as  between  the  intervenors  and  the  plaintiffi,  aU 
other  costs  to  abide  the  final  decieion  of  the  cause. 


M 
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,1999. 


STBWART  Of.   PAUUIIIIO* 
AtfEkh   WtLOm  TBB   COURT  OF  TBB   FIKST  JUDICIAL  DItTftlCT. 

When  the  bidder  to  whom  property  is  adjudicated  at  an  auction  sale,  fails 
to  comply  with  the  terms  and  conditions  of  the  adjudication,  the  seller 
may,  at  the  end  of  ten  days  after  the  customary  adyertisements,  re-sell 
the  property,  by  advertising  it  according  to  law,  ten  days,  and  the  bidder 
ii  liable  for  the  deficiency  in  price^  between  the  first  and  the  second  sale. 

Neither  the  render  or  bidder,  is  obliged  to  perform  his  part  of  the  terms  of 
an  auction  sale,  until  requested  to  do  so  by  the  other. 

The  render  of  an  auction  sale  has  the  choice  of  two  remedies,  in  case 
of  noD-compUaace  by  the  bidder^  t.  e.,  to  deinand  the  price,  or  hare  the 
property  re-sold  on  account  of  the  latter. 

Where  the  judge  a  fw^  states  the  law  in  the  way  most  iaroraUe  to  the 
defendant  in  his  charge  to  the  jary,  the  latter  has  no  cause  to  complain, 
and  the  rerdict  in  this  respect  will  not  be  disturbed. 

This  is  an  action  by  the  vendor  of  an  auction  ssJe,  to 
recover  of  the  defendant  two  thousand  and  twenty  doUais, 
the  difference  in  price  and  commissions  on  the  re-sale» 
between  the  first  and  second  adjudications,  in  consequence 
of  the  bidder  failing  to  comply  with  the  first. 

The  defendant  pleaded  a  general  denial,  and  averred  that 
the  plaintiff  could  not  make  him  a  good  title  to  the  property 
bid  <^by  him,  within  ten  days  after  the  adjudication,  in  con- 
sequence of  which  the  sale  became  null  and  void ;  that  after 
the  property  was  put  up  and  advertised  to  be  re-sold,  the  sale 
was  countermanded  and  postponed,  so  that  the  last  sale  can 
have  no  effect  or  validity  against  the  defendant 

De  Jbynoiy  witness  for  plaintiff,  deposed,  that  on  the  17th 
April,  18SS,  the  plaintiff  caused  to  be  sold  at  public  auction, 
a  lot  of  ground  with  the  improvements,  which  was  adjudica* 
ted  to  the  defendant,  as  the  highest  and  last  bidder,  for  eleven 
thousand  eight  hundred  dollars.  The  plaintiff  told  witness 
he  had  agreed  with  the  attorney  of  the  defendant,  to  cancel 
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the  sale  if  the  title  was  not  good,  and  requested  witness  to  Eambav  Jhwe. 
examine  it  with  the  defendant's  attorney,  which  he  did,  and  ■faw«»y*  ^^^' 
they  found  the  titles  to  be  correct ;  that  the  attorney  of  the      nKWAn 
defendant  came  to  witness  the  same  day,  and  told  him  that     rAvww, 
a  deed  of  sale  could  be  prepared,  and  a  safe  title  passed ;  that 
some  days  after  deponent  saw  the  defendant,  who  told  him 
he  had  arranged  his  affairs  to  go  to  the  north,  and  would 
not  take  the  property,  inasmuch  as  he  had  agreed  with  the 
plaintiff  to  cancel  the  sale. 

The  lot  was  re-sold  on  the  defendant's  account,  for  ten 
thousand  dollars.  The  difference  in  price  was  one  thousand 
eight  hundred  dollars,  and  two  hundred  and  twenty  dollars 
commission  on  the  re-sale. 

The  proe^  verbals  of  both  sales,  and  the  notices  and 
advertisements  of  the  second  sale  were  produced,  and  the 
testimony  of  the  auctioneers  taken  down  in  writiog,  consti- 
tuted the  principal  part  of  the  evidence  on  which  the  cause 
was  tried. 

The  counsel  for  the  defendant,  excepted  to  the  charge  of 
the  judge  to  the  jury  before  they  retired.  The  charge  is 
fully  set  forth  in  the  opinion  of  the  court,  delivered^by  judge 
MorHn, 

The  jury  returned  a  verdict  for  the  plaintifl^  on  which 
judgment  was  rendered  for  the  sum  claimed.  The  defendant 
appealed. 

Sterrettf  for  the  plaintiff. 

jETeitfien,  contra. 

Martm^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  is  appellant  from  a  judgment,  which 
condemns  him  to  pay  the  difference  between  the  price,  at 
which  certain  property  was  adjudicated  to  him  at  the  first 
sale,  and  that  for  which  it  was  adjudicated  on  a  re-sale  at 
public  auction,  on  his  refusal  to  comply  with  the  terms  and 
conditions  of  the  first  adjudication. 
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EAmiur  ihnr.      The  attention  of  this  court  is  first  drawn,  by  the  counsel  of 

Januanf^  1855,  tjj^  appellant,  to  a  bill  of  exceptions  taken  to  the  charge  of 

wnwAwt      the  district  judge,  delivered  to  the  jury  at  the  close  of  the 

wmmm.     ^M^L    Tbe  judge  told  the  jury,  that  on  a  non-compliance 

Where  the  bid-  with  the  tenus  and  conditions  of  an  auction  sale,  by  the  last 

pert/  it  adjudi-  and  highest  bidder,  to  whom  the  property  has  been  adjndi* 

S^ttOe^rB^to  ^^^t  ^^  ^^®  ®i>d  of  ^^^  days,  and  after  the  customary  adver- 
compiywith  ^e  tisements,  the  property  may  be  re«8old,  and  the  first  bidder  is 
tioDs  of  the  ad-  liable  for  any  deficiency  between  the  price  of  the  property  at 
i^^^^^y  atUe  ^®  ^^  s^^  ^^^  ^^  of  ^bo  socond  adjudication. 
^  ^  ten  dajt      «  That  the  second  sale  need  not  be  adrertised  during  more 

after  toe  cusuhdi" 

arjr  advertise-  than  ten  days,  but  the  advertisements  must  be  published  in 
STpropertT  bj  A^  \^9iBi  two  nows-papers,  in  the  French  and  Eng^h  Ian- 
^^i^'"  to  'inT  8»^^S^  ^^^  notices  o^  such  sale  put  up  at  the  court-house 

ten  day^  and  the  and  church-doors.'' 

fort^deficienej  *^  That  if  they  believed  the  testimony  of  De  Armas,  the 
th/ftn^^d^  demand  for  a  compliance  with  the  terms  and  conditions 
•ond  iatei.  ^  of  salc,  at  the  first  adjudication  of  the  property,  was  waived.** 
▼endor  or  bid-  '*That  neither  the  vendor  nor  the  bidder  are  obliged  to 
p^am^h»part  P®>^oni>  ^^eir  parts  of  the  terms  and  conditions  of  sale,  until 
of  the  terms  of  requested  to  do  so  by  the  other.'* 

an  auction  saley  . 

until  remieated  *^That  the  vondor  has  the  choice  of  two  remedies,  the 
^ii^.  ^   ^       demand  of  the  price,  or  a  rensale  of  the  property.'* 

'^Mtim^'saie'^  As  this  case  is  presented,  it  does  not  appear  to  this  court, 
has  the  ohoioe  o^  that  the  defendant  has  cause,  or  any  right  to  complain  of  any 
oaMdfnon^oi^  pt^  of  the  charge  of  the  judge  6l  quo^  to  the  jury.  He  seems 
Sid^  iJe!^  ^  ^*^®  stated  the  law  in  the  way  most  favorable  to  the 
demand       the  defendant. 

Seproperty  rZ  On  the  merits,  it  is  shown  that  the  defendant  declared 
S Ae^uttoT*^*  himself  unwilling  to  comply  with  the  terms  and  conditions 
Where  die  of  the  first  adjudication,  on  the  most  frivolous  grounds,  viz : 
states  the  law  in  that  he  was  abottt  making  a  trip  to  the  northward.  The  only 
&^n«brj  tTSi  <l^ubt  that  may  arise  in  his  favor,  relates  to  the  question  ot 
©bSfc"to*"*  Ae  ^^^  whether  the  advertisements  were  duly  made  and  pub- 
hiry,  tiie  latter  lishcd.  The  law  on  this  part  of  the  case  was  particularly 
eompUin,  and  stats^  aod  explained  to  the  jury  in  the  way  most  favorable 
tU^sTl^^wiU  ^  ^^^  defence,  in  the  charge  of  the  court.  The  jury  were 
fiotbemrtitfbed.  satisfied  as  to  the  facts,  and  the  court  expressed  its  approval 


OF  THE  STATE  OF  LOUISIANA.  a09 

of  the  verdict,  by  conforming  its  judgment  thereto,  without  Eastsbit  Dm. 
any  attempt  on  the  part  of  the  defendant,  to  have  the  verdict  »fo>»»yy»  t«^^- 
861  aside.     La.  Code^  art.  2589.    S  La^^  Reports,  395,  123.   pubvrxtai. 
4/6Jd.,  160^  207,  258.  coxwxrcial 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


FBIBUB  k  lABATIJT  V$.   TH£  PRESIDENT  AND  DIRECTORS 
OT  THE  OOMMERCIAIi  BANK  07  NEW-OR£EANS. 

▲rPBAL   FKOM  TBI  COURT  OF  THE   FIftBT   JUDICIAL  DISTRICT. 

In  a  suit,  cbdming  of  the  defendants  the  right  to  exercise  a  certain  office, 
withheld  from  them,  the  p)aintiffii,  with  a  view  of  securing  the  right  to 
appeal,  in  case  the  judgment  is  adverse  to  their  pretensions,  may  claim 
damages  to  an  amount  sufficient  to  giYe  the  appellate  court  jurisdiction. 

The  board  of  directors  of  the  Commercial  Bank  of  New-Orleans,  is  required 
by  its  charter,  to  consist  of  thirteen  members,  eleven  to  be  chosen  by  the 
ordinary  stockholders,  and  two  by  the  city  council,  the  city  also  being  a 
stockholder :  Hdd^  that  according  to  the  charter,  there  is  no  distinction 
among  the  directors ;  they  all  have  the  right  of  voting,  to  fill  all  vacau' 
cies  that  may  happen  in  either  class  of  directors,  in  the  board  of  which 
they  are  all  members. 

'Where  certain  directors  of  a  bank  are  refused  by  the  majority,  to  exercise 
the  rights  in  the  board,  appertaining  to  their  office  as  directors,  the  court 
will  award  a  mandamua<,  commanding  that  the  prohibited  directors  be 
restored  to  the  exercise  of  their  rights. 

In  this  case,  the  plaintiffs  petitioned  the  District  Conrt  for 
ft  mamia$Mt$^  directed  to  the  president  and  directors  of  the 
Commeroial  Bank  of  New-Orleans,  commanding  them  to 
Mom  the  pbualiffii^  who  am  th^  directorn  appointed  on  the 
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EAtmw  DiiT.  part  of  the  city  council  of  New-Orleans,  to  vote  as  any  other 

'^''"''^'  "^^'  directors  in  said  board,  to  fill  all  vacancies  that  have  and 

raisuB  ST  Av   roay  happen,  as  is  authorised  by  the  charter ;  and  that  the 

90HUBCUL    ^^rd  of  directors  be  enjoined  from  proceeding  in  any  election, 

■^*«        until  these  petitioners  are  heard  in  court,  their  rights  as 

directors  recognised,  and  they  admitted  to  the  full  exerdse 

thereot 

The  counsel  for  the  Bank  answered  the  petition,  and 
averred 'that  the  eleven  directors  elected  by  the  stockholders, 
have  the  exclu^ve  right  to  fill  all  vacancies  happening  in 
that  class  of  directors,  and  in  which  the  directors  appointed 
by  the  city  council  of  New-Orleans  cannot  participate. 

The  charter  of  the  bank  provides,  that  the  board  shall 
consist  of  thirteen  directors,  eleven  of  whom  to  be  chosen  by 
the  ordinary  stockholders,  and  two  bj^  the  city  council  of 
New-Orleans,  the  city  being  also  &  stockholder,  to  the 
fiinount  of  five  thousand  sharea 

The  district  judge  was  of  opinion,  that  by  the  dth  section 
of  the  charter  ^^  the  power  of  filling  vacancies  in  the  board  of 
directors  is  vested  entirely  in  the  bpard,  in  which  all  the 
directors  participate  equally ,**  granted  the  mandamus  as  pnyei 
for.     The  president  and  ren^aining  directors  appealed. 

EuttUy  for  the  petitioners  and  appellees, 

Cowrady  oo/nJtra, 

Martin  /.,  delivered  the  opinion  of  the  court 
In  this  case,  "  the  president  and  directors  of  the  Commercial 
Bank  of  New-Orleans,"  are  appellants  from  the  decision  of  the 
District  Court,  by  which  they  are  commanded  to  allow  the 
plaintiffs  and  appellees,  (who  are  the  directors  appointed  by 
the  city  council  of  New-Orleans)  to  vote  as  directors,  for 
filling  a  vacancy,  which  has  occurred  in  the  board  of  directors 
of  that  institution. 

The  appellees  pray  that  the  appeal  be  dismissed,  on  the 
ground  that  the  matter  in  dispute  does  not  authorise  an 
fippeal,  inasmuch  as  it  is  not  susceptible  of  being  appratf^ 


OF  THE  STATE  OP  LOUISIANA.  511 

and  estimated  in  money,  and  therefore  nan-^onetat^  that  its  Eastbut  Dist. 
value  is  less  than  that  which  authorises  this  court  to  act.         January,  i835. 
It  is  the  misfortune  of  the  appellees^  probably,  that  with  the   prixuk  bt  al. 
view  of  securing  to  themselves  the  right  of  having  the  judg-    gomxb'rciak 
ment  of  the  District  Court  examined  in  this,  in  case  it  was        "^''^ 
adverse  to  their  pretentions,  they  have  claimed  damages  to  i„^  ^fT\he  <le^ 
the  amount  of  four  hundred  dollars.      The  appeal  must^*"**?"^      **** 

*  ■  ngiit    to    excr* 

therefore  be  sustained.  cite  a  oertam  of- 

On  the  merits  of  the  case,  it  appears  to  us  that  the  from  them,  die 
judgment  of  the  District  Court  is  perfectly  correct.  SeJTonleclSnif 

The  8th  section  of  the  act  of  incorporation  of  the  Com-  the  right  to  ap- 
mercial  Bank^  provides  **  that  in  case  of  the  death,  resignation,  jtkigmenTh  aii- 
failure,  or  removal  from  the  state  of  any  director,  his  place  I^J^s^s^^^y 
shall  be  filled  by  a  new  choice,  made  by  the  directors,  for  the  claim damagct to 

.     ,         ^    ,  „  »n  amoant  ■ufltt- 

remainder  of  the  year."  eient  to  give  the 

The  Sd  and  6th  sections  provide  for  the  election  of  thirteen  jvSJSuUonr^ 
directors  by  the  stockholders.  By  the  2l8t  section,  the  city  Who^e  certain 
council  of  New-Orleans  is  authorised  to  appoint  two  directors  hu^mrefuatd 
out  of  the  thirteen,  provided  by  the  3d  and  6th  sections,  and  ?y  *•**  n»jority, 

»  to   exepcise  the 

the  remaining  eleven  contmue  to  be  appointed  by  the  rest  of  nghta  in  the 
the  stockholders,  the  city  subscribing  for  five  thousand  shares,  ing  to^tili!^*!^'- 
One  of  the  eleven  directors  appointed  by  the  common  stock-  ^  ^J^^ST'^SSii 
holders,  vacated  his  seat.  The  board  of  directors  proceeded  •wd  a  manda^ 
under  the  charter,  to  make  choice  of  a  director,  to  fill  the  l^thi^Shepro^ 
vacancy  for  the  remainder  of  the  year,  and  the  plaintiffs  bi**'^ftored*°to 
being  the  two  directors  sitting  by  appointment  from  the  city  *•>«.  exereise  of 
council,  claimed  the  right  of  voting  in  common  with  the  other  tL" ^lard  of 
members  of  the  board.  This  was  refused  by  a  majority  of  the  directors  of 
board  of  directors.  They  immediately  applied  to  the  District  Bank  of  New- 
Court  for  a  numdamusy  which  was  granted,  directing  the  S[?^  J^  ^ 
board  to  allow  the  directors  appointed  by  the  city  council,  cnw^tooonaiit 

.   -        ^        .  1        J.  of  thirteen  mem- 

the  right  of  votmg  as  other  directors.  hen,  eieren  to 

If  the  decision  awarding  the  mandamus  be  incorrect,  and  onUnaiy**  m^ 

if  the  directors  elected  by  the  ordinary  stockholders,  are  t**ll5"  ^^  ^^ 

•'     ,  •'  '  by  the  ei^  conn- 

entitled  to  exclude  those  appomted  by  the  city  council,  when  ^*  the  eity  also 

one  of  the  former  vacates  his  seat,  it  must  follow  that  these  holdir:*  'm^ 

directors  are  in  their  turn  incapacitated  to  vote,  if  one  of  the  AfoKSJttSJS 

two  directors  of  the  city  vacates  his  seat,  and  that  the  remain-  *■  ^  ditiiMtiM 
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Etfnur  DiflT.  iog  One  al<me  b  to  fill  the  vaeaoey.    This  cannot  b^  um 
'*""'^^»'*^*  individual  director  can  akme  ooostitvKe  a  board. 

The  act  of  iDcorporation  has  raade  no  such  dtitiaetieD. 
x«sAiB  *r  Au.  ^^  vacancies  in  the  board  are  to  be  filled  up  in  the  wm 
•mon^tiiedirae-  manner,  i  e.,  by  the  board  of  director%  which  is  eompoBedof 
iH»^e  the^^i^  thirteen  membera. 

^2!llSiM  tCS  ^^  recourse  is  provided  ior  a  recurrence  to  the  eriginal 
naTiupiMii  m  electors,  that  is  to  say,  the  stockholders  or  the  city  council, 
dircetoroir  Ike  ^^  Order  to  fill  an  accidental  vacancy. 

boutl  of  vhMi 

they      are     aU  «     i.       u 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  m 
judgment  of  the  District  Court  be  affiraied»  with  costs. 


▲rrsAL  rmoK  rn  covet  op  thb  siohyh  judioaii  Mfraxor,  w  *^^^ 

TBBKBOF  PmMiOUfO.     - 

Whero  the  Jad^ent  appealed  from  ir  not  signed,  the  appail  will  be 
diimlMed  with  coats. 

This  suit  was  instituted  for  the  recovery  of  five  thousand 
dollars,  which  the  plaintiff  alleged  the  defendants  owed  bun. 
for  sundry  pine  logs  furnished  to  them  at  their  saw-^iUi 
in  the  parish  of  St  Tammany.  The  plaintiff  obtained  a 
verdict  for  one  thousand  dollars,  upon  which  the  court  ren- 
dered  judgment  on  the  minutes,  but  was  not  signed  by  the 
judge.  After  an  unsuccessful  attempt  to  obtain  a  new  to^ 
the  defendants  i^pealed. 

The  case  comes  up  without  any  statement  of  &c^  ^'^^ 
by  the  counsel  or  the  judge,  or  any  certificate  of  the  judge 
or  clerk,  that  the  record  contains  all  the  evidence  on  ^^^ 
the  cause  was  tried. 
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Pre^Um^  for  the  plaintiff,  moved  to  dismiss  the  appeal,  on  Eastkbv  Dibt. 
the  ground  that  there  was  no  statement  of  facts  made  accord-  -fa^qry*  i83s. 
ing  to  law,  nor  assignment  of  errors  apparent  on  the  face  of       wBioffr 
the  record.     Code  of  PraeHcey  art.  685,  602-3,  895-6. 


Hermetif  for  the  defendants,  insisted,  as  the  judgment 
appealed  from  was  not  signed,  the  cause  must  be  remanded 
for  further  proceedings.. 

2.  The  verdict  of  the  jury  is  not  supported  by  evidence  ; 
there  being  no  demand  to  put  the  defendants  in  mora.  No 
damages  can  be  claimed. 

d.  The  defendants  being  sued  as  joint  owners  of  a  steam 
saw-mill,  can  only  in  any  case  be  made  liable  for  their  virile 
portions. 

4.  There  is  no  evidence  of  any  contract  with  M^Nair,  one 
of  the  co-proprietors ;  he  is  therefore  not  bound,  inasmuch  as 
the  partnership  is  not  commercial,  but  special. 

Mathews^  /.,  delivered  the  opinion  of  the  court. 

This  case  is  before  the  court,  on  a  motion  to  dismiss  the 
appeal,  on  the  part  of  the  appellee,  on  the  ground  that  the 
record  does  not  contain  a  statement  of  facts,  &c. 

The  counsel  for  the  appellants,  agrees  that  the  appeal  must  where  tiieradr^ 
be  dismissed,  but  for  a  different  cause,  alleging  that  the  judg-  2»«"*.  «ppeaied 

.»      «3     troin  is  not  nffii* 

ment  of  the  court  below  was  not  signed  by  the  judge.      As  ed,  the  a^i^ 
this  is  a  sufficient  reason  for  sustaining  the  motion  of  the  ^^^  to^SH^ 
appellee,  we  deem  it  unnecessary  to  examine  the  ground 
relied  on  by  his  counsel. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  thia 
appeal  be  dismissed  at  the  costs  of  the  appellants. 


65 


<14  CABES  IN  TOE  SUPRBMB  COUET 

Baotsbs  Dm; 

U  IS35. 


ArvK&i*  w%om  TBI  cootT  ov  TBx  m«i  juatcuK  nsTfticr. 

Where  the  plaintiff^  being  dismiMed  bj  the  defendant  from  finiahiiig  a 
certain  job  of  work,  reliee  upon  the  promiee  of  the  latter  to  haye  u 
eetimation  made  of  the  work  actaally  done  and  pay  accordingly,  bnt  who 
neglected  to  caoee  eoch  appraiiement  to  be  made,  he  ou|^t  to  be  boond  by 
the  estimation  of  appraiaera  appointed  by  hinuelf :  HeU,  that  the  plaintiff 
must  show,  either  that  the  defendant  concnrred  in  the  appointment  of  the 
ezperte,  or  that  he  wai  put  legally  in  delay  in  relation  to  hie  promiie,  to 
make  it  binding. 

This  is  an  action  for  work  and  labor  done  by  the  plaintiff 
as  a  carpenter,  on  a  sugar^kouse  of  the  defendant^  in  which 
he  claims  a  balance  due,  of  six  hundred  and  forty-two  dollars 
forty-two  cents,  together  with  five  hundred  doHars  in  daaaages, 
for  being  dismissed  before  the  work  was  completed. 

The  defendant  pleaded  the  general  issue;  and  denied 
specially  that  he  was  liable  for  any  damages  as  alleged. 

The  evidence  showed  that  while  the  plaintiff  was  at  work 
on  the  defendant's  sugar-house,  under  an  agreement  to  do  it 
by  the  job,  the  latter  wrote  him  a  note,  ^*  that  the  work  done  fell 
short  of  the  contract,  and  he  would  not  submit  to  it;  that  their 
contract  was  at  an  end,  and  he  would  have  the  work  inspect- 
ed and  settle  with  the  plaintiff  agreeaUy  to  the  value  placed 
on  it  by  the  inspectors.'* 

The  defendant  neglecting  to  have  the  inspection  made, 
the  plaintiff,  nearly  a  month  after  his  dismissal,  called  three 
house  carpenters,  who,  in  the  presence  of  the  defendant's 
overseer  and  son,  sent  to  point  out  the  defects,  estimated  the 
work  actually  done,  at  eight  hundred  and  seventeen  dollars 
forty-two  cents,  which  after  deducting  a  credit  of  one  hundred 
and  seventy-five  dollars,  leaves  the  sum  sued  for  as  due  to 
the  plaintiff. 


nOGTOB* 


OF  THE  OTATE  OP  LOUISIANA.  Sl« 

The  experts  and  ^hers  were-  called  and  examined  as  wit-  EAsnur  Dnr. 
neBsesy  coaching  the  maoner  in  'which  the  work  was  done,  "famioryt  ^»s^« 
The  cause  was  submitted  to  a  jury,  without  any  counsel       bradlxt 
being'  present  for  the  defendant^  who  found  for  the  plainti^ 
ftve  hundred  and  fifty  dollars,  wiifaont  allowing  any  damages. 

The  defendant  had  the  verdict  set  aside,  and  anew  trial 
awavded. 

The  case  was  tried  by  the  court  on  a  re*«xamination  of  the 
evidence  produced  by  the  parties.  The  district  judge  was  of 
opinion  upon  the  whole  evidence  of  the  case,  that  tbe  plain- 
tUf  was  entitled  to  one  hundred  and  thirty-three  dollars  fifty 
cents,  and  gave  judgment  accordingly.  Tbe  {^nttf  being 
dissatisfied  with  the  judgment,  appealed. 

I^etiohj  for  the  plaintiflT,  insisted  that  the  defendant  was 
bound  by  his  promise  to  pay  the  estimated  value  of  the  work 
actually  done  by  the  plaintiff;  and  fiiiling  himself  to  make 
the  estimate  as  he  promised,  the  latter  had  it  done  by  master 
carpenters,  who  pronounced  it  reasonably  good,  and  worth 
the  sum  sued  for. 

S.  The  defendant  has  proved  by  certain  witnesses  whom 
he  called  to  examine  the  work,  that  it  became  necessary  to 
fM  it  down.  The  time  is  not  shown,  but  it  is  reasonable  to 
vuppose  this  examination  was  made,  when  the  persons  who 
made  it  undertook  tso  puil  it  down,  which  was  since  the 
commencement  of  this  suit. 

S.  No  presumption  can  arise  in  favor  of  the  defendant  from 
taking  down  the  work,  because  it  is  tbe  act  of  a  party  to  a 
autt  while  it  is  pending. 

4.  The  district  judge  erred  in  not  giving  full  credit  to  the 
teitimony  of  the  experts,  who  examined  the  work.  They 
were  men  of  experience  and  respectability. 

BuUmrdf  /.,  delivered  the  opinion  of  the  court. 

Tbe  plaintiff  sues  to  recover  the  value  of  carpenter's  wmk 
done  by  him,  on  the  sugar-house  of  the  defendant,  under  a 
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Eahsbv  Oist.  coDiract  to  do  a  certain  job.  but  which  was  not  completed  in 
•^''""'^*  '^^'  conaequence  of  his  baviog  beea  dimniflBed  by  the  defendant^ 
BMADLBT  ^g  ]j^  allcges,  illegally.  Judgment  was  rendered  in  his  favor 
vBocrroa.  for  a  small  part  of  his  demand  only,  and  he  appealed. 
WKcre  the  The  counsel  for  the  plaintiff  and  appellant  contends,  that 
SiniMed  by  the  ^  ^^  defendant  oflered,  when  he  dismissed  his  client,  to  have 
fiDiSf^^'eer^  ^^  estimation  made  of  the  work  actually  done,  and  to  pay 
tain  job  of  work,  accordingly,  but  neglected  to  cause  such  ap|Niiisement  to  be 
promite^  tho  made,  he  ought  to  be  bound  by  the  estimate  of  appraisers 
Mf^^'eJaiJuoo  c^ppoii^^^d  by  himself,  who  estimated  the  wiM-k  according  to 
nadeofthework  the  accouut  annexed  to  the  petition.  It  is  a  sufficient  answer 
and  pay  aeeordl  to  this  argument  to  say,  that  if  the  i^pellant  relies  on  thai 
^SiMt^  ^  to  promise,  he  ought  to  show,  either  that  the  defendant  concur- 
oaiue  neh  an-  red  in  the  appointment  of  the  experts,  or  that  he  was  put 
made,  he  ought  legally  in  delay  in  relation  to  his  promise.  Neither  of  these 
Se^  eATmatioa  >"  shown,  and  the  court  acted  properly  in  deciding  as  to  the 
^iSSdh^i^  value  of  the  services  rendered,  according  to  the  evidence 
■etf :  ifeM.that  offered  on  the  trial,  independently  of  any  appraisemenL 
•how^ekhertfiBt  It  is  further  urged,  that  no  presumption  results  in  favor  of 
^S!Sleai^1i!fth!l  *®  defendant,  from  the  fact  that  he  took  down  and  threw 
appointment  of  aside  the  work.  It  would  be  unreasonable  as  well  as  unchar- 
that  he  vaa  put  itablc  to  suppose,  that  any  man  would  destroy  what  was 


i?t^oii  to  hu  useful  to  himself,  out  of  mere  wantonness.     At  the  same  time 
1^^'?^..  M,  ^  the  mere  fact  that  he  demolished  the  work,  ouirht  to  have  no 

mwe  It  bindins* 

weight,  unless  it  is  shown,  that  it  was  either  useless  or  not 
made  according  to  contract 

The  evidence  relating  to  the  value  of  the  work  done  is 
contradictory.  Some  of  the  witnesses  considering  it  reasona- 
bly good,  and  others  of  no  value  to  the  defendant  It  is  not 
pretended  that  the  work  was  done  strictly  according  to  con- 
tract, and  particular  defects  are  shown,  even  by  the  witnesses 
of  the  plaintiff,  which  leave  an  impression  on  the  mind,  that 
the  work  was  not  done  in  a  workman-like  manner.  The  court 
below,  with  better  means  than  we  possess  of  testing  the 
comparative  credibility  of  the  witnesses,  allowed  the  plaintiff* 
the  full  amount  charged  for  extra  work,  and  rejected  alto- 
gether the  charge  for  work  done  on  the  roof  which  was 
demolished.    The  evidence  does  not  in  our  opinioii,  prepoo- 
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derate  so  decidedly  in  favor  of  the  plaintiff,  as  to  authorise  us  Eastbbv  Dm. 
to  amend  the  judgment.  Jimiiory.  ibss. 


It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


ICAB  V$:  81TABB8. 

AFrSAI.  F&OH  TBI   OOVRT  OF  TBB   VIRST  JUDICIAL  DltTKIOT. 

The  rebibitory  action,  for  tbo  recifsion  of  the  sale  and  return  of  the  price 
of  a  alaye,  will  be  sustained,  fbr  any  vice  or  defect  which  renders 
the  slave  either  absolately  useless,  or  its  use  so  inconvenient  and  iinper« 
feet,  that  it  must  be  supposed  the  buyer  would  not  have  purchased  with 
a  knowledge  of  the  vices. 

This  is  a  redhibitory  action,  to  annul  the  sale  of  a  slave, 
and  recover  back  the  price,  with  the  fees  and  costs  of  sale, 
on  the  ground  of  the  redhibitory  vices  of  craziness  and 
running  away.  The  plaintiff  alleges  he  purchased  a  slave 
named  Kate,-  from  the  defendant,  for  which  lie  paid  five 
hundred  dollars  in  cash ;  that  three  or  four  days  afterwards, 
it  was  discovered  the  slave  was  crazy  and  run  away.  He 
further  alleges,  that  these  vices  and  defects  were  known  to 
the  defendant ;  and  that  he  has  tendered  the  slave,  demand- 
ed the  annulment  of  the  sale  and  return  of  the  price,  with 
the  notary's  fees,  which  the  defendant  refuses  to  comply  with, 
and  for  which  he  prays  judgment. 

The  defendant  pleaded  the  general  issue,  and  prays  for 
general  relief,  and  judgment  in  hia  behalf. 

Several  witnesses  were  sworn  and  examined  on  both  sides. 
The  plaintiff  showed  that  the  slave  was  very  stupid ;  that  on 
being  told  to  do  one  thing  she  would  do  another ;  that  she 
was  unsafe  to  be  trusted  about  the  house^  on  account  of  the 


ICAB 
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Anr.  danger  of  setting  firelo  it ;  that  she  wandered  off,  and 
l^^  finally  put  in  the  parish  jail  of  an  adjoioiog  pariah,  as  a 


ICAR 


runaway. 

The  defendant's  testimony  went  to  show,  tb^  the  i^aiotiff 
took  one  or  two  slaves  on  trial,  and  finally  concluded  to  bay 
Kate ;  that  some  days  after  she  took  the  slave,  she  came  to 
the  store  and  informed  witness  she  was  very  well  pleased, 
and  requested  the  defendant  to  pass  an  act  of  sale;  thai 
some  days  after  the  sale,  plaintiff  informed  witness  that  Kate 
had  absconded. 

The  district  judge,  in  rendering  judgment  in  favor  of  the 
plaintiff  remarked,  "  that  with  regard  to  the  mental  malady 
of  the  slave,  the  evidence  and  a  penonal  insptcdon  satisfied 
him,  she  was  so  far  destitute  of  mental  capacity,  as  lo  render 
her  either  absolutely  useless,  or  the  use  so  inconvenient,  that 
it  was  to  be  presumed  the  buyer  would  not  have  purchased, 
iiad  she  known  of  the  vice.**    The  defendant  appealed. 

Catmeny  for  the  pluntiff,  urged  the  affirmance  of  the 
judgment. 

Hotefittf,  for  the  defendant,  made  the  following  points. 

1.  The  evidence  has  not  establiriied,  that  the  slave  KatB 
is  a  runaway ;  nor  is  it  eveu  shown,  that  she  mn  away  firam 
the  plaintiff  after  the  sale. 

ft.  With  regard  to  the  alleged  craziness  of  the  slave,  the 
proof  is  entirely  insufficient ;  the  utmost  that  can  be  infened 
from  the  testimony,  14  that  she  was  rather  stupid.  This  is 
an  apparent  defect,  if  a  redhibitory  defect  at  all,  agmiasi 
which  the  defendant  did  not  warrant  the  slave. 

S,  The  district  judge  erred  in  taking  into  consideration  his 
own  impressions,  derived  from  the  appeyance  o£  the  slave, 
firom  his  peisonal  inspection:  he  was  not  examined  as  a 
witness  in  the  cause ;  and  it  is  not  even  alleged  that  be 
any  particular  skill  en  this  subject. 


J 
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BuBardf  J.,  delivered  the  opinion  of  the  court.  Bjumam  Dut. 

The  plaintiff  seeks  to  be  relieved  from  a  contract,  by  which  '*'"*^*^*^^ 
she  purchased  from  the  defendant  a  recently  imported  slave,         ^^^ 
on  account  of  two  redhibitory  vices,  to  wit:   the  habit  of       n^Mn^ 
running  away  and  madness.    Judgment  was  rendered  in  his 
fitvor,  and  the  defendant  appealed. 

The  case  turns  altogether  on  matters  of  fact.  We  doubt 
whether  the  evidence  establishes  the  habit  of  running  away 
previous  to  the  sale,  but  the  opinion  we  have  formed  on  the 
second  ground,  renders  it  unnecessary  to  give  any  positive 
opinion  on  the  first. 

It  is  contended  that  Kate  was  not  crazy,  but  only  stupid, 
and  that  stupidity  is  not  madness,  but  on  the  contrary  an 
apparent  defect,  against  which  the  defendant  did  not  warrant.  017  Mtion, '  for 
Mere  dullness  of  look  is  certainly  apparent,  but  that  degree  Jj* Se^'x^^ 
of  stupidity  or  want  of  intelligence,  which  results  from  a  turn  of  the  price 

J  ^     ^.  •      *•  •         *i_        'J-  al  .       "j-x  Mu      of  a  sUtc  Will  be 

defective  orgamzation,  is  rather  loioey  than  stupidity.  The  aatuiined,  for 
code  enumerates  madness  {foMe)  among  the  absolute  vices  of  f^  w^ch^ml 
slaves,  which  give  rise  to  the  action  of  redhibition.  Whether  ^!^^  the  sUye 
the  subject  of  this  action  is  idiotick  from  nativity,  01  ia  labor-  uaeieaa,  or  iu 
ing  under  one  of  the  numberless  derangements  of  an  intellect  l^t  md^im^ST 
originally  sound,  is  a  question  which  cannot  be  answered,  ^  ^^^ULT^ 
without  further  knowledge  of  her  history^  than  the  record  buyer  would  not 
afferds.  Nor  do  we  consider  it  material,  inasmuch  as  the  ^i^  ^  know- 
code  has  declared,  that  a  sale  may  be  avoided  on  account  of  J^ff^  ^  ^^ 
any  vice  or  defect,  which  renders  the  thing  etthei  absolutely 
useless,  or  its  use  so  inconvenieol  and  hafierfect,  that  it  must 
be  supposed  the  buyer  would  not  have  purchased  with  a 
knowleidge  of  the  vice.    LeL  Coiej  art  2496. 

We  are  satisfied  from  the  evidence  in  the  record,  indeu 
pendentty  of  the  impressioii  made  on  the  naind  of  the  judges 
by  personal  inspection,  that  the  dave  in  question  waa  whoUy, 
a^id  perhaps  worse  than  useless* 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  coste. 


Tieei. 
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cox  tS.  M ITGHBUte 

Am4Ii  FBOM  TBI   OOUET  OV  THB  iSOOVD  JUUOUI.  DIITMOT,  TBS  JVOOS 

TBBRBOF  rBBSioma. 

In  an  action  on  the  bdance  of  aocount  due,  the  plaintiff  hae  a  right  to 
interrogate  the  defendant,  touching  the  agreement  of  the  latter  to  paj 
conTentional  interest. 

The  writing  ii  not  of  the  esMnoe  of  an  agreement  to  pay  intereet  at  ten  per 
cent.,  bat  that  the  legialaiore  only  intended  to  exclude  testimonial  proof 
of  auch  agreement 

Where  the  defendant  neglects  to  answer  interrogatories  annexed  to  thm 
petition,  the  facts  required  to  be  disclosed,  ought  to  be  taken  as  confessed. 

This  is  an  action  to  recover  tbe  balance  of  an  account,  due 
by  the  defendant  to  the  plaintiff  as  a  commission  merchant, 
for  advances,  amounting  to  one  thousand  seven  hundred  and 
ninety-nine  dollars  fifty-three  cents,  payaUe  the  9th  May^ 
18S1.  The  petition  charges  that  the  defendant  agreed  to 
pay  conventional  interest  on  each  advance,  from  the  time  it 
was  made  until  payment.  Interest  at  this  rate,  is  included  on 
each  advance,  up  to  the  time  of  striking  the  general  balance 
now  claimed,  and  the  same  rate  of  interest  is  claimed  on  this 
balance  until  pajnnent 

The  i^aintiff  annexed  the  following  interrogatory  to  be 
answered  by  the  defendant : 

**  Did  you  or  not  agree  to  pay  the  petitioner  an  interest  at 
the  rate  of  ten  per  cent,  per  annwn,  on  all  sums  advanced  by 
him  to  you  from  the  day  on  which  the  advances  were  made, 
until  their  final  reimbursement?* 

The  defendant  pleaded  a  general  denial,  and  averred  that 
he  and  one  Kendall  were  joint  owners  of  a  sugar  plantation, 
and  in  the  year  1830,  consigned  to  the  defendant,  one  hun- 
dred and  twenty  thousand  pounds  of  sugar,  and  one  thousand 
•even  hundred  gallons  of  molasses  to  be  sold  on  their  joint 
account ;  and  which  he  ezj^essly  charges  was  fraudulently 
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and  coOusitely  sold  to  Kendall  or  sonie  other  person  unknown  EAannH  Dist. 
to  him,  by  said  Cox,  at  three  cents  per  pound,  being  one-half  -^tf^^^ry^  ^^^s. 
less  than  its  real  value,  and  at  a  loss  of  one  thousand  six         cox 
hundred  dollars,  for  which  he  prays  judgment,  and  that  the 
{Aaindffi  demand  be  rejected. 

The  plaintiff  filed  an  amended  petition,  alle^ng  that  the 
sugar  and  molasses  mentioned  in  the  answer,  is  duly  account- 
ed for  and  included  in  the  general  account  current  annexed  to 
his  ori^nal  petition,  the  balance  of  which  is  yet  due  as  claim- 
ed. He  then  propounded  a  number  of  interrogatories  to  the 
defendant,  which  he  requires  to  be  answered,  explaining  and 
proving  various  items  in  the  account,  showing  the  business 
transactions  between  them,  together  with  detailed  accounts 
annexed.  The  amended  petition  and  interrogatories  were 
duly  served  on  the  defendant 

In  an  amended  answer,  the  defendant  charged  the  plaintiff 
with  the  additional  sum  of  one  thousand  one  hundred  and 
twenty-four  dollars  eighty-nine  cents,  and  also  with  five 
hundred  dollars,  the  proceeds  of  thirty-four  bales  of  tobacco^ 
foe  which  sums  he  prays  judgment. 

Before  trial  the  defendant  moved  to  have  the  interrogatory, 
requiring  his  answer  concerning  the  agreement  to  pay  ten 
per  cent,  interest  on  all  the  advances  made  to  him  by  the 
plainlifl^  stricken  out,  on  the  ground  that  it  tended  to  esta- 
blish a  fact  which  could  only  be  proved  by  written  evidence. 
The  court  sustained  the  motion,  and  the  plaintiff  excepted  to 
its  opinion. 

The  defendant  neglected  to  answer  the  series  of  interroga- 
tories annexed  to  the  supplemental  petition,  touching  and 
explaining  the  various  accounts  and  transactions  between  the 
parties. 

Upon  hearing  a  mass  of  testimony  on  the  merits,  and  the 
explanations  of  the  parties  by  their  counsel  respectively,  the 
jury  returned  a  verdict  in  favor  of  the  defendant,  for  one 
thousand  three  hundred  and  eighteen  dollars ;  after  an  unsuc^ 
cessful  effort  to  obtain  a  new  trial,  judgment  being  rendered 
in  conformity  to  the  verdict,  the  fdaintiff  appealed. 
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Ernnw  DisT.      A.  ^  J.  Seghersy  for  the  plaintiff. 

ofitiary,  I  IS.       ,p|^^  account  sued  on  in  this  case,  is  completely  established 

^'  by  the  interrogatories  propounded  to  the  defendant,  which  are 

xiTCHBu.      to  be  taken  as  confessed  by  the  refusal  and  neglect  of  the 

defendant  to  answer  them.     It  is    proved  further,  by.  the 

testimony  of  Kendall,  former  partner  of  the  defendant,  by 

the  vouchers  annexed  to  the  petitions,  and  by  the  admissions 

of  counsel. 

2.  The  sums  set  up  by  the  defendant  in  his  reconventional 
demand  as  alleged  in  his  several  answers,  are  all  accounted 
for  and  fully  explained  in  the  accounts  rendered  by  the 
plaintiff. 

3.  The  district  judge  erred  in  ordering  the  first  interroga- 
tory propounded  to  the  defendant  to  be  stricken  out,  by  which 
the  plaintiff  was  deprived  of  his  testimony  concerning  the 
agreement  to  pay  conventional  interest.  La.  Code^  art.  2255, 
6  Martin,  380. 

4.  The  interrogatories  propounded,  relative  to  the  several 
accounts  and  transactions  between  the  parties,  should  have 
been  ordered  by  the  court  to  be  taken  as  confessed,  and  all 
the  facts  stated  therein  as  proved  in  favor  of  the  plaintiff,  and 
the  jury  instructed  to  receive  them  as  proved  and  admitted. 
Code  of  Practice,  349. 

6.  The  verdict  of  the  jury  is  clearly  contrary  to  the  evidence 
of  the  case,  and  if  this  court  is  not  willing  to  render  a  final 
judgment  on  the  merits,  on  the  evidence  in  the  record,  it  will 
remand  the  case  for  a  new  trial,  with  directions  that  the 
defendant  be  required  to  answer  relative  to  the  agreement  to 
pay  conventional  interest. 

JVTc&oBff  4*  Taylor,  contra, 

BuUard,  /.,  delivered  the  opinion  of  the  court 

The  appellant  relies  for  a  reversal  of  the  judgment  rendered 
against  him,  on  the  grounds,  Ist.  That  the  court  erroneously 
dispensed  the  defendant  from  answering  an  interrogatory, 
annexed  to  the  petition,  by  which  the  plaintijf  sought  to  prove 
that  the  defendant  had  agreed  to  pay  an  interest  at  ten  per 
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cent  on  certain  advances  made  by  him,  as  commission  mer-  Eastikh  Dtst. 
chanty  which  interest  formed  an  item  in  the  account  annexed  ^°^^^^  '^^^- 
to  the  petition  ;  and,  2d.  That,  although  the  defendant  had  cox 

neglected  to  answer  certain  interrogatories  annexed  to  a  xitchxix. 
supplemental  petition,  no  effect  was  given  to  such  neglect  Inanaetionon 
or  refusal  to  answer,  but  that  the  facts,  which,  under  those  account  due,  the 
circumstieLnces,  should  have  been  taken  as  confessed,  were  jJjJJJ^to  interro^ 
entirely  overlooked  by  the  jury  in  rendering  their  verdict,  gate  the  dcfend- 
We  are  of  opinion  that  the  court  erred  in  striking  out  the  agreement  of  the 
interrogatory  touching  the  defendant's  agreement  to  pay  JrCTtrcmiI*i^S^ 
conventional  interest.     It  has  been  settled  in  this  court,  that  c*^ 

...  -   -  -  .  The     vnting 

writmg  is  not  of  the  essence  of  an  agreement  to  pay  mterest  at  is  not  of  the  es- 
ten  percent.,  but  that  the  legislature  only  intended  to  exclude  ^^ent  to  pi^ 
testimonial  proof  of  such  agreements.     6  Martiny  278.  interest  »t  t«m 

It  is  also  clear,  that  if  the  defendant  neglected  to  answer  that  the  legisia- 
the  interrogatories  annexed  to  the  supplemental  petition,  the  ed  to  ^exdnde 
facts  required  to  be  disclosed,  ought  to  be  taken  pro  confesna.  ^'^^***'*"^^ 
But  as  the  case  cannot  be  examined  on  the  merits,  we  express  ment. 

.    .         *    >     ai_     *  A  ^  *i_  J*   A  Where  the  de- 

no  opmion  as  to  the  correctness  of  the  verdict.  fendant  negieett 

to  answer  inter- 
rogatories     an- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  nexed  to  the  pe- 
judgment  of  the  District  Court  be  annulled  and  reversed,  the  required  to  he 
verdict  set  aside,  and  the  case  remanded  for  a  new  trial,,  with  to'he'^koB*M 
directions  to  the  judge  not  to  dispense  with  the  answer  of  the  confessed.  • 
defendant  to  the  interrogatory  touching  conventional  interestf 
and  that  the  appellee  pay  the  costs  of  this  appeal. 
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Bifnmv  Ihsv. 
JamtBy,  18d5. 

CLARK  BTAU, 

CUJKK  ST  AX8«   V9.   GmOBD  ST  A£«. 

RITBAL  raOM    THB    rAftlRB  COVRT    WOM.    TKS    rAEm    JLITO    dTT    OP 


The  BifiiRl  for  Afeoai,  URde  by  the  rRptain  of  r  yeiRel  on  e&teniig  Um 
nouth  of  the  MiMiRtippi  rmr,  doei  not  confer  on  him  the  obUgmlion  of 
R  contTRct  of  towRge,  with  the  fint  tow-boRt  coming  Rlong  tide.  Up  to 
the  time  when  the  ship  is  RctnRlly  tRken  in  tow,  nnd  the  Toyege  com- 
menced, the  cRptRin  of  the  veMel  is  Rt  liberty  to  chenge  his  mind,  Rod 
employ  unother  boet. 

No  nsRge  or  custom  of  Bteem-boRts  Rnd  tow-boRls,  thRt  the  first  coming 
RJong  side  of  r  ship*  on  r  signRl  mRde  for  tflsoai,  hes  thereby  ea  Rheohito 
towRge  ootttTRct,  et  Rn  estRblished  rete,  to  tow  the  yeesel  kite  the  poit  0£ 
New-Orleens,  i$  bindtng,  when  such  custom  hes  only  prevRiied  fiTe  or 

six  yesrs,  Rmong  those  heving  Rn  interest  in  estRblishing  it. 

* 

This  is  an  action  against  the  captain  and  owners  of  the 
ship  Tarquin,  to  recover  of  them  three  hundred  and  fifty 
dollars,  for  an  alleged  breach  of  contract,  to  tow  said  fibip 
from  the  Bali2e  to  New-Orleans. 

The  plaintiffs  allege  they  are  joint  owners  of  the  tow-boat 
Huntress,  and  that  at  the  special  instance  and  request  of  the 
master  of  said  ship^  made  known  by  signal,  they  came  along 
side,  made  fast,  and  commenced  towing  the  ship^  the 
contract  being  expressly  and  tacitly  agreed  on  with  (he  cap- 
tain, to  tow  her  to  the  city  for  three  hundred  and  fifty  dollars; 
when  without  any  cause  or  reason,  but  merely  through  whim 
captain  OifTord  refused  to  be  towed  by  the  Huntress,  and 
employed  another  boat.  -  The  plaintiffs  now  claim  the  sum 
of  three  hundred  and  fifty  dollars,  as  the  price  due  on  their 
contract,  in  undertaking  and  agreeing  to  tow  said  ship  to 
the  city  of  New-Orleans,  from  th^Balize. 

The  defendants  pleaded  a  general  denial. 

The  evidence  on  which  the  case  was  tried,  is  fiilly  stated  in 
the  opinion  of  this  court. 
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The  parish  judge  decided,  that  the  teBdinoDy  established  it  ^unxs  Dm, 
as  the  prevailing  rule  or  cofAom  of  tow-boats,  oo  the  Missis-  JamtaiTf,  ibss. 
sippiy  that  when  a  vessel  makes  signal  for  Heamy  the  first  boat   cxabk  n  aim. 
that  gets  along  side,  is  entitled  to  tow  her  up.  Mums  xr  asm. 

2.  That  this  rule  or  custom  being  thus  establidied,  every 
vessel  making  signal  for  steam,  comes  under  an  implied 
contract,  to  be  towed  by  the  first  boat  coming  along  side. 

3.  An  exception  might  probably  exist,  if  the  boat  ofleriiig 
her  services,  was  not  of  sufficient  power. 

4.  It  is  in  evidence  in  this  case,  that  the  tow-boat 
Huntress,  on  signal  made  from  the  ship  Tarquin,  was  the 
first  boat  along  side,  and  boarded,  and  mfler  being  nearly 
made  fast,  was  discharged  by  the  captain  of  the  ship,  and 
the  tow-boat  Grampus  employed  to  tow  her. 

JL  That  the  Ori^mpiis  is  shown  by  the  testimony,  to  be  of 
less  power  and  speed  than  the  Huntress. 

6.  That  the  price  of  towage  is  proved  to  be  three  hundred 
and  fifty  doUaics.  Judgment  was  rendered  accordingly  for 
this  sum.  After  an  unsoccessf^  attempt  to  obtain  a  new 
trial,  the  defendants  appealed. 

RMeliuSy  ioF  the  plaintiff 

1.  The  contract  is  sufficiently  proved.    The  captain  of  the 
Tarquin  made  a  general  signal  for  ateom,  which  must  be  ' 
considered  as  a  proposition,  and  the  coming  along  side  by  the 
Huntress,  was  an  acceptance  of  the  proposition,  by  which  the 
contract  was  oompleited.     La.  Csde,  1792,     fUd.,  1811. 

t.  The  usage  is  sufficiently  shown,  and  OMiy  be  considered 
as  additional  evidence  of  the  contract    LtL  Coda,  1958, 19C1. 

The  fuanhan  of  damages  is  fidly  established  by  the 
evidence.     La.  Codt,  1938. 

T.  Stidettj  for  the  defendants.  The  cuertom  *«*  usage  relied 
on,  to  sustain  the  plaintiA'  demand,  should  be  repndiated. 

1.  Because  it  is  in  evidence,  that  the  tow-boats  have  only 
beenin  use  on  theMiHissippi,foriAK)iitthe  last  six  yean,  and 
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Eivmv  Dot.  a  cnstom  cannot  grow  up  and  aasuine  the  force  of  law,  in 
^>''^'  80  short  a  period      La.  Code^  art  S.      2  Starkie,  JfoU  450. 


eLAURAu.  Febrero,  part  11,  lib.  1,  cap.  5,  §  4,  26.  1  Pothkr,  O^  det 
•moM  niiM,  I^oit  Romamei  CatUume^  159. 

t.  Even  if  a  cuslom  could  be  established  in  so  sb(»t  a  time, 
yet  the  evidence  adduced  by  plaintiff  is  not  sufficient  to  prove 
its  esdstence.  1  GaUUon,  444.  1  Martm,  «Y.  S.  192.  S 
Siarkie  an  EoUenee,  448.     FebrerOf  ubi  wuper. 

S.  Even  were  the  custom  sufficiently  proven,  it  should  Dot 
be  recognised,  because  it  is  neither  consistent  with  natural 
equity,  nor  with  the  spirit  of  positive  laws  on  the  subject  of 
obligations.     1  PoihUr^  165. 

4.  Although  the  court  should  consider,  that  under  the 
circumstances,  and  by  force  of  the  usage  set  up^  tbe  defend- 
ant must  be  deemed  to  have  contracted  to  employ  the  plain- 
tiff to  tow  his  vessel  to  New«Orleans,  yet  the  damages  given 
for  the  inexecution  of  this  obligation  are  excessive,  and 
should  be  reduced  to  the  amount  of  loss  actually  sustained 
by  plaintiff.     La.  Code^  1924^  19^»  «ec.  1,  2,  S. 

Maihewi  /.,  delivered  the  opinion  of  tbe  court. 

This  is  a  suit  brought  by  the  captain  and  owners  of  the 
steam-boat  Huntress,  employed  as  a  tow-boat  for  vessels, 
passing  between  New-Orleans  and  the  Balize,  against  the 
captain  and  owners  of  the  ship  Tai-quin.  Tbe  plaintiflsbase 
their  action  on  a  contract  for  towing,  made  between  the 
captain  of  the  steam-boat  and  the  captain  of  tbe  shif^  hj 
which  it  was  agreed  between  the  parties,  that  the  latter 
should  be  towed  to  New-Orleans  by  the  former,  at  the 
usual  or  customary  price  for  such  a  voyage  of  towingy  which 
is  averred  to  be  three  hundred  and  fifty  dollars.  Judgment 
for  this  sum  was  rendered  against  the  defendant,  in  the 
court  below,  from  which  they  appealed. 

The  testimony  of  the  case  shows  it  to  be  novel,  and 
although  not  of  much  consequence  as  relates  to  the  amount 
in  controversy,  it  may  be  considered  somewhat  important,  as 
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establishing  principles  concerning  the  interpretation  of  con-  EmmBv  Oist. 
tracts  like  that  on  which  the  plaintiffs  rely  for  a  recovery  in  '^<""«ry»  mg» 
the  present  instance.  clakk  n  alb. 

It  appears  by  the  testimony,  that  the  ship  was  at  olu  Qtrgowon  aim. 
anchor,  in  the  south  west  pass  of  the  Mississippi,  having 
been  piloted  over  the  bar.  At  the  same  time,  two  tow-boats 
were  laying  some  distance  below  her.  A  signal  for  steam 
appeared  on  board  the  ship,  and  these  two  boats  got  under 
way  and  approached  her,  the  boat  for  the  benefit  of  whose 
owners  the  value  of  the  towage  is  claimed,  and  the  Grampus. 
The  former  came  first  along  side  the  ship,  and  was  about 
making  fast  to  her  for  the  purpose  of  towing,  when  the 
captain  of  the  vessel  refused  to  be  towed  by  her,  and  was 
fim&Uy,  by  agreement,  towed  to  the  city  by  the  latter.  These 
we  believe  to  be  all  the  important  facts  established  by  the 
testimony. 

From  these  facts  a  question  arises,  whether  any  contract 
was  created,  binding  on  the  parties,  sufficient  to  compel  the 
master  of  the  tow-boat  to  convey  the  ship  to  the  port  of 
New-Orleans,  and  to  oblige  the  captain  of  the  latter  to 
submit  his  vessel  to  be  towed  by  the  former,  from  the  tennis 
nus  a  quo  to  the  termxMM  ad  quam^  and  to  pay  the  usual  price 
of  such  towage. 

Contracts  are  either  express  or  implied,  from  which  obli« 
gations  arise  to  do  or  not  to  do,  &c.  To  their  perfection  they 
require  the  consent  of  two  parties  at  least,  or  the  concurrence 
of  two  wills.  When  this  consent  is  made  by  words,  in  the 
ordinary  mode  of  conveying  ideas  from  one  person  to  another, 
they  are  express ;  when  an  obligation  results  from  the  cir- 
cumstances of  a  case,  the  contract  is  said  to  be  implied  or 
tacit,  that  is  when  the  agreement  is  not  entered  into  by 
words  or  writing,  and  although  a  contract  may  be  made 
by  signs,  yet  as  they  are  not  the  ordinary  mode  of  com- 
municating ideas,  such  a  contract  must  be  viewed  as  par- 
taking rather  of  the  latter  class  thaa  the  former ;  but  the 
obligations  resulting  from  either  species,  may  be  enforced  ;  in 
other  words,  the  obligations  arising  from  both,  are  what  the 
law  terms  perfect 
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BMvnv  Dnv.      The  contract  conteDded  for  on  the  port  of  the.  jdaiDtifli^  is 
'*^-^  lacit,  beinf  made  by  mgnh^  and  if  it  were  complete  wouM 
K  BT  Au.   produce  reciprocal  obligations  on  the  parties^  L  e.»  if  it  neces- 
r  AM.  ^^Ltily  results  from  the  signal  giren  by  the  captain  of  the  ship, 
and  the  subsequent  conduct  of  the  master  of  the  tow-boal) 
that  the  one  asked  the  other  to  tow  bia  Tessel  to  New-Orieans^ 
and  the  latter  consented  so  to  do,  the  coDtraet  would  be  com- 
plete»  and  obligatory  on  both  the  contmcting  parties ;  but  cm 
general  principles  of  law,  we  do  not  think  the  facts  of  the 
case  authorise  such  a  conclusion.     We  take  fat  granted,  that 
the  commanders  of  most  of  the  Teseeba^  if  not  all»  arriviDg 
from  sea  at  the  mouths  of  the  rirer,  know  that  there  are  a 
'number  of  steam-boats  in  the  neighborhood,  whose  constant 
employment  is  to  tow  such  vessels  to  the  portof  New*OiieaA% 
and  that  tlieir  masters  are  always  ready  and  willing  to  answer 
any  signal  for  steam,  by  conducting  that  boat  to  the  place  of 
tl^  !!££  ^  ^he  signal.      Such  signal  seems  to  ue,  to  express  notbingr 
the  certain  of  a  more  On  the  part  of  a  captain  who  makes  it,  than  a  wish  oc 

TeMel,  on  enter-    ,     .  -  ,  ^  i,  * 

inif  the  rooQthof  dosue  to  have  his  ship  aided  in  her  progress  by  a  steam-ooaty 
riter,  doeT'not  but  does  not  amount  to  an  absdute  consent  and  agreement 
Sm^h^oII'^  to  be  towed  by  the  first  boat  that  may  choose  to  come  tiong 
a  eootrMt  of  side  of  his  vessel,  or  any  other  that  may  subsequently  coine 
fint**^  tow-boat  D^ftf  ^  her.  He  would  be  at  liberty  to  change  bis  miod, 
SSl'^p  to  ulf  '"*^  refuse  to  be  towed^  up  to  the  time  when  his  vessel  was 
time  when  the  actually  taken  in  tow,  and  the  voyage  cocooienced ;  and  or 
taken?n  tow,an2  Buch  change  ot  wiU,  uo  contrsjct  would  properly  take  place, 
m«^!Se«lJl  *«^  relation  to  any  particular  voyage.  If  therefore,  the  mester 
b*"  '^'librt^**^*  ^^  **  vessel  could  refuse  altogether  to  be  towed,  without 
ehangehiimiiid,  violating  any  contract,  because  none  had  really  been  stsde^ 
ajk^emp^oy  an-  j^  f^\Q^^  ^s  a  corrollary,  that  when  two  boats  make  their 
Ko  uMge  or  appearance,  a  commander  of  a  ship  may  contract  with  the 
hoata"aBd^to^  proper  officer  of  one  of  them,  as  he  may  select,  without  any 
fiJIt*'  *'^**  injury  to  any  rights  of  the  other,  which  was  done  In  the 
along  tide  of  a  present  case.  Though  perhaps  when  on  a  signal  for  steain* 
maSe^for  «tem.  Only  COO  boat  approached  the  vessel,  and  the  captain  refused 
ibLS^^w^  to  be  towed,  he  and  his  owner  might  be  bound  to  remunerate 
eontnet,  at  ao  tbe  owner  of  the  boat  for  the  unnecessary  trouMe  and  expense 
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to  which  they  may  have  been  put,  by  the  waveriog  and  EAmsir  Dm. 
indecisive  conduct  of  the  person  who  caused  such  expense.  ■fa««iary»  's^s. 
As  to  the  arguments  based  on  the  proof  of  a  pretended  kixball  xt  al. 
custom,  prevailing  amongst  the  different  masters  and  owners  hichouoh. 
of  tow-boats,  plying  between  the  city  and  the  Balize,  we  con-  estabiiBhed  mte, 
sider  them  as  entitled  to  little  consideration.  It  would  be  an  seisinto  the  port 
extraordinary  occurrence  in  legislation,  established  by  custom  2f  ^^wj^^when 
and  usage,  to  give  to  a  few  steam-boat  captains,  and  the  «uchcuBtom  hw 
owners  of  tow-boats  authority  to  make  laws,  in  consequence  five  or  six  years 
of  a  usage  which  relates  solely  to  their  own  interests,  of  ^^^  ^  \n^ 
a  duration  of  not  more  than  five  or  six  years,  to  have  a  ?«*  \^  ettabiidi- 
binding  force  on  the  owners  of  vessels  over  the  whole  world. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  avoided,  reversed  and 
annulled ;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  judgment  be  here  entered  for  the  defendants  and 
appellants,  as  in  case  of  non-suit,  with  costs  in  both  courts.    < 


» 


KIMBAT4L  &   LILLY  VS.    KICHOLSOIT. 

APPEAL    FROM  TRK   COURT    OF  TBI   FIRIT   JVOICIAL   DISTRICT* 


Where  the  decision  of  a  case  depends  wholly  on  matters  of  fact,  and  when, 
on  an  examination  of  the  testimony,  it  warrants  the  verdict  of  the  jury* 
the  judgment  rendered  thereon  will  not  be  disturbed. 

This  was  an  action  to  recover  damages  against  the 
defendant,  for  the  loss  by  fire  of  the  steam-boat  Saratoga^ 
while  in  the  custody  of  the  defendant.  The  plaintifis  allege 
the  boat  was  destroyed  through  the  negligence,  carelessness 
and  fault  of  the  defendant,  for  which  he  is  personally  liable. 

The  defendant  pleaded  a  general  denial,  and  that  said 
boat  had  been  legally  seiised  under  a  writ  of  seizure,  from 

67 


690  CASES  IN  THE  SUPREME  COURT 

BitTKB^r  DisT.  the  United  StAtes  District  Court,  and  was  at  the  time  of  her 
'*'''**^  '*'^-    accidental  low  by  fire,  in  his  custody  as  marshal  of  the 
KixBALL  rr  AL.  United  States ;  arid  that  said  accident  happened  without  his 
ncBouov.     ^ult,  for  which  he  is  not  liable. 

On  these  issues  and  pleadings  the  parties  went  to  trial;  a 
mass  of  testimony  was  taken,  and  tlie  whole  case  snbnutted 
to  a  jury,  who  returned  a  verdict  for  the  defendant.  The 
plaintifis  appealed  from  the  judgment  confirming  the  verdict, 

/.  W.  Smithy  for  the  plaiatift  and  appellants. 

MaihtwB^  J.,  delivered  the  opinioD  of  the  court. 
This  is  a  suit  against  the  defendant,  who  is  marshal  of  the 
United  States,  for  the  Eastern  District  of  the  State  of  Loo- 
isiana,  in  which  damages  are  claimed  from  him,  on  allega^ 
tions  of  negligence  and  misconduct,  in  keeping  and  guarding 
the  steam-boat  Saratoga,  (of  which  the  plaintiffs  were  owners) 
whilst  in  his  custody  under  seizure,  by  order  of  the  Distnct 
Wheretbede-  Court  of  the  Uniled  States,   &c.;   the  boat  having  been 
SJJScU  \^j  consumed  by  fire  during  that  period. 
«»   "^tt««   of     The  cause  was  submitted  to  a  jury  in  the  court  below,  who 
an  examination  found  a  verdict  for  the  defendant,  and  judg-ment  being  thereon 
U  *aSTfc  rendered,  the  plaintiffs  appealed. 
Teniict  of  the  ju-      The  decisiou  of  the  case  depends  wholly  on  matters  of  fact. 

ry,  the  judgment  .       ■    ■  .  ,      '  .    •       jU«#  i# 

rendered  there-  We  have  examined  the  testimony,  and  are  of  opinion  taai  u 
dTiurbed.*^*  ^  warrants  the  verdict  and  judgment  of  the  court  below. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  aflkmed,  with  costs. 
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kmXh  FftOM   TBB  OOU»T  OF  TBI   VIEBT    lUDlOIAX*   DI9T&10T. 

Where  a  passeng^er  engages  his  passage  oa  deck  or  in  the  steerage,  and  in 
consequence  of  continued  intoxication  and  ridiculous  conduct,  is  made 
the  butt  and  sport  of  the  other  passengers,  without  the  interference  of  tlie 
captain,  the  lattor  is  not  liable  in  damages  for  such  treatment  during  the 
vojage. 

This  is  an  action  for  damages  against  the  defendant,  as  cap- 
tain of  the  schooner  Mayflower,  for  alleged  ill  treatment  of 
the  plaintiff,  on  a  late  voyage  from  Charleston  to  New- 
Orleans. 

The  defendant  pleaded  a  general  denial. 

The  evidence  shows  that  the  plaintiff  was  during  a  great 
portion  of  the  voyage,  inj^a  state  of  mental  derangement,  occa- 
fiioned  by  frequent  and^arge  potions^of  brandy,  and  while  in 
that  state  his  conduct  was  very  odd,  eccentiic  and  ridiculous, 
80  as  to  provoke  the  ridicule  and  pranks  of  the  passengers  on 
board.  It  did  not  appear  that  the  captain  interfered  in  any 
way;  and  the  plaintiff  received  no  personal  injury  or  harm^ 
except  getting  powder  burnt  from  the  flash  of  a  pistol  in  his 

face. 

On  bearing  ^all  the  testimony  the  district  judge  gave  judg- 
ment for  the  defendant.     The  plaintiff  appealed. 

KeUy  and  Kemdcutt  for  the  plaintiff. 

1.  The  defendant,  as  commander  of  the  vessel,  was  bound 
to  protect  the  plaintiff,  a  passenger  on  board,  from  insult  and 
abuses  which  were  continually  heaped  on  him  during  the 
voyage. 

2.  The  proof  makes  out  a  case  of  great  hardship  on  the 
part  of  the  plaintiff,  for  which  he  is. entitled  to  exemplary 
damages.  The  judgment  of  the  District  Court  should  there- 
fore be  reversed. 
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Prestoriy  contra. 
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Ernmmv  Out.      BulUgrdf  /-i  delivered  the  opinion  of  the  court. 

iHitKiry,  1835.       ppj^^  plaintiff  complains,  that  having  taken  his  passage  as  a 

■iMiAv       cabin  passenger  on  board  a  schooner  commanded  by  the  de- 

rumvmt,     fendant,  from  Charleston  to  New*Orlean%  he  was  during  the 

passage  grievously  ill  treated  by  him.     That  he  was,  after 

being  at  sea  some  days,  forcibly  expelled  from  the  cabin, 

bound  with  ropes,  exposed  on  deck  without  shelter,  and  not 

allowed  sufficient  food,  to  his  damage  one  thousand  dollars. 

The  judgment  of  the  District  Court  was  in  favor  of  the 

defendant  on  the  merits,  and  the  plaintiff  appealed. 

The  evidence  clearly  shows  that  the  plaintiff  engaged  his 
passage  on  deck  or  in  the  steerage,  and  that  he  was  not  a 
cabin  passenger.     The  captain  was  not,  therefore,  bound  by 
contract  to  give  him  cabin  room,  nor  perhaps  provisions.    Bat 
it  appears  that  the  plaintiff  ate  with  the  crew  and  fared  as  they 
did.     In  some  respects  he  appears  to  have  fared  better ;  for 
although  in  common  with  the  sailors  he  was  put  on  short  al- 
lowance, yet  he  did  not  stint  himself  in  his  allowance  of 
^^1^^^  ^        brandy,  of  which  he  laid  in  abundant  stores  at  Charleston. 
•enger  engnget  The  consequence  was,  that  during  the  voyage  he  gave  un- 
deek^rTi  the  equivocal  evidence  of  mania  hpotUy  was  on  the  look  out  for  a 
Z^^^ei^^  J3  ferry  boat  to  take  him  ashore  and  could  not  sleep.    Under 
eonttnttedtDtoxi-  Uiese  circumstances  he  became  the  butt  of  ridicule  toother 
euioot  eondttcti  passcngers  on  board,  who  appear  to  have  amused  themselves 
ilid^rt  rf  Ae  ^^^^^^^  roughly  at  his  expense.     It  is  shown  that  the  captain 
other pMKngen,  remonstrated  with  them  on  the  subject  and  did  nothing  hhn- 
teifeKiioe  of  the  Self  to  annoy  the  plaintiff.     The  plaintiff  received  no  personal 
terri  nAbte  injury,  and  we  think  with  the  court  below,  that  no  man  ought 
in  damasei  for  to  comolaiu  of  being  ridiculed  when  he  has  made  hiDMelf 

tueh     treatment  ^  ^ 

daring  the  roy-  ridiculoUS. 

•Se. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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BaSTSKK    018T. 

'    Jamuunf,  1835. 


SXLPBUCH 

DBLPBUCH  VS,    DUTAKT.  hotabt. 


ArpKAL  FROM   TBI   COURT   9W   THK    riRS^  JUDICIAL   DISTEICT. 

In  an  action  by  the  principal  against  his  factor,  to  account  and  pay  over 

a  balance  for  merchandise  sold  on  consignment,  it  devolves  on  the  latter 

to  show  he  has  not  received  any  money  by  the  sale  of  the  goods,  or 

collected  any  of  the  debts,  and, to  establish  this  to  bo  the  case  without  his 

faulty  in  order  to  avoid  being  liable. 

This  is  an  action  on  behalf  of  the  late  commercial  firm  of 
Delpeuch  &  Co.,  against  the  defendant  as  a  factor,  to  compel 
him  to  pay  over  the  balance  due  on  an  invoice  of  goods,  sold 
by  him  at  Tampico,  on  account  of  the  plaintiff's  late  firm. 

The  petition  charges,  that  the  firm  of  Delpeuch  &  Co. 
consigned  to  the  defendant,  then  residing  at  Tampico,  an 
invoice  of  goods,  which  the  latter  sold  together  with  goods  of 
his  own,  to  the  firm  of  Sennisson  &  Slock,  for  forty  thousand 
five  hundred  and  eighteen  dollars  and  twenty-eight  cents ; 
that  fifteen  thousand  nine  hundred  and  seventy-one  dollars 
and  nineteen  cents  of  this  sum,  belonged  to  the  plaintiff's 
firm  as  their  proportion  of  the  stock  of  goods  thus  sold ;  and 
that  they  have  received  but  four  thousand  and  seventy-eight 
dollars,  leaving  abalance  of  eleven  thousand  eight  hundred 
and  ninety-three  dollars  yet  unpaid,  for  which  they  pray 
judgment. 

The  defendant  excepted  to  the  plaintiff's  right  to  sue  in 
this  case,  on  the  ground  that  other  suits  had  been  instituted, 
and  were  now  pending  by  the  said  firm  of  Delpeuch  &  Co., 
for  the  same  cause  of  action.  The  district  judge  overruled 
the  exception. 

The  defendant  pleaded  the  general  issue,  and  averred  that 
he  had  not  received  from  his  vendees,  the  money  claimed  by 
the  plaintiff,  and  was  not  liable  for  the  same  in  this  action. 

The  evidence  shows,  that  Delpeuch  &  Co.,  in  August, 
1830,  shipped  to  the  defendant  at  Tampico,  for  sale  on  their 
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EAtnmv  Ditr.  account,  a  quantity  of  merchandise,  which,   with  others 

^*  '*^*   belonging  to  the  defendant  and  one  Canez,  in  the  same 

BBi^cca      month,  were  sold  to  Sennisson  &  Stock,  merchants  in  Tarn- 

tivwAmr.       pico,  for  forty  thousand  five  hundred  and  eighteen  dollars, 

and  their  notes  taken  on  short  time.    The  amount  of  Del- 

peuch  &  Co's.  interest  in  this  sale,  is  alleged  to  be  fifteen 

thousand  nine  hundred  and   seventy-one  dollars,    and    a 

balance  of  eleven  thousand  eight  hundred  and  ninety-three 

dollars,  is  shown  to  be  yet  due  to  them. 

In  October,  18S1,  Delpeuch  dissolved  with  Castelroan,  and 
in  the  articles  of  dissolution  it  was  recited,  that  as  Sennisson 
&  Stock  were  indebted  to  Delpeuch  &  Co.,  in  the  sum  of 
eleven  thousand  eight  hundred  and  ninety  three  dollars,  on 
the  goods  sold  to  them  by  Dufiirt,  it  was  agreed  that  Delpeuch, 
who  was  charged  with  the  liquidation  of  the  partnership, 
should  take  this  debt  for  eight  thousand  dollars,  and  to 
account  if  more  was  received,  and  allowed  half  of  the 
deficiency  if  less. 

It  was  shown,  that  a  judgment  had  already  been  rendered 
against  Castelman  and  Dufart,  for  four  thousand  dollars  on 
this  agreement. 

Previous  to  the  dissolution,  Dufart  rendered  an  account  to 
Delpeuch  &  Co.,  in  which  he  says,  "  the  sums  which  follow, 
remain  to  be  collected  for  merchandise  which  I  have  sold  on 
their  account  up  to  this  time,  and  from  which  I  am  dis- 
charged ; ''  and  among  the  items  or  sums  thus  i^ted,  is  one 
of  eleven  thousand  eight  hundred  and  ninety-three  dollars^ 
due  by  Seonison  &  Stock. 

At  the  foot  of  the  account,  Dufart  says,  *^  it  is  through 
error  that  it  is  said  in  the  account  current,  that  Delpeuch  & 
Co.  ought  to  be  charged  with  the  sum  due  by  Sennisson  & 
Stock.  I  am  charged  with  the  recovery,  amounting  to  eleven 
thousand  eight  hundred  and  ninety-three  dollars,  &c.,  on 
which  I  am  to  have  a  commission,  &c." 
.  In  March,  1832,  Sennisson  &  Stock  wrote  to  Dufart,  then 
at  New-Orleans,  that  they  wguld  be  compelled  to  abandon 
the  balance  of  the  merchandise  to  him,  which  they  had  pur- 
chased, and  which  they  did,  accompanied  by  an  invdce  and 
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account^  showing  they  still  owed  Dufart  one  thousand  four  Eimiur  Dm. 
hundred  and  seventy  dollars.  January,  isas. 

It  appeared  from  all  the  accounts,  that  in  the  return  of  the  itblpkucb  - 
merchandise  and  credits  for  sales  roade»  Dufart  received  in  all,  umLwr. 
twenty-one  thousand  five  hundred  and  seventy-nine  dollars, 
from  Sennisson  &  Stock.  Deipeuch  claimed  fifteen  thoilsand 
nine  hundred  and  seventy-one  dollars  originally,  and  his 
share  on  the  sum  received  would  be  eight  thousand  four 
hundred  and  sixty-one  dollars,  of  which  he  had  already 
received  four  thousand  and  seventy-eight  dollars,  and  has  a 
judgment  against  Castelman  and  Dufart  for  four  thousand 
dollars. 

The  district  judge  gave  judgment  of  non-sulL  The 
plaintiff  appealed. 

SouUf  for  the  plaintiff,  insisted  on  a  reversal  of  the 
judgment,  because  the  district  judge  admitted,  that  it  is 
clearly  proved  there  is  a  balance  due  to  Deipeuch  &  Co.,  of 
eleven  thousand  eight  hundred  and  ninety-three  dollars. 

%.  That  Dufart  is  accountable  for  the  goods  and  credits 
abandoned  to  him  by  Sennisson  &  Stock,  inasmuch  as  he  took 
them  at  his  own  risk.  This  matter  has  also  been  fully  settled 
between  Dufart  and  Sennisson,  by  a  judgment^  to  which 
Dufart  has  submitted. 

3.  Admitting  that  Dufart  is  not  bound  to  account  for  the 
credits  transferred  to  him  by  Sennisson  &  Stock,  until  they 
are  collected,  he  is  accountable  to  Delpuech  for  his  propor- 
tion of  seventeen  thousand  five  hundred  and  eighteen  dollars^ 
the  amount  of  goods  abandoned  to  him. 

4.  That  under  all  the  circumstances,  Dufart  having 
accepted  the  abandonment  by  Sennisson  &  Stock,  and  had 
the  immediate  control  of  the  goods  and  credits  thus  transfer- 
red, from  March,  1831,  judgment  should  have  been  given, 
ordering  him  to  account  for  the  same  to  the  plaintiff 

•  Canon,  eontm,  ^ 
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EAsnur  Oin.      Martin,  X,  delivered  the  opinion  of  the  court 

"^"^^  The  plaintiff  being  charged  with  the  settlement  of  the 

sKLTsucai  affairs  of  the  late  firm  of  Delpeuch  &  Co.,  consisting  of 
»CTABT.  himself  and  D.  Castelman,  as  the  sole  and  only  members 
thereof,  alleges,  that  said  firm  consigned  to  the  defendant, 
residing  at  the  time  in  Tampico,  an  adventure  or  parcel  of 
merchandise,  belonging  partly  to  himself  and  partly  to 
Canez,  for  an  aggregate  sum  of  forty  thousand  five  hundred 
dollars,  in  which  fifteen  thousand  nine  hundred  and  seventy- 
one  dollars  and  fourteen  cents  was  included,  being  the  amount 
of  merchandise  consigned  by  the  said  firm  of  Delpeuch  & 
Co. ;  that  the  defendant  has  accounted  for  only  the  sum  of 
four  thousand  and  seventy-^ight  dollars,  which  leaves  a 
balance  of  eleven  thousand  and  ninety-three  dollars  and 
ninety-seven  centg,  and  interest,  still  unpaid  and  unac- 
counted for,  for  which  the  plaintiff  has  instituted  this  suit 

The  answer  of  the  defendant  denies  his  accountability, 
and  avers  that  he  has  never  received  payment  from  bw 
vendees. 

The  District  Court  gave  judgment  of  non-suit,  and  the 
plaintiff  appealed. 

The  counsel  for  the  plaintiff  contends,  that  the  judgment 
ought  to  be  reversed,  on  the  following  grounds : 

1.  The  balance  claimed  is  admitted  by  the  district  judge, 
to  have  been  established. 

2.  The  defendant  is  accountable  for  certain  goods  and 
credits,  which  he  received  from  bis  vendeesi,  as  he  took  them 
at  his  own  risk;  and  the  matter  has  been  settled  as  it 
appears  by  a  judgment  in  which  he  has  acquiesced. 

3.  These  goods  and  credits  were  received  on  the  Slst  of 
March,  1831,  and  the  last  balance  of  account  between  the 
defendant  and  his  vendees,  was  struck  in  February,  1^^  * 
that  it  also  appears  the  merchandise  received  was  of  the 
value  of  seventeen  thousand  five  hundred  and  sixteen  dollars 
and  fifty  cents,  and  the  credits  only  amounted  to  (hn$e 
thousand  four  hundred  and  thjrty^eight  dollars.  From  this 
statement  it  results,  that  admitting  all  the  goods  received  iQ 
February,  1833,  had  been  re-sold  in  the  defendant's  hands, 
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he  retains  the  sum  of  two  thousand  eight  hundred  and  sixty-  Eastkut  Dist. 
eight  dollars,  to  cover  such  a  deficiency  as  may  result  from  the  •^^^"'^y'  '^^^' 
credits,  and  admitting  further,  that  he  cannot  be  accountable    pouce  juht 
for  those  credits  until  he  collects  the  amount  of  them ;  be  is       msnarb. 
certainly  accountable  for  the  value  of  the  merchandise,  until     inuiactioQbr 
he  shows  it  has  been  lost  without  any  fault  of  hi&  gJn£'^bU '£^tor' 

4.  The  District  Court  should  have  compelled  the  defendant  I^,'^^  ^^^ 

*  pay  oTcr  a  bal- 

tO  account*  •"cc  .  for   ™«^ 

This  court  is  of  opinion,  the  District  Court  erred  in  non-  oonsi^mont,  it 
suiting  the  plaintiff,  on  the  ground  that  he  did  not  show  the  iJ^tter^show  he 
defendant  had  received  any  money  by  the  sale  of  the  mer-  has  not  reoeiTcd 

^      "  any    money    by 

chandise,  nor  collected  any  of  the  debts.     It  was  the  duty  of  the  sale  of  the 
the  defendant  to  establish,  that  this  was  the  case  without  his  |^  any^of  ^e 

fnii]*  debta,  and  to  ea- 

™*"""  tablish  this  to  be 

^  the  case  isitfumi 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  to  avoid"beiiis 
judgment  of  the  District  Court  be  annulled,  avoided  and  ^'*^^^* 
reversed,  and  that  the  case  be  remanded  for  a  new  trial ;  the 
appellee  paying  costs  in  this  court. 


rOLIGB  JVBT  VS  MENABD. 

AmAL  FftOH  THE   COORT  OV  THS  SBOOltO  JUDICIAL  9I8T&10T,  TBI  JDOOB 

TBBftEOr   rRBSIDING. 

The  certificate  of  the  clerk,  that  the  record  contains  ^  a  tme  copy  of  all 
the  proceeding!,  a«  well  as  of  all  the  documents  filed  in  tfie  suit,"  is 
insufficient  to  enable  the  court  to  examine  the  case  on  its  merits,  and  the 
appeal  will  be  dismissed. 

This  is  a  hypothecary  action  against  the  third  possessor. 
The  police  jury  for  the  parish  of  Assumption,  obtained  a 
judgment  against  a  surety  of  the  sheriflT  of  said  parish,  in 

68 
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EjLMma  Dm.  1828»  and  on  issuing  execution  it  was  returaed,  no  jnopetiff 

^'**"^'  ^^'^^^  found.  Suit  was  commenced  against  the  defendant,  to  subject 

roucB  juMT    a  tract  of  land  which  he  had  purchased  from  the  surety,  since 

msABo.       the  latter  had  become  liable  on  his  bond,  on  the  ground,  that 

a  legal  mortgage  attached  to  all  the  property  of  the  sureties 

t(  the  sheriff's  bond. 

Judgment  being  rendered  against  the  defendant,  for  the 
um  claimed  with  mortgage,  after  an  unsuccessful  attempt 
to  obtain  a  new  trial,  he  appealed. 

On  sending  up  the  transcript,  the  clerk  certified  that  it 
contained  ^  a  true  copy  of  all  the  proceedings,  as  well  as  of 
all  the  documents  filed  in  the  suit** 

A,  SegherSf  for  the  plaintiffs,  moved  to  dismiss  the  appeal, 
on  the  ground  thai  the  certificate  of  the  clerk,  was  insufficient 
to  enable  the  court  to  try  the  case  on  its  merits. 

JVtcAoIb,  contra. 

Martmy  /.,  delivered  the  opinion  of  the  court. 

In  this  case  a  motion  is  made  by  the  counsel  of  the 

appellees,  to  dismiss    the  appeal,  on   the  ground  of   the 

insufficiency  of  the  certificate  attached  to  the  record. 

Theeertifieate      The  clerk  attests  that  the  transcript  contains  "a  true  copy 

Jbe^^irf' 'iS?^  ^^  ^''  ^^®  proceedings,  as  well  as  of  all  the  documents  filed  in 

taiot     •*  a    true  this  SUlt.** 

^!roeee<iings    m      This  certificate  is  clearly  insufficient ;  it  does  not  negative 

Jhe"  d^uLn"  ^^^  ^^^^  ^'^^^  ^""^^  evidence  was  given,  nor  that  documentary 
fiiwiinihesuit,"  evidence  was  produced  which  is  not  filed. 

ia  insufficient  to        _    .       ,         , 

enable  the  court      It  IS  also  Clear,  the  Certificate  does  not  authorise  this  court 
^te'^'oThr  1^  ^  '•^vise  the  judgment  appealed  from. 

rita,  and  tlie  ap- 
peal will  be  di§- 

miwed.  It  IS,  therefore,  ordered,  adjudged  and  decreed,  that  the 

appeal  be  dismissed  with  costs. 


OF  THE  STATE  OF  LOUISIANA. 


BBItLUCHAVX  V8.   BEIULUCHAUX  ST  ALS. 

APFIAL  rB.OM  T&B    OOUAT  OF   PROBATES   FOR    THB  PARISH  AMD  CIT7  OF 

NKW-ORLBAN8. 

The  mother  or  surviviDgr  parent,  as  tutor  or  tutrix,  may  refuse  t|ie  admiois- 
tration  of  her  minor  children's  property,  yet  retain  the  superintendence 
of  them  and  the  care  of  their  education. 

The  person  appointed  to  manag^e  and  administer  minor*B  property,  on  the 
refusal  of  the  natural. tutrix  to  take  that  office,  is  termed  a  tutor  ad  bona; 
and  this  appointment  may  be  made  to  minors  of  a  person  other  than  the 
natural  tutrix,  even  when  she  is  present  and  residing  in  the  State. 

A  mother  residing  in  a  foreign  state  or  country  with  her  minor  children,  who 
inherit  property  in  this,  on  coming  here  would  be  preferred  to  all  others 
in  obtaining  the  administration  of  their  inheritance. 

Where  a  surviving  parent  resides  in  a  foreign  state  or  country  with  his  chil- 
dren who  inherit  property  in  this,  he  could,  perhaps,  on  proof  that  he  had 
complied  with  the  laws  of  the  country  where  he  resided  and  had  obtained 

^  full  authority,  as  tutor,  to  administer  his  wards'  property,  appoint  an  at- 
torney in  fact  to  represent  their  interests,  at  least  so  far  as  to  make 
partition  of  a  succession  held  in  common  with  co-heirs  residing  here. 

The  Spanish  law  having  been  in  force  in  Louisiana,  until  the  repealing  act 
of  18^8,  the  court  will  recognise  it  in  relation  to  cases  arising  under  the 
government  of  Spain,  without  requiring  it  to  be  proved  as  a  fact. 

According  Urihe  Spanish  law,  the  tutorship  of  the  mother  is  required  to  be 
conferred  and  confirmed  by  the  judge  in  the  same  manner  as  of  any  other 
near  relation  on  whom  the  office  is  cast  by  law. 

The  father  may  confer  the  tutorship  of  his  legitimate  children  by  will, 
which  supersedes  any  appointment  by  the  judge. 

It  is  the  duty  of  the  relations  of  a  minor,  residing  in  this  state,  to  provoke 
the  appointment  of  a  tutor,  whether  the  minor  be  or  be  not  domiciliated 
therein. 

Where  a  minor  resides  in  a  foreign  country  and  inherits  property  in  this 
state,  a  tutor  ad  bona  most  be  appointed  to  make  partition  or  admin- 
ister it. 
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EAffTKRSI     DiST. 

JanHO'-y,  18.15. 

BKULrciIAUX 

V9. 

BSHLUCRAUX 

BT  AIM, 


This  is  an  action  of  partition.  Pierre  Berluchaux,  the 
plaintifl^  and  Antoine  and  Joseph  Berluchaux  were  the  chil- 
dren of  Charlotte  Broyard,  by  her  first  marriage  with  Simon 
Berluchaux.  She  afterwards  married  V.  Daubliny  and  died 
after  her  second  husband,  leaving  in  her  will  to  her  three 
children,  among  other  dispositions,  two  lots  of  ground  with 
the  buildings  thereon,  and  a  slave  in  New-Orleans,  which 
remains  undivided.  Joseph  Berluchaux  died  since  the  will 
was  admitted  to  probate,  leaving  a  daughter,  Amanda'  Ber- 
luchaux, his  only  child,  residing  with  her  mother  in  the  Island 
of  Cuba.  The  plaintiff  is  unwilling  to  hold  this  property  in 
common  with  his  co-heirs,  and  demands  a  partition  by  licita- 
tion  or  sale. 

A  dative  tutor  was  appointed  by  the  Probate  Court  of  New- 
Orleans  to  represent  the  minor  heir  of  Joseph  Berluchaux, 
residing  in  Cuba.  The  testamentary  executor  of  the  widow 
Daublin,  the  dative  tutor  of  Amanda  Berluchaux  and  the 
other  co-heir  were  duly  cited. 

The  testamentary  executor  answered  and  consented  to  the 
sale  and  partition  as  requested,  provided  the  proceedings 
were  legal.  The  dative  tutor  answered,  and  averred  he 
had  been  appointed  by  the  advise  and  consent  of  an  alleged 
family  meeting,  to  represent  said  minor,  while  she  still  resided 
with  her  mother  and  guardian  in  Cuba ;  and  that  he  is  now 
advised  his  appointment  is  illegal  and  prays.to  be  discharged. 

Antoine  Berluchaux  in  his  answer  declares  he  has  no  objec- 
tion to  the  partition,  but  avers  that  the  minor  Amanda  Berlu- 
chaux is  not  legally  represented  and  was  not  so  at  the  mak- 
ing of  the  inventory,  as  no  tutor  can  be  appointed  to  her  in 
this  state  while  she  is  under  the  guardianship  of  her  mother  ; 
he  prays  that  the  appointment  of  the  tutor  to  said  minor  be 
declared  null  and  void ;  and  that  no  further  proceedings  be 
had  in  the  matter  until  she  is  duly  represented. 

The  testamentary  executor  amended  his  answer  and  alleg- 
ed the  insujficiency  of  the  appointment  of  a  tutor  to  represent 
the  minor,  Amanda  Berluchaux,  and  the  nullity  of  all  the 
proceedings  under  it.  He  stated  also,  that  the  mother  of  said 
minor,  in  her  capacity  of  natural  tutrix,  had  sent  a  power  of 
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attorney  to  the  tutor  authorising  him  to  act  in  her  name  and  EAffrzur  Diit. 
behalf  in  all  matters  concerning  the  succession  falling  to  the  ^o^^Q^^  ^^35. 
heirSjbut  there  is  no  evidence  or  authority  accompanying  said     bbrluchaux 
act  to  show  she  wcui  authorised  to  act  as  tutrix  of  her  daughter.     BKHLTcHAirz 
He  prays  that  a  new  appointment  be  made  and  the  matter       f^  ^m* 
proceeded  in  de  nKmo. 

A  power  of  attorney  from  the  mother  in  her  capacity  as 
tutrix  of  her  minor,  to  the  uncle  who  was  appointed  here,  was 
produced  duly  certified,  empowering  said  dative  tutor  to  act  in 
all  matters  touching  the  partition  of  the  property. 

.The  plaintiff  took  a  rule  on  the  dative  tutor,  to  show  cause 
why  he  should  not  give  bond  and  security  according  to  law, 
and  proceed  in  his  said  capacity  to  make  the  partition 
required. 

The  judge  of  probates  decided  that  although  by  the  268th 
article  of  the  La,  Code,  the  surviving  wife  is  of  right  entitled 
to  the  tutorship  of  her  minor  children,  yet  according  to  article 
271,  she  cannot  be  compelled  to  accept,  and  when  she  does, 
she  is  required  to  comply  with  certain  formalities. 

2.  That  in  the  present  case  it  is  not  shown  that  the  mother^ 
residing  under  the  government  of  Spain,  has  complied  with 
any  of  the  formalities  required  by  law,  to  authorise  her  to  act 
as  tutrix ;  and  that  her  assuming  that  quality  in  the  power  of 
attorney  is  not  sufficient.  . 

3.  According  to  the  article  946  of  Ihe  Code  of  Practice^  in 
case  of  absence  from  the  state  of  the  parent  and  minor,  a  tutor 
can  be  appointed  to  the  latter,  to  assert  and  defend  her 
interests.     See  dko  S  La.  Rep :  484. 

4.  In  the  present  J.  Chaigneau,  the  uncle  of  said  minor, 
has,  with  the  advice  of  a  family  meeting,  been  appointed 
tutor  by  this  court,  and  as  such,  is  bound  to  qualify  and  give 
security  as  the  law  requires  in  such  cases.  The  rule  was 
made  absolute. 

The  tutor  appealed. 

SofM  for  the  the  tutor  and  appellant,  contended  that  the 
appointment  of  the  tutor  in  this  case  to  represent  the  minor, 
Amanda  Berlucbaux,  is  illegal  and  void,  as  said  minor  resides 


ft4S  CASES  IN  THE  SUPREME  COURT 

EAmui  DuT.  with  her  mother  who  is  entitled  to  the  guardianship  and  to  be 
■fa""^'  ^^'  tutrix  of  her  child. 

BBBurcKAuz        £•  The  appointfoent  of  tutor  being  null,  all  the  proceedings 
BBBLccKAvx    ^1  taking  the  inventory  preparatory  to  the  partition,  are  illegal 
""  ^^       and  void. 

8  The  power  of  attorney  transmitted  by  the  mother  €xi 
said  minor  from  Cuba,  although  it  purports  to  be  made  in  her 
capacity  of  tutrix,  and  authorises  the  tutor  appointed  here  to 
act  in  all  matters  in  behalf  of  the  minor,  concerning  the  suc- 
cession inherited,  is  not  accompanied  by  any  authority  show- 
ing said  tutrix  has  been  regularly  appointed  and  confirmed  in 
said  ojffice,  and  is  therefore  without  effect 

Roselku  for  the  plaintiff  and  appellee.  There  are  two 
questions  to  be  decided. 

1.  Can  a  dative  tutor  be  legally  appointed  to  a  minor,  re- 
siding with  her  mother  under  the  government  of  Spain,  when 
called  to  inherit  property  here,  and  to  assist  in  a  partition 
thereof  1 

2.  Or,  can  the  absent  mother,  while  abroad,  represent  her 
minor  a^natural  tutrix,  without  showing  she  has  complied 
with  the  formalities  of  the  law  of  her  domicil,  in  being 
appointed  and  confirmed  to  said  ofiice  1 

3.  We  contend  for  the  affirmative  of  these  qyestions.  By 
the  positive  provisions  of  our  law  and  by  the  expositions 
thereof  by  this  court,  a  dative  tutor  must  be  appointed  to 
represent  the  absent  minor,  when  inheriting  property  in  this 
state.  La,  Code^  art.  1092.  Code  of  PracHce^  959.  3  La. 
Rep.  484. 

4.  It  will  be  also  seen  by  those  laws,  that  a  curator  or  tutor 
ad  bona  cannot  be  legally  appointed  in  this  case.  The  tutor 
already  appointed  must  act  and  proceed  in  the  partition. 

JtlathewSfJ.i  delivered  the  opinion  of  the  court. 

This  is  a  suit  instituted  to  obtain  a  p€trtition  of  certain 
property  situated  within  the  jurisdiction  of  the  court  below, 
which  property  cannot  be  divided  and  partaken  in  kind,  and 
must  consequently  be  subjected  to  a  sale  by  licitation,  &c. 


OP  THE  STATE  OP  LOUISIANA.  648 

A  difficulty  occurred  in  proceeding  to  partition,  in  the  man-  Eastxkv  Dist. 
ner  above  stated,  in  consequence  of  one  of  the  co-heirs  or  co-  'few«qry»  t»35. 
proprietors  being  a  minor,  residing  out  of  the  state  and  un-    berluchaux 
represented  in  it.     This  minor,  Amanda  Berluchaux,  resides    BinLucHAiTx 
,  withiier  mother,  in  St.  Jago  de  Cuba,  a  place  under  the  gov-       Thc^mothcr 
ernment  of  the  laws  of  Spain.     The  mother  being  the  sur-  or  aurviving  pa- 

j.        ^  I'.i^A"  J  rentM  tutor  or 

vivmg  parent,  according  to  our  law,  is  natural  tutrix,  and  as  tutrix  maT refuse 
such  has  a  right  to  the  guardianship  of  her  children  and  to  ^^^  oTher  minor 
assume  the  management  and  administration  of  their  property ;  children's  pro- 
but  she  Ih  not  bound  to  accept  of  this  office.  Although  she  the  superintend- 
may  refuse  it,  still  she  retains  the  superintendence  of  them  uJecwe^Ttheir 
and  the  care  of  their  education.     A  tutor  whom  she  may  education. 

The  pertOD 

have  caused  to  be  appointed,  on  her  refusal  to  take  that  office,  appointed  to 
in  such  a,  case,  is  merely  entrusted  with  what  concerns  the  mfnrsferminoii' 
admiaiPtratiDn  of  their  property.  J^.  Code^  art.  268  and  271.  J^JJ^^'^J"  Jj* 
In  pursuance  of  these  provisions  of  law,  it  is  evident  that  a  natural  tutrix  to 
tutor  ad  bona  may  be  appointed  to  a  minor,  other  than  the  is  termed  a  tutor 
natural  tutrix,  even  when  she  is  present  and  residing  in  the  ^^  a^^lntm"*^ 
state.  A  mother  residing  in  a  foreign  state  or  country  with  may  be  made  to 
her  children,  who  inherit  property  in  this,  on  coming  here  and  8on**otiier*Sutt 
making  application  to  the  proper  authority  for  that  purpose,  ^®^  even*then 
would  be  preferred  to  all  others  in  obtaining  the  adniinistration  she  is  present 
<  of  the  property  thus  inherited ;  or,  perhaps,  on  proof  to  the  the  state, 
tribunal  of  this  state,  in  a  case  like  the  present,  which  relates  8idhig°rn^'^for^ 
only  tothe  partition  of  a  succession  held  in  common  with  ®*P»    *^?«    o** 

til.  1  >i  1      I  1111  11  country,with  her 

others  by  her  minor  child,  that  she  had  taken  all  steps  neces-  minor  children 
sary  to  give  her  full  authority  as  tutrix,  in  relation  to  the  ^rty  in  Uiuf'o!! 
property  of  her  pupil,  according  to  the  laws  of  the  place  of  ®*^J^?^  ^^ 
their  residence,  she  might  appoint  an  attorney  in  fact,  to  repre-  red  to  all  others, 
sent  their  interests  here ;  but  no  proof  of  this  nature  is  addu-  llLninistnitfonof 
ced  in  the  present  instance.  ***  Wh^l^^ 

We  have  said  that  the  minor  who  is  interested  in  the  parti-  viving  parent 
tion  of  property,  claimed  in  the  present  case,  resides  with  her  eign  state  or 
mother  in  a  place  governed  by  Spanish  law.  Now,  although  Su  chifdren  who 
that  law  has  no  longer  any  force  in  the  state  of  Louisiana,  inherit  propeitr 
since  the  repealing  act  of  1828,  yet  having  been  considered  perhaps,on  proof 
previously  the  law  of  this  country,  so  far  as  it  was  not  abro-  S?^'**iiUi^AJ 
gated  or  altered  by  our  statutory  enactments,  we  may  still,  l«w»of  thcooun- 

try  where  he  re- 


644  CASES  IN  THE  SUPREME  COURT 

EAiTsmv  Disr.  without  violation  of  the  rule  which  requires  foreign  laws  to 

Jofuaty,  i»35,  be  proved  as  facts,  assume  some  knowledge  of  it.    According 

BiBi.u<^i7x    to  this  law  tutorship  is  of  three  kinds  only  :  Testan)eDtary,by 

BiBLucBAcx    ®^®^^  ^^  "^^^  ^^  UgUma  and  dativel     The  right  of  tutorship 

ST  Au.        granted  to  a  mother  comes  under  the  denominatioD  of  tutek 

^fiUd^U  M^  bj^i^'moy  and  she  is  to  be  preferred  in  the  order  of  relatioDship 

tbontj  as  tutor,  before  all  others,  when  the  father  has  not  provided  by  will  a 

to  Miniiiiiternii  ^  mi 

viuth*  propertj,  tutor  for  his  children.  Febrero  M^avisbnOy  voL  1,  Jfos,  7  and 
^n lirtto^  ^0.  Thus  the  tutorship  conferred  on  a  mother  by  this  law  is 
P^^^  Mr JL'"'  Panted  in  the  same  manner  as  that  which  is  given  to  the 
far  M  to  make  nearest  relation,  and  it  is  made  the  duty  of  the  judge  to  confer 
meee!2on,  held  ^^^  confirm  the  tutorship  of  a  mother  as  of  any  other  near 
ineommoD  with  relation,  ou  wbom  the  office  is  thrown  by  law,  and  tutors  of 

eo-he  in  rending  '  •  !_•  l     'ii 

here.  this  class  can  do  no  act,  without  this  confirmatioD,  which  will 

law  haTin^^een  be  valid  in  relation  to  the  administration  of  the  property  of 
iSllrttltii^e  ^^^^^  pupils,  unless  when  the  tutorship  is  conferred  by  the 
reding  act  of  testament  of  a  father  on  his  leintimate  children.     Sam 

18«a,  the   eourt         ,.*--.. 
will  reeo^ite  it  OtttAOri/y,  JW)  15. 

JJI^J^ii^  u^  The  attempt  therefore  of  the  mother,  in  the  present  insUnce 
der  the  goTern-  to  appoint  an  attorney  in  fact,  to  act  for  her  in  relation  to  the 

ment  of  Spain,  ,        ■^■^  •'  '  .i»ir«. 

without  leqni-  interests  of  her  daughter,  must  be  considered  as  witnouteneci , 
^M  i*fSrt.^^  because  there  is  no  evidence  of  confirmation  of  the  tutorship 
th^s*°*1iKa^  of  the  former  by  any  c<»npetent  tribunal  in  the  place  where 
the  tatonhip  of  they  reside. 

onh^to^'Ion-  Considering  the  minor  as  wholly  unrepresented  in  this 
S^  ^  *Sbe  ®^^  ^^  relation  to  the  administration  of  her  property,  the 
jadge,  in  the  next  inquiry  is  how  this  defect  is  to  be  supplied  in  pursuance 
of^^anr  ISier  of  our  laws  ou  the  subject.  It  is  admitted  on  both  sides,  that 
^^h^^e^M  *  ^"^^  "^"®^  ^  appointed  by  authority  of  the  competent 
isea^hjUw.  judge,  and  one  was  appointed  under  all  the  formalities 
eonftfthe  tutor-  required  to  constitute  a  dative  tutor  ad  bona.  This  appoint- 
^t^  ehiidm  ™^^^  ^^  complained  of  as  illegal ;  and  in  opposition  to  it,  the 
^>y  yiyj  ^'»"«l»  counsel  contends  that  a  tutor  ad  hd>e  only  could  be  appointed 
rapointment  ^7  according  to  the  provisions  of  the  295th  article  of  the  La* 
i^^e  dntj  Code.  That  article  is  found  in  the  section  which  treats  of 
of  the  relation!  jativo  tutofship,  and  has  relation  to  minors,  both  those  who 

01  a  minoTa  real*  »   • 

dini^inthiaatate,  may  havo  no  domicil  in  the  state  and  those  who  have,    l^  ^ 
l^pSntmnt  of  a  however,  made  the  duty  of  the  relations  of  the  minor,  residing 
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in  the  Btate,  to  provoke  the  appointment  of  a  tntor,  whether  Eavtbrv  Dm. 
such  minor  be  or  be  not  domiciliated  therein.     In  the  present  Jo»u^y,  nss, 
instance  the  appointment  of  a  tutor  ad  bona  has  been  provoked,    berluchavz 
and  we  are  of  opinion  that  this  appointment  is  supported  by    bbrluchaux 
the  art.  1092  of  the  La.  Code,  and  art.  946  of  the  Code  of       "'^' 

_         .  ^  11.  .         ^  •    *•        tutor,     vhethep 

Practice.     Consequently  there  is  no  necessity  of  appointing  the  minor  be  or 
a  tutor  ad  hoc.  atedUa^ii!."  " 

Where  a  mi- 
lt is,  therefore,  ordered,  adjudged  and  decreed,  that  the  f^^^emmby^ 
judgment  of  the  Court  of  Probates  be  aflirmed,  with  costs.    -'"^^^**  ^ 

state,  a  tutor  ad 
bona  muft  be  ap- 
pointed to  make 
partition  or  ad« 
miniater  it 


BEBI.T7CHA.UX  V8,    BEBXUCHAUX  ET  AI.8. 

ON    A    PETITION    rOR    A    RX-BBARING. 

It  is  a  (general  principle,  admitted  by  the  comity  of  nations,  that  the  tutor, 
of  a  minor,  denying  his  authority  from  the  law  of  their  common  domicil, 
has  a  right  to  exercise  the  actions  of  his  pupil  every  where. 

The  UtVD  9,  h7,  16,  Partida  6,  adopts  the  system  of  the'  Roman  law  in  the 
1 18ih  novel  of  Justinian,  requiring  the  mother  who  accepts  the  tutorship 
of  her  children,  other  than  that  conferred  by  testament,  to  g^ive  security. 

This  case  comes  before  the  court,  iu  this  instance,  on  an 
application  for  a  re-hearing.  See  the  dedsUmofthe  casey  ante  539. 

SouUj  for  the  tutor  and  appellant,  applied  for  a  re-hearing, 
on  the  following  grounds  : 

1.  In  this  case  the  minor  to  whom  a  tutor  has  been 
appointed,  resides  with  her  mother,  in  the  dominions  of  Spain, 
where  natural  tutorship  is  governed  by  the  same  principles 
as  those  which  prevail  in  Louisiana. 

2.  By  our  laws,  the  tutorship  of  minor  children  belongs  of 
right  to  the  surviving  parent,  as  natural  tutor ;  it  takes  place 
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EAsnmir  Disr.  09  a  matter  of  right,  without  being  confirmed  by  the  judge. 

January,  1833.    ^^  Q^^^  ^|    gg*^  268. 

BBRLLCHAux  '      3.  A  iTiinor  having  a  mother  living,  cannot  be  subject,  as 

BXRLuciiAvx    I'^g^rds  his  person  and  property,  to  the  power  and  authority  of 

<T  ALs.        any  other  person  than  that  of  her  mother,  unless  she  has 

been  deprived  of  her  right  of  tutorship,  or  has  expressly 

renounced  it. 

4.  In  the  present  case,  the  appointment  of  a  permanent  and 
unqualified  tutor,  has  the  effect  to  deprive  the  mother  of  the 
tutorship ;  if  his  functions  are  only  temporary  and  limited  to 
the  particular  object  for  which  they  were  conferred,  it  is  only 
a  special  tutorship,  which  may  exist  simultaneously  with 
natural  tutorship. 

5.  The  court  seems  to  rec<^nise  in  its  decree,  that  the 
mother,  on  coming  here,  could  claim  the  tutorship,  which  is 
admitting  it  to  be  special  as  conferred  here,  and  which  the 
court  has  thought  proper  to  qualify,  by  terming  him  tutor 
ad  bona. 

6.  Onr  jurisprudence,  modified  as  it  is  by  the  act  of  1830, 
no  longer  recognises  even  curators  ad  bona :  that  law.  has 
respected  curators  ad  hoc  and  tutors  ad  hoc,  but  it  has  intro- 
duced nothing  in  our  system  that  might  apprise  us  of  a  tutor 
ad  bona.     Such  a  tutor  is  unknown  to  our  jurisprudence. 

7.  Any  tutorship,  other  than  that  which  must  exist  in  all 
cases  over  the  minor,  is  essentially  special  and  limited  to  the 
the  particular  case  that  gave  rise  to  it,  and  in  the  strictest 
sense  is  a  tutorship  ad  hoc, 

8.  The  principle  is  generally  recognised,  that  the  authority 
of  the  tutor  cannot  extend  and  be  exercised  beyond  the  limits 
of  the  country  of  bis  appointment,  except  as  regards  the  per- 
sonal rights  of  the  minor ;  but  the  law  of  the  place  where  it 
is  situated  must  govern  in  regard  to  immoveable  property. 

9.  It  is  true  the  code  provides  that  a  tutor,  cot^crmably  to 
law,  shall  be  appointed  to  the  absent  minor,  when  the  father 
and  mother  reside  out  of  the  state,  and  when  an  inheritaoce 
is  to  be  administered.     La.  Code,  1092. 

10.  The  text  of  this  article  points  out  a  direct  referenced  to 
other  provisions,  and  by  recurring  to  article  295,  we  see  what 
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kind  of  tutor  must  be  appointed  in  the  present  case.     But  one  EASTxnn  Dxst. 
absolute  tutor  can  exist ;   all  others  are  special,  as  tutors  -^^^ww^yi  ^8'^\- 

4id  hoe,  BEULUCHAUX 

11.  In  France,  a  prih-tutor  is  appointed  whenever  a  minor  ^' 


BERLUCIIAUX 
ET  ALS. 


has  property  situated  elsewhere  than  in  the  eountry  of  his 
domicil.  Merlin^  TouUietj  Sirey^  DuranUmy  PaiUet^  all  recog- 
nise in  the  functions  of  this  pro-tutor,  those  of  a  special  one. 
By  the  Roman  law,  a  special  tutor  was  appointed  to  represent 
the  minor  in  ^particular  cases,  when  his  absolute  tutor  could 
not  act. 

12.  In  this  case  the  appointment  of  tutor  is  only  special. 
Who  could  dispute  the  mother's  right,  when  duly  recognised 
as  tutrix,  according  to  the  laws  of  Spain,  to  come  here  and 
claim  the  personal  rights  and  actions  of  her  minor  daughter, 
or  the  proceeds  of  the  property  sold  here  ?  As  soon  as  she 
has  complied  with  the  formalities  of  our  laws,  she  can  sue  and 
recover  in  the  name  of  her  minor  child,  the  debts  due  to  her 
in  this  state,  which  will  render  the  tutor's  functions  ineffectual 
or  purely  temporary  and  special. 

BtUlardy  J.,  delivered  the  opinion  of  the  court. 

The  court  has  given  to  the  petition  for  a  re-hearing  in  this 
case,  a  deliberate  consideration,  and  now  proceeds  to  state 
the  reasons  why  its  first  judgment  should  not  be  disturbed. 

We  do  not  hesitate  to  avow  that  our  first  inripressions  were  it  is  a  general 
strongly  in  accordance  with  the  views  of  the  counsel  for  the  £d"by^the*oom^^ 
appellant.  It  seems  well  settled,  and  the  principle  is  not  J7  ^J  nations, 
controverted  by  this  court,  that  the  tutor  of  a  minor  deriving  a  minor.dcnring 
his  authority  from  the  law  of  their  common  domicil,  has  a  f^^  The^^^iaw 
rifirht  to  exercise  the  actions  of  his  pupil  every  where.     The  °*    '?*^"*.  !:^F^' 

.  .  .  ,  i«i.         f         I  mon  aomicjl.has 

conuty  of  nations  recognises  the  validity  of  such  an  authority,  a  right  to  exer- 
Such  is  the  doctrine  taught  by  most  of  the  continental  writers,  of'his  pupii^eve- 
dled  by  Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  to  ^  ^^e^e- 
which  our  attention  has  been  called,  and  which  we  often 
consult  with  pleasure  and  with  profit.     The  first  question, 
therefore,  which  presents  itself,  is  one  of  fact :  has  Amanda 
Berluchaux  a  tutor,  recognised  as  such  by  the  laws  of  Spain  1 
If  soj  she  may  be  properly  represented  by  him  in  the  action 
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January^  1835. 

MB  ILCCHAUX 

V9. 

■  BBLtXHACK 

ST  AU. 


The  £aw  9,  tJt 
16,  Partida  6, 
BdopU  the  sys- 
tem of  the  Ko- 
man  law,  in  the 
118th  Novel  of 
Justinian,  reaiU- 
ring  the  mother 
who  accepts  the 
tutorship  of  her 
ehildren,  other 
than  that  confer* 
red  b  J  testament, 
to  gire  security^. 


of  partition  now  pending.  In  deciding  on  this  question,  we 
thought  ouraelves  authorised  to  proceed  upon  that  knowledge 
of  the  laws  of  Spain,  which  we  derive  from  the  fact  that 
Louisiana  was  long  governed  by  the  same  system,  as  was 
done  in  two  cases  reported  in  1  La.  Rep,  255  and  542. 

The  counsel  assumes  as  a  fact,  that  natural  tutorship  is 
governed  in  Spain  by  the  same  princijdes  as  those  adopted  in 
this  state  ,  that  it  takes  place  of  right,  without  the  necessity 
of  being  confirmed,  and  that  those  same  principles  are  recog- 
nised by  the  Spanish  as  well  as  Roman  jurisprudence. 

This  confident  assertion  has  induced  us  to  examine  again 
those  parts  of  the  Spanish  law  which  relate  to  this  subject,  lest 
we  may  have  been  mistaken  in  supposing,  as  we  did  in  the 
opinion  first  pronounced,  that  the  tutorship  conferred  on  the 
mother  is  merely  legal,  and  requires  an  express  judicial  recog- 
nition and  confirmation.  In  the  result  of  this  second  inves- 
tigation we  think  we  cannot  be  mistaken.  It  is  incontestible, 
that  the  mother's  right  to  the  tutorship  of  her  children  was 
unknown  to  the  jurisprudence  of  Rome,  until  thepromulgation 
of  the  11 8th  novel  of  Justinian.  The  tutorship  is  conferred 
on  her  by  that  novel,  as  the  nearest  relation,  when  the  father 
has  appointed  no  tutor,  by  will,  but  always  under  the  express 
condition  that  she  shall  renounce  the  right  of  contracting  a 
second  marriage,  and  the  benefit  of  the  senatut  connUlum 
veUeinanm.  On  making  these  renunciations,  she  shall  be 
preferred,  says  the  novel,  to  all  the  collaterals,  except  the 
tutor  appointed  by  the  testament  of  the  father.  118I&  JVooe^ 
diap.  5. 

The  9th  law,  I6lh  HOe  of  the  6th  Partida,  adopted  the 
system  of  the  novel,  and  requires  the  mother  who  accepts 
the  tutorship  of  her  children,  other  than  that  conferred  by 
the  testament  of  the  father,  to  give  security.  In  addition  to 
the  authorities  referred  to  in  our  first  opinion,  to  establish  the 
character  and  requisites  of  this  species  of  tutorship,  we  might 
rely  on  the  opinion  of  Cromez,  m  Lcgia  Tatirt,  I4th  law,  Jto. 
10,  et  $eq. 
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FebrerOj  whose  authority  will  hardly  be  questioned,  so  far  EASTBmK  Disr. 
from  regarding  the  tutorship  of  the  mother  as  natural,  in  our  «fa»"gry»  ^^^^' 
legal  sense  of  the  term,  treats  it  expressly  as  anomalous,     bkhlvchaux 
irregular  and  extraordinary.     1  Feb,  ^ovismOf  148,  JVb.  11.       brblvchaux 

With  such  views  of  the  laws  of  Spain,  we  thought  that  the       "  -^"^ 
execution  of  a  power  of  attorney,  before  the  American  consul 
at  St  Jago  de  Cuba,  by  the  mother,  assuming  the  quality  of 
guardian  or  tutrix  to  her  minor  children,  did  not  alone  furnish 
sufficient  evidence  of  her  capacity  as  such. 

That  question  being  disposed  of,  it  only  remains  to  inquire 
whether  the  most  proper  appointment  to  be  made  by  the 
court,  was  of  a  tutor  ad  bona^  generally,  or  a  tutor  od  hoc* 
On  this  subject,  the  counsel  is  pleased  to  remark  that,  "  our 
jurisprudence,  modified  as  it  has  been  by  the  law  of  1830, 
recognises  no  more  curators  ad  bona  ;  that  law  has  respected 
curators  ad  hoc^  tutors  ad  hocy  but  it  has  introduced  nothing 
in  our  system  of  laws,  that  might  apprise  us  of  the  existence 
of  a  tutor  ad  bona.  Such  a  tutor  is  unknown  to  any 
jurisprudence." 

The  court  is  not  sensible  of  meriting  the  compliment  of 
having  enriched  our  jurisprudence  with  a  new  principle,  or 
our  legal  language  with  a  new  term.  Neither  the  thing  nor 
the  name  is  original  with  the  court.  Tht  Code  of  Practice^ 
article  946  provides  that  ^'  if  the  father  and  mother  of  the 
minor  reside  out  of  the  state,  and  are  not  represented  in  it, 
and  the  minor  be  also  absent,  he  may  be  provided  with  a 
tutor,  by  the  judge  of  probates  of  the  place  where  his  prin- 
cipal property  is,  or  where  he  has  interests  to  assert  or 
defend."  It  is  true,  the  tutor  in  such  a  case,  is  not  ex- 
pressly called  tutor  ad  bona,  but  it  is  clear  the  tutorship  is 
limited,  and  cannot  extend  to  the  person  of  the  pupil,  because 
he  is  presumed  to  be  under  the  paternal  power,  and  the  duties 
of  such  a  tutor  are  confined,  necessarily,  to  the  property  and 
interests  of  the  minor.  Perhaps  a  better  translation  could  not 
be  made  into  Latin,  than  to  say  at  once,  without  paraphrase, 
he  wduld  be  a  tutor  ad  bona.  By  the  271st  article  of  the 
Civil  Code,  it  is  declared  that  when  the  mother  refuses  (he 
tutorship,  she  still  retains  the  superintendence  of  her  chil- 
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DiflT.  dren,  and  the  care  of  their  education.  The  tutor,  in  such  a 
•*'''"°^»  ^^^'  caae,  is  merely  entrusted  with  what  concerns  the  administra- 
tion of  their  property.  This  is»  most  emphatically,  a  tutor- 
ship ad  bcnOf  although  not  so  expressed.  But  the  article 
1092  of  the  La.  Code,  speaks  pointedly  of  tutors  and 
curators  ad  bona. 

In  short,  it  appears  to  us  to  result  from  all  the  provisions  of 
our  law,  on  this  subject,  that  the  legislature  intended  to  pro- 
vide more  ample  guards  and  guarantees  for  the  protection  of 
the  interests  of  absent  minors,  than  could  be  expected  from 
the  mere  appointment  of  a  nominal  tutor  ad  hoc,  in  a  par- 
ticular suit,  whose  duties  would  necessarily  terminate  with 
the  suit,  and  who,  in  this  particular  case,  would  be,  perhaps, 
without  authority  to  receive  the  share  coming  to  the  minor^ 
after  the  partition  should  have  been  efiected,  and  who  gives 
no  security  for  the  delivery  of  it  to  the  party  interested.     It  is 
true,  these  provisions  do  not  prevent  persons  having  claims 
against  a  minor  or  absent  person,  from  pursuing  the  same, 
previous  to  the  appointment  of  a  tutor  or  curator ;  but  in 
such  cases^  the  absentee  may  be  represented  in  the  suit  by  a 
curator  or  tutor  ad  hoc.     Code  of  PracHcCy  art  964.     It  is, 
however,  the  duty  of  the  relations  of  a  minor,  to  provoke  the 
appointment  of  a  tutor,  either  with  full  power,  as  such,  over 
the  person  and  property,  or  in  a  more  restricted  sense  of  the 
word,  but  always  under  some  alternate  legal  responsibility 
towards  his  pupil. 


The  re*hearing,  for  these  reasons,  is  refused. 


k 
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Eastbhv   Di8T. 
Jomiar}!^  1835. 

SAliRITSOX 

GASRITSON  V8.   HIS   CRSBIT0B8.  „,   cmimnoBS. 

APFKAL   FROM  THE   COURT  OF  THB     FIRST  JUDICIAL   DISTRICT. 

In  an  absolute  or  defeasible  sale,  the  property  does  not  p*ass  from  the 
vendor  with  regard  to  third  persons,  until  tradition  takes  place;  but 
before  the  tradition  the  vendee  has  jva  ad  reniy  though  not  in  re. 

So  where  a  bill  of  sale  is  taken  on  a  steam-boat,  to  secure  the  payment  of 
a  sum  of  money,  executed  between  the  parties  in  the  state  of  Tennosseo^ 
and  registered  in  a  court  there,  and  the  boat  is  afterwards  brought  to  this 
state,  and  sold  by  the  syndic  of  the  creditors  of  the  owner,  who  becomes 
insolvent :  Heldy  that  the  bill  of  sale  is  yalid  although  defeasible,  oa 
payment  of  the  money ;  and  that  the  sale  by  the  syndic  changed  the 
remedy,- without  affecting  the  vendee's  right,  who  is  still  entitled  to  the 
proceeds. 

On  the  2d  March,  ISSl,  the  plaintiiT  made  a  surreDder  of 
his  property  to  his  creditors,  which  was  accepted,  and  J. 
Leeds  appointed  syndic.  Among  the  articles  surrendered, 
was  the  steam-boat  Red  Rover,  valued  in  the  schedule  at 
six  thousand  dollars. 

After  selling  the  property  surrendered,  the  syndic  filed 
a  tableau  of  distribution  on  the  26th  March,  1826. 

On  the  2d  April  following,  Joseph  Hurst,  a  judgment 
creditor  of  the  insolvent,  for  materials  furnished  and  labor 
done,  on  the  steamer  Red  Rover  in  Tennessee,  before  she 
made  her  voyage  to  New-Orleans,  amounting  to  six  hundred 
and  sixty-three  dollars,  made  opposition  to  the  tableau,  and 
claimed  to  be  pitt  on  it  as  a  privileged  creditor,  on  the 
proceeds  of  the  steam-boat.  His  judgment  was  obtained  on 
an  attachment  against  the  boat,  after  her  arrival  in  this 
state,  which  was  duly  recorded. 

On  the  6th  of  Aprils  Baxter  &  Hicks  filed  their  petidea 
to  the  tableau,  alleging  various  grounds  of  opposition,  on  the 
score  of  informalities  &c.  in  it;    and  also  claimed  to  be 


65S  CASES  IN  THE  SUPREME  COURT 

EAimur  DitT.  placed  thereon  as    privileged  creditors,    on  the   proceeds 
JoHuanf^  IMS,  of  g^id  steam-boat,  for  near  three  thousand  dollars. 

The  petitioners  annexed  to  their  opposition  a  bill  of  sale. 


cKtDiTOBt.  executed  by  the  insolvent  to  them,  in  the  state  of  Tennessee, 
where  the  steam-boat  was  built.  It  was  recorded  in  the 
county  court  of  one  of  the  counties  in  that  state,  and  stipu- 
lated a  sale  of  the  steam-boat  to  the  vendees,  but  defeasible 
on  the  payment  of  the  sum  mentioned  therein,  conditioned 
also  that  the  boat  should  not  leave  the  state,  until  the  money 
was  paid. 

LeedSf  the  syndic,  was  also  placed  on  the  tableau  as  a 
creditor,  for  six  hundred  and  sixteen  dollars  and  seventy- 
three  cents,  for  boilers,  castings,  &c.,  furnished  said  boat. 

On  the  final  hearing  of  these  oppositions,  the  claims  were 
allowed  respectively,  but  Baxter  &  Hicks  were  ordered  to  be 
placed  on  the  tableau,  and  be  paid  iu  preference  to  Leeds  and 
Hurst.     They  appealed. 

Lockett  and  M^Calthy  for  the  appellants,  contended  that  the 
judgment  should  be  reversed,  because  the  mortgage  under 
which  Baxter  &  Hicks  claim  the  preference  over  other  credi- 
tors, was  never  recorded,  at  least  there  is  no  proof  of  it,  and  if 
it  had  been,  it  could  only  have  effect  ^gainst  third  persons, 
from  the  date  of  its  registry. 

2.  The  mortgage  being  the  only  ground  on  which  the 
preference  was  given  to  Baxter  &  Hicks,  and  this  it  seems 
is  evidently  insufficient,  the  decision  of  the  District  Court  is 
therefore  clearly  erroneous,  and  must  be  reversed. 

Henmn^  for  Baxter  &  Hicks,  the  appellees,  made  the 
following  points. 

1.  We  claim  a  privilege  on  the  proceeds,  under  a  bill  of  sale 
of  the  steam-boat,  which  was  duly  recorded  and  enregistered 
in  one  of  the  courts  in  Tennessee,  where  the  boat  then  was, 
and  where  she  was  to  remain,  until  the  contract  between  the 
parties  was  fulfilled. 

This  bill  of  sale  is  absolute,  but  with  the  condition  that  if 
the  9wn  di/t  Baxter  &  Hicks  should  be  paid,   then  a  re- 
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conveyance  would  be  made.     This  deed  was  not  required  to  Eistshw  Dibt. 
be  registered  in  Louisiana,  as  the  boat  was  to  remain  in    ^^°^* 
Tennessee,     it  was  a  fraud  in  bringing  her  away.  ©AnRirsojc 

3.  Baxter  &  Hicks  had  commenced  suit,  and  were  bis  cbeditoss. 
proceeding  to  judgment,  when  Garritson  surrendered  his 
property.  They  could  have  enforced  their  rights  against  the 
boat,  in  virtue  of  their  mortgage,  if  they  had  not  been  com- 
pelled to  cumulate  their  suit  with  the  concurso  of  creditors. 
They  have  now  a  privilege  on  the  proceeds  of  the  sale  of  the 
boat. 

JIfartm,  Jl,  deKvered  the  opinion  of  the  court. 

The  syndic  is  appellant  from  a  judgment,  by  which  he  is 
ordered  to  pay  lo  an  intervening  party,  the  proceeds  of  the 
sale  of  a  steam-boat,  part  of  the  property  surrendered  by  the 
insolvent. 

The  judgment  is  complained  of,  on  the  ground  that  the 
mortgage  under  which  a  privilege  is  claimed,  was  never 
recorded,  and  if  it  had  been  it  could  have  no  effect  against 
third  persons,  except  from  thexlate  of  the  registry.  In  tn  •btoiute 

The  counsel  of  the  appellee  urges,  they  claim  under  a  bill  Mde.the  proper- 
of  sale  of  the  boat,  the  proceeds  of  the  sale  of  which  are  now  S^m  die^vend!^ 
in  the  hands  of  the  appellant.  The  bill  of  sale  appears  to  Jf^VJ^  regw^  ^to 
have  been  registered  in  a  court  of  the  state  of  Tennessee,  «ntii    tradition 

tftkcs  nlfto^  *  but 

within  the  jurisdiction  of  which  the  sale  was  made,  and  the  before  the  tnuii- 
boat  was  to  remain  in  that  state,  by  the  terms  of  the  contract.  ^'^ aTr^ 
The  sale  is  indeed  defeasible  on  the  payment  of  a  sum  of  iho"g*»  "»* '» '«• 
money.  The  insolvent  was  guilty  of  fraud  in  taking  the  bill  of  ode  is  ta- 
boat,  in  violation  of  his  contract,  out  of  the  state  of  Tennessee,  bSit°*to  secore 
and  brin&^in^  her  to  New-Orleans.  ^«  payment  ofa 

^     ^  II.  ""**  ^^  money. 

It  does  not  appear  to  us,  that  the  instrument  under  which  executed  be- 
the  proceeds  of  the  boat  are  claimed,  had  any  other  object  ^^^  in*  ^ 
than,  to  secure  the  payment  of  a  sum  of  money ;  but  the  J^*^°^  Tennea- 
parties  chose  to  give  to  their  contract  the  form  of  a  defeasible  ed  'in  a  court 
sale,  and  we  c&nnot  consider  it  in  any  other  light.  It  is  true  boat '  is'^'^aftei^ 
that  in  an  absolute  or  defeasible  sale,  the  property  does  not  aiU^'ilJ"^|J,J3 
pass  from  the  vendor,  with  regard  to  third  parties,  till  tra-  ^}^  Jy  the  tyn- 

,.  ,  ,  -  *»T      *.  •      ..  ».  .      «       .   .     die  of  the  cpe«ii- 

dition  takes  place.      TradtitGntbM$  non  nudis  pactts  aomtma  tors  of  the  own- 

70 
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Eastkrx  DisT.  rerum  transftreniur.  But  before  tradition  the  vendee  has  jtu 
Febnui.-y^  18^3.  ^  ^^^  though  not  tti  r<.  This  right  the  vendee  began 
TKiDSAu  to  exercise  by  a  suit  against  the  insolvent,  before  the  cessi<»9 
xAitiEB.  which  was  cumulated  with  the  proceedings  in  the  toil- 
er who  beeoracs  curso.  The  plaintifll  if  his  suit  had  been  suffered  to  be  pro- 
that  the  bill  of  ceeded  in  to  judgment,  must  have  recovered  the  boat  rem 

■ale  U  Yidid,  al-  • 
though    defeMi-  V<*»*- 

bie  OQ  payment      The  sale  bv  the  syndic  has  changed  the  remedy^  without 

of  the    money;     i*...,^.  ,.  •  j 

aiui  dint  the  mIc  affecUng  the  right.  Since  the  boat  cannot  now  be  recovered, 
cLnged  ^"tilc  ^^®  plaintiff  was  entitled  to  what  represents  her,  t.  c,  the  pro- 
remedy,  without  ceeds  of  the  sale,  and  we  do  not  think  the  District  Court 

affeoungtheven-  ,  .       ,  .  .  .  .1.1. 

dite's  right,  who  erred  m  decreemg  them  to  be  paid  to  him. 

it  (till    entitled 
to  the  proceeds. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 


TRUDEAV  VS,   MATHER. 

▲rrSAL  PftOM  THB  COUftT   OV  THK  SECOND  JUDICIAL  DUTftlCT,  TBS  JVDOE 

TRBRKOr   PftXBIDINO. 

In  an  action  of  mortgage  based  on  an  accoont  and  debt,  which  ia  shown  to 
be  grossly  erroneous  in  its  calculations  and  amount,  the  debt  will  be  set 
aside  for  adjustment,  and  the  contract  of  mortgage  annulled  and  canc^ed 
as  being  made  in  error. 

This  is  an  action  of  mortgage,  to  compel  the  payment 
of  three  thousand  two  hundred  dollars,  due  as  the  first  instal- 
ment of  a  debt  of  nineteen  thousand  four  hundred  and  fifty 
dollars,  acknowledged  by  the  defendant 

The  plaintiflf  alleges,  that  the  above  sum  is  the  amount 
found  due  on  a  settlement  between  him  and  the  defendant,  as 
his  curator  ad  bonOy  payable  by  instalments  of  three  thousand 
two  hundred  dollars  each,  and  secured  by  a  special  mortgage 
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OD  a  valuable  tract  of  land  in  West  Baton  Rouge.     The  first  Easteux  Dist. 
instalment  having  become  due  and  remaining  unpaid,  he  ^g^>t^^"'y>  >835. 

-^      -  ■  -     — 

prays  judgment  for  the  amount,  and  that  the  mortgaged       trudeau 
premises  be  seized  and  sold  to  satisfy  the  same.  matulr. 

The  defendant  denies  that  he  is  indebted  in  the  manner 
and  form,  or  to  the  amount  as  alleged,  and  avers  the  contract 
or  settlement  of  account  between  them,  was  made  through 
error  of  law  and  fact,  and  should  be  annulled  ;  and  the 
mortgage  being  merely  accessory  to  the  debt,  is  null  and 
void,  and  ought  to  be  cancelled.  He  further  states,  that  his 
account  as  curator  ad  bona,  was  agreed  to  be  referred  to 
a  person  versed  in  such  matters,  and  stated  according  to 
law ;  that  in  stating  it,  he  is  illegally  charged  with  interest 
upon  interest,  at  ten  per  cent,  per  annum,  which  charges 
are  about  eleven  thousand  six  hundred  and  forty-five  dollars  , 

more  than  is  really  due :  and  that  he  signed  said  account 
through  error,  supposing  it  to  be  correct  at  the  time ;  "he 
therefore  prays  that  the  act  of  settlement  or  the  contract, 
and  mortgage  sued  on,  be  declared  null  and  void. 

The  act  of  settlement,  as  well  as  that  of  the  mortgage, 
were  introduced  in  evidence,  and  the  testimony  of  the  notary 
who  drew  up  the  acts  and  stated  the  account,  was  taken 
down.  From  this  testimony,  and  the  bare  inspection  of  the 
account,  the  district  judge  who  tried  the  case,  detected  the 
illegal  items  and  charges,  substantially  as  alleged. 

Judgment  was  rendered,  declaring  the  account  as  stated, 
and  the  mortgage  executed  by  the  defendant,  null  and  void ; 
reserving  to  the  plaintiff  his  legal  rights  against  the  defend- 
ant, as  his  curator  ad  bona^  on  a  legal  and  just  settlement  of 
their  accounts.     The  plaintiff  appealed. 

JV*tc&o2b,  for  the  plaintiff,  contended  that  the  error  alleged 
was  not  proved,  as  appeared  by  the  testimony  of  the  notary 
who  drew  up  the  act  of  settlement.  But  if  error  had  been 
proved,  it  should  have  been  corrected  by  the  court,  and 
judgment  given  for  the  sum  actually  due. 

2.  The  manner  of  calculating  interest  was  not  illegal ;  it 
was  calculated  by  the  appellee  himself,  who  agreed  to  pay  at 
that  rate. 
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EAMmfts  Drrr.      s.  The  account  stated  and  drawn  up  by  the  notary,  most 

gftrtiflty.  1855.  |^  considered  in  law,  as  made  by  the  defendant,  whose  agent 

TKUDSAV      tj^  ^^^     Q^facU  per  o/tum,  faeit  per  w. 

XATflEB.  4.  He  who  seeks  justice,  says  the  judge  a  ^tio,  must 

himself  be  just.     The  court  Applied  this  maxim,  exclusiyely 

for' the  benefit  of  the  defendant,  in  correcting  the  errors  to  his 

disadvantage,  if  any  existed,  and  refuses  to  allow  the  plaintiff 

that  which  is  acknowledged  to  be.due.     In  this  respect  also 

the  judgment  is  erroneous. 

5.  The  rendition  of  the  account  being  followed  by  a  solemn 
notarial  act,  is  binding  on  the  defendant,  to  pay  the  interest 
stipulated  therein. 

6.  The  District  Court  erred  in  vacating  the  act  of  mortgage, 
given  as  security  for  this  claim,  as  the  plaintiff  relinquished  a 
better  security,  which  should  not  be  affected  by  an  error  of 
calculation  in  the  account. 

7.  The  notarial  act  of  settlement  was  in  the  nature  of  a 
compromise,  by  which  the  plaintiff  relinquished  one  thousand 
dollars,  as  admitted  since  by  the  defendant. 

Comrady  for  the  defendant,  showed  there  was  gross  error  m 
the  settlement  of  accounts,  which  requires  the  defendant  to 
pay  more  than  twice  as  much  as  was  actually  due.  It 
cannot  be  presumed  he  intended  to  benefit  the  plaintiff  that 
amount.     JWmo  prttvmlur  danare. 

2.  The  defendant  must  have  supposed  he  was  bound  to 
pay  compound  interest,  at  the  rate  of  ten  per  cent  per 
annum,  or  he  would  not  have  signed ;  in  that  case  it  is  aa 
error  of  law,  bearing  on  an  essential  part  of  the  agreement, 
and  is  null.     La,  Code,  1840. 

3.  It  was  an  error  of  calculation  or  ignorance  of  the  fact, 
that  compouod  interest  was  charged.  Error  in  this  respect 
vitiates  the  contract.     La.  Code,  1815. 

4.  This  is  a  case  clearly  of  exorbitant  usury.  Not  only  is 
a  higher  rate  of  interest  charged  than  the  curator  was  bound 
to  pay,  but  interest  on  that  interest  is  charged,  all  of  which  is 
prohibited.     Ciril  Code,  p.  70,  art.  71.     La.  Code,  arL  1934. 
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/.  SegherSy  on  (he  same  side,  contended,  that  the  contract  Eastbrst  Ditr. 
was  manifestly  erroneous*,  and  null  and  void.     Tutors  were  -f^fa^^ry*  ^^^' 
not  bound  under  the  old  Code,  which  must  govern  in  this       xmuDKAu 
case,  to  pay  compound  interest.     Under  the  La.  Code^  tutors       xathsb. 
are  only  bound  to  pay  an  interest  of  five  per  cent,  on  the 
revenues,  when    they  exceed   five  hundred  dollars,  after 
deducting  ten  per  cent,  for  commissions.    La.  Code^  S41-2. 
1  Mareau^s  Digest^  225.     6  La.  Reports,  489,  490. 

2.  The  agreeraisnt  entered  into  between  the  parties,  took 
place  under  the  La.  Code,  which  prohibits  interest  on  interest 
to  be  taken,  and  no  stipulation  to  that  effect  is  valid.  La. 
Code,  1934. 

S^  The  defendant  was  laboring  under  an  error  of  fact  and 
x>f  law,  from  which  he  should  be  relieved.  La.  Code,  art. 
1815-16,  1840,  2129. 

4.  Error  in  law  vitiates  a  contract,  when  such  error  is  its 
only  or  principal  cause.  La.  Code,  1840.  5  ToiMier,  PErreur 
de  Droit,  JVo.  58  et  ^uivans. 

Mathews,  J,,  delivered  the  opinion  of  the  court. 

This  suit  is  based  on  a  contract  of  mortgage,  wherein  the 
defendant  acknowledges  to  owe  to  the  plaintifl^  the  sum  of 
nineteen  thousand  four  hundred  and  fifty  dollars  eighty-five 
cents,  which  he  promised  to  pay  by  annual  instalments  of  three 
thousand  two  hundred  and  fifty  dollars,  seventeen  cents. 
The  debt  purports  to  have  arisen  in  consequence  of  the  acts 
of  the  defendant,  as  curator  ad  bona  of  the  plaintiflT,  and 
was  stated  to  the  amount  stipulated  in  the  act  of  mortgage, 
as  a  result  of  calculations  of  interest  on  certain  sums  of  money 
which  came  into  the  hands  of  the  curator.  These  calcuta^ 
lions  originated  in  a  settlement  of  accounts  between  him 
and  his  ward,  after  the  latter  arrived  at  the  age  of  majority, 
and  were  made  by  a  person  to  whom  the  accounts  had  been 
submitted  for  adjjastment,  by  the  curator.  The  court  below 
considering  the  calculations  made  by  the  referee,  as  grossly 
erroneous,  and  prejudicial  to  the  defendant  to  a  very  large 
amount,  rendered  judgment  in  his  favor,  by  which  the  account 
as  adjusted,  was  set  aside,  and  the  contract  of  mortgage. 
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Eimmv  Dm*,  a  itqumce  of  it,  was  annulled ;  and  from  ibis  the  plaintiff 
J'^'*^''^*  W5.  appealed. 

imuoKAu  The  calculations  of  the  referee  are  shown  by  the  evidence 

vATflinu  ^^  ^^^  case,  to  be  illegal  and  erroneous,  both  in  relation  to  the 
In  an  •etion  of  rate  of  interest  assumed,  and  the  manner  in  which  it  was 
ooM^aeoount  Compounded  for  a  number  of  years,  producing  a  result  egre- 
ilT^iiiown  to* '^  giously  wrong,  and  prejudicial  to  the  defendant,  probably  to 
stomIj  «mne-  more  than  one  half  of  the  sum  stated  against  him. 
iiuioni  Mid  •-  The  error  complained  of  in  this  transaction,  is  so  evident  and 
^te  KTstTde  ^  Kro«»>  fts  in  our  opinion,  clearly  to  authorise  the  judgment 
^**d  J'**J***°'^''  of  the  court  below.  That  court  might  perhaps,  after  setting 
of  moitgH«  fn-  aside  the  account  rendered,  and  annulling  the  act  of  mortgage, 
mlde inenw?^  ^^^^  proceeded  to  adjust  the  accounts  of  the  curator,  and 

rendered  judgment  for  the  sum  which  should  appear  to  be 
.  justly  due  to  the  plaintiff.  But  the  pleadings  of  the  case  do 
not  require  a  proceeding  of  this  kind,  consequently,  not  havJAg- 
taken  this  step,  is  no  ground  of  error  in  the  judgment  as 
pronounced. 

,The  parties  may  hereafter  adjust  their  differences  amicably, 
or  if  this  cannot  be  effected,  the  courts  of  justice  remain  open 
to  the  plaintiff,  in  which  he  may  prosecute  his  claim. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Eastsut  Dier. 

I'^ebruary,  1835. 


BAULST 

8AUI.ET  VS.   GIRABD.  oibabd. 


▲rPBAL   FROM   THE   COUKT  OF  FKOBATBS   FOB   THE   FABISH   OF   JEFFBB80N. 

The  act  of  the  11th  March,  1830,  'aboUshinf:  the  office  of  curator  ad  bona 
et  ad  liiem  to  minors,  does  not  apply  in  cases  where  curators  were 
appointed  before  the  promulg^ation  of  the  act.  If  the  first  curator  is 
remoYed,  another  must  be  appointed,  although  since  the  general  law 
abolishing  the  office. 

The  plaintiff  haviog  been  appointed  curator  ad  bona  to  the 
minors  Foucher,  applied  to  the  Court  of  Probates,  to  be  dis- 
charged, and  that  a  tutor  and  under  tutor  be  appointed  to 
said  minors. 

It  appeared  by  a  statement  of  facts  admitted,  that  A. 
Foucher,  jr.,  was  appointed  curator  ad  bona  of  the  minors 
Foucher,  the  26th  Japuary,  1830,  and  regularly  removed 
from  said  office,  in  December,  1834,  and  the  plaintiff 
nominated  as  curator  ad  bona  in  his  place. 

The  judge  of  probates  decided,  that  Foucher  having  been 
appointed  before  the  passage  of  the  act  of  the  11th  March, 
1830,  abolishing  the  office  of  curators  to  minors,  by  the  pro- 
viso in  the  9th  section  of  said  act,  that  law  is  not  applicable 
to  a  case  like  the  present.  Judgment  was  rendered,  main- 
taining the  plaintiff  in  his  appointment,  from  which  he 
appealed. 

Pichoty  for  the  plaintiff,  contended,  that  the  judgment  of 
the  Probate  Court  was  erroneous,  because  by  the  9lh  section 
of  the  act  of  the  11th  March,  1830,  there  shall  hereafter  be 
no  curator  ad  bona  or  ad  titU  appointed  to  minors. 

2.  That  although  by  the  proviso  in  the  9th  section  of  said 
act,  this  law  shall  not  apply  to  cases,  in  which  curators  ad 
bona  shall  have  been  appointed  previous  to  its  promulgation, 
yet  this  proviso  cannot  be  so  construed,  as  to  suppose  that 
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Eaitkbs  Ditr.  curators  may  be  now  appointed,  but  that  only  those  in  office 

^^^*''"^^'  '^^'  at  the  time,  were  to  be  maintained  until  it  became  vacant. 

sAuurr  3.  The  legislature  having  in  1828  passed  a  law,  that 

mwLAmn.       minors  should  remain  under  the  authority  of  theii;.  tutors, 

until  they  obtained  the  age  of  majority,  it  became  necessary 

to  abolish  the  office  of  curator  ad  bona  and  ad  lUia,  to  make 

the  system  harmonise  with  the  civil  law,  the  office  therefore 

no  longer  exists,  since  1830. 

4.  By  reference  to  the  articles  of  the  Code  which  treat  of 
tutorship  and  curatorship,  it  will  be  seen  that  the  alteration 
was  made  in  the  law,  for  the  gi*eater  security  of  minors ;  so 
that  in  this  case,  the  minors  Foucher  should  have  the  benefit 
of  it 

Ro$tf  contra. 

BvUardy  /.,  delivered  the  opinion  of  the  court. 

The  statement  of  facts  in  this  case,  shows  that  A.  Foucher, 
jr.  was  regularly  appointed  curator  ad  bona  of  his  minor 
children,  before  the  promulgation  of  the  act  of  the  11th 
March,  1830,  entitled  ''an  act  in  addition  to  the  laws  nowia 
force,  relative  to  tutors  and  curators  of  minors ;  ^  that  in  De- 
cember, 1834,  he  was  regularly  deprived  of  the  curatorship, 
and  that  Francois  Saulet  was  thenceforth  appointed  curator 
nth      Mu«h,  ^  ^<^<i  of  the  children,  in  the  manner  and  form  required  by 
illf!jffi^'!?l!2  '*^  ^^^  *^  appointment  of  such  curators,  before  the  passage 
rator,  ad  bona  of  that  act.    The  question  therefore  which  the  case  presents. 

MMl    041   AleiR    to    ,  ,-  ,  '"' 

minors,  doei  not  is  whether  this  last  appointment  was  regular  and  legal. 
^w>  '"luSS      The  9th  section  of  the  act  declares,   that  there  shall 


before  *^"I^  hereafter  be  no  curator  ad  bona  or  cXirator  ad  Utem  appointed 
mulgAtion  of  the  in  any  case,  but  that  the  persons  and  estates  of  minors  shall 
eontor  ii  remo-  ^^  ^^  cases,  be  placed  under  the  power  of  tutors  and  under- 
b?*i*'**1!ited'au  ^^^^9  *^c-  The  proviso  to  this  section,  out  of  which  the 
though  unee*the  controversy  has  arisen,  is  in  the  following  words :  "  provided 
uUng  the  officel  that  this  section  shall  not  apply  to  cases,  in  which  curators 

ad  bona  shall  have  been  appointed,  before  the  promulgation 

of  this  act." 


OP  THE  STATE  OF  LOUISIANA.  561 

This  proviso  applies  to  the  whole  section ;  as  well  to  that  Ea8t»iik  Diw. 
part,  which  abolishes  the  trust  of  curator  od  bona,  as  to  that  ^^^^*  '^^^* 
which  provides  for  the  appoiutment  of  tutors  and  under  bavlxt 
tutors.  Surely  then  it  cannot  be  said  that  this  statute  sirakd. 
authorises  the  appointment  of  a  tutor  to  minors,  who  were 
already  provided  with  curators  ad  bona^  before  its  promulga- 
tion. If  the  section  stood  without  the  proviso,  then  indeed  it 
would  authorise  the  appointment  of  a  tutor  and  under  tutor, 
in  this  case.  The  construction  contended  for  by  the  appel- 
lant, would  leave  the  proviso  without  effect.  But  we  are 
bound,  if  possible,  to  give  it  some  effect,  if  susceptible  of  it. 
This  can  only  be  done  by  supposing  that  the  legislature 
intended  that  such  minors,  as  were  at  the  promulgation 
of  the  act  provided  with  curators  ad  bonay  should  continue 
under  that  species  pf  guardianship  until  their  age  of  majority, 
and  that  the  change  of  system  should  not  apply  to  them. 
With  respect  to  them,  the  trust  of  curator  ad  bona^  as  estab- 
lished by  the  Code,  still  exists,  because  it  is  declared  that  as 
to  their  case,  this  section  shall  not  apply.  As  to  them,  we  are 
therefore  boimd  to  consider  it  as  unwritten,  for  it  appears  to 
us  clear,  that  it  does  not  authorise  the  appointment  of  a  tutor 
and  under  tutor.  We  are,  therefore,  of  opinion,  that  the 
Probate  Court  did  not  err  in  maintaining  the  appointment 
of  a  curator  ad  bona. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  affirmed,  with  costs. 
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TAGOT  ET   AI.8.   09.    FO&CHB. 

APrB4L   FAOV   TUB    COVET  OV  THE  8BCOND  JUDICIAL  DUTKICT,  THE   JdMSK 

THBEKOr   PEBfllDINQ. 

ISvidaiice  of  m  claim  in  compemation  and  re-convention,  will  be  rejected, 

when  the  demand  ie  not  equally  liquidated  with  the  claim  of  the 

plaintiff. 
The  liquidation  of  a  partnerihip  claim,  cannot  be  pleaded  in  compensation 

or  re-convention,  against  a  demand  on  a  note  of  hand. 
The  absence  of  all  connection  between  two  demands,  is  an  insurmountable 

objection  and  obstacle  to  a  demand  in  compensation  or  re-convention. 

This  is  an  action  on  two  promissory  notes,  executed  by  the 
defendant  in  favor  of  Pierre  Caseaux,  deceased,  the  ancestor 
of  the  plaintiffs.  Fagot  sues  as  tutor  of  his  children,  who 
are  minor  heirs  of  the  deceased,  claiming  the  amount  of  said 
notes,  which  together  make  the  sura  of  five  hundred  and 
twenty  dollars  ninety^one  cents ;  that  one  of  them,  for  four 
hundred  and  thirty-two  dollars  ninety-one  cents,  is  secured 
by  a  mortgage  on  a  slave,  which  he  prays  may  be  seized  and 
sold  to  pay  said  sum. 

The  defendant  pleaded  a  general  denial,  and  set  up  a  large 
claim,  amounting  to  one  thousand  seven  hundred  and  twen- 
ty-two dollars,  in  re-convention  agj^nst  the  plaintiffs,  as  due 
by  their  ancestor,  for  the  purchase,  advances  and  increased 
value  of  a  plantation,  which  he  alleges  he  owned  in  partner- 
ship with  the  said  P.  Caseaux,  in  his  life-time,  and  which  his 
said  heirs,  the  plaintiffs,  have  caused  to  be  sold  as  a  part  of 

his  succession. 

On  the  trial,  the  district  judge  rejected  the  testimony  of  the 
defendant,  offered  in  support  of  his  re-conventional  demand, 
on  the  ground  that  the  claim  was  not  liquidated,  and  was  not 
connected  with,  or  incidental  to  the  demand  of  the  plaintifis. 
The  defendant's  counsel  excepted  to  the  opinion  of  the  court, 
rejecting  the  evidence. 
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Judgment  was  given  in  favor  of  the  plaintiffs,  for  the  EAtTSRir  Dist. 
amount  of  their  claim.     The  defendant  appealed.  February,  i83s. 


J^kholUy  for  the  appellant,  insisted  the  court  erred,  in 
rejecting  testimony  to  establish  the  plea  in  compensation. 
Compensation  takes  place  of  right  between  two  debts, 
having  for  their  object  a  sum  of  money,  and  equally  liquidated 
and  demandable.     La.  Codcy  2205. 

2.  To  establish  this  right  of  compensation,  it  is  necessary 
to  show,  first,  that  the  claim  is  for  a  sum  of  money ;  second, 
that  it  be  equally  liquidated  with  the  one  to  which  it  is 
opposed,  and  third,  that  it  be  equally  demandable. 

3.  The  document  offered  as  testimony  to  support  the  plea, 
is  an  account  rendered  by  the  ancestor  of  the  plaintiffs,  to 
whom-  the  notes  sued  on  were  given,  in  which  he  acknow- 
ledges the  plantation  to  be  partnership  property,  debits  defend- 
ant with  the  amount  of  the  purchase  money,  expenses  of  the 
crop,  negro  hire,  and  strikes  a  balance  in  his  own  favor.  The 
account  is  signed  by  both  parties,  and  is  an  acknowledgment 
on  the  part  of  Caseaux  that  half  of  the  plantation  is  the 
property  of  the  defendant.  , 

4.  Under  these  circumstances,  the  latter  is  entitled  to  the 
money  he  has  paid,  as  the  heirs  have  had  the  plantation  sold. 
This  then,  is  a  claim  for  a  sum  of  money  due,  which  establishes 
the  first  part  of  the  plea  in  compensation. 

5.  The  claim  is  equally  liquidated,  for  the  sum  claimed  on 
account  of  the  plantatigji  is  specified  in  the  account  offered  in 
evidence. 

The  claim  of  the  defendant  is  equally  demandable  with 
that  sued  on.  The  interest  in  the  plantation  belonging  to  the 
defendant,  has  been  received  by  the  plaintiffs,  in  having  it 
sold  as  part  of  the  succession  of  their  ancestor.  The  sum 
due  for  this  interest,  is  specified  in  the  account  offered  in 
evidence,  and  more  than  compensating  the  sum  sued  for. 

Martin^  /.,  delivered  the  opinion  of  the  court. 

The  defendant  being  sued  on  two  promissory  notes, 
executed  in  favor  of  the  ancestor  of  the  plaintiffs,  pleaded 


7AGOT  ST  AU. 
POKCHE. 
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EAOTuur  Out.  the  general  issue,  and  set  up  a  claim  in  compeDsation  and 

Febnianf,  1835,  rc-conventioD,  for  a  much  larger  sum  than  that  for  which  the 

wAQvr  R  Au.   notes  sued  on  were  given.     Judgment  was  rendered  in  favor 

poBCBB.       of  the  plaintiffs,  and  disregarding  the  defendant's  claim,  from 

which  he  appealed. 

His  counsel  complains  in  this  court,  that  the  judge  a  quo^ 
rejected  written  and  parole  evidence  offered  by  him,  in 
support  of  the  claims  pleaded  in  compensation  and  re-con- 
vention.    These  claims  were  grounded  on  the  allegation, 
that  the  plaintiffs'  ancestor,  and  who  was  the  payee  of  the 
notes  sued  on,  took  in  his  own  name,  the  title  to  the  plan- 
tation which  he  and  the  defendant  had  bought  in  partner- 
ship, and  the  defendant  advanced  a  large  sum  towards  the 
purchase,  and  made  great  advances  for  the  cultivation  and 
improvement  of  the  land  ;  that  at  the  death  of  the  plaintifitP 
ancestor,  bis  heirs  possessed  themselves  of  the  land,  which 
cWm^ln^com-  ^^  sioce  been  sold  as  part  of  the  succession.     The  defendant 
penaRtion     und  ^Iso  avers,  he  has  a  further  and  large  claim,  on  the  score  of 
will  be  rejf^tcd,  the  increased  value  of  the  land  since  the  purchase, 
inand  it  not  cl      The  introduction  of  the  evidence  was  rejected,  on  the 
«?ih\*'*Satmo1'  ST^'ound  that  the  defendant's  claim  was  not  equally  liquidated 
the  niaintifr.       with»(hat  of  the  plaintiffs,  and  was  absolutely  unconnected 

The    iinaida-  ^,  .  , 

lion  of  a  partner-  therewith. 

*K>e'*eTde?ln  '^  appears  to  US,  the  decision  of  the  District  Court  was 
eoiDpenntion  correct.  The  liquidation  of  a  partnership  concern,  such  as 
tion,  "i^nit  a  that  now  sought^  is  universally  a  much  more  tedious  opera- 
notTofban^d.  *  ^'^"»  ^^^"  ^^^^  whlch  is  required  to  ascertain  the  validity  of  a 
iTie  absence  claim  of  the  payee  of  a  note  of  liand.  The  liquidation  of  the 
between  two  de-  claim  of  the  defendant,  could  not  well  be  asked  from  a  plain- 
I^oilLwe*'''  ^»ffi  whose  claim  was  already  liquidated  by  the  defendant, 
objection  and  ob-  before  he  subscribed  the  note.      There  was  no  room  for 

•taclc  to   a  de- 
mand  in  com-  compensation. 

S^onrentio^  *      ^he  absence  of  all  kind  of  connection  between  two  claims, 

is  an  insurmountable  obstacle  to  a  demand  in  compensation 

or  re-convention. 

The  plea  of  re-convention  is  unsupported. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Eastbrit  Dist- 

Febrtiary^  1835. 


HIIililGSBERO  V8.    HOLMES. 

APrSAL   FROM   THE  PARISH   COURT    FOR   TBI   FARI8H    AND   CITY   OF 

IfBW-ORLEANS. 

The  defendant,  in  an  execution,  is  subject  to  no  interest,  simple  or 
compound,  afler  the  adjudication  of  his  property,  whether  on  credit  or 
for  cash. 

In  a  sale  of  property,  under  execution,  on  twelve  mouth^s  credit,  the 
purchaser  is  required  to  giro  bond  for  the  whole  amount  of  principal, 
interest  and  costs  due  on  the  day  of  sale,  as  if  made  for  cash ;  and  on  that 
aggregate  sum,  the  same  rate  of  interest  is  allowed  in  the  bond,  as  that 
on  the  original  debt,  from  the  day  of  sale. 

When  the  judgment  of  the  court  a  qua  is  amended,  on  appeal,  although 
both  parties  asked  and  obtained  an  alteration,  the  appellee  will  be  required 
to  pay  costs  in  both  courts. 

The  plaintiff  alleges  that  he  sold  a  lot  of  ground,  in  the 
city  of  New-Orleans,  on  the  first  of  November,  1828,  to  one 
P.  S.  Hamblet,  for  two  thousand,  one  hundred  dollars, 
payable  by  instalments  of  seven  hundred  dollars  each,  in  one, 
two  and  three  years  from  the  date  of  the  sale,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum,  from  the  times  when 
said  notes  respectively  became  due,  if  not  punctually  paid, 
until  final  payment,  together  with  a  mortgage  retained  on  the 
property,  to  secure  the  payment  of  the  price  thereof. 

The  two  last  notes  being  unpaid  after  becoming  due,  and 
the  purchaser  having  died  in  the  mean  time,  but  leaving  an 
heir,  the  plaintiff  obtained  an  order  of  seizure  and  sale  of  the 
lot  in  question,  and  I.  T.  Preston,  Esq.  was  appointed  curator 
ad  hocj  to  the  heir  who  resided  out  of  the  state,  and  as  a 
defensor  to  the  suit. 

At  the  sale  of  the  property,  on  the  18th  of  October,  1834, 
Newland  Holmes  became  the  purchaser,  as  the  last  and 
highest  bidder,  for  four  thousand,  three  hundred  and  seventy- 
five  dollars,  payable  on  twelve  months  credit,  on  his  giving 


HILUOSBSBO 

Houns. 
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EAtrnur  Dm.  his  bond,  With  security  and  a  mortgage  on  the  premises,  until 

/feftniflry,  1835.  complete  payment. 
■iLUMBKBo  '  On  the  10th  of  November,  following,  the  purchaser  having 
failed  to  comply  with  the  terms  of  the  sale,  the  plaintiff's 
counsel,  on  suggesting  these  facts  to  the  court,  obtained  a  rule 
on  Holmes,  to  show  cause  why  a  diHringas  should  not  issue 
to  compel  him  to  comply  with  the  conditions  of  his  bid. 

Holmes,  in  answer  to  the  rule,  averred  that  by  advice  of 
Hamblet^s  counsel,  he  tendered  a  bond  to  the  sheriff,  with 
good  security  and  special  mortgage  on  the  property  sold, 
for  the  sum  of  one  thousand  four  hundred  dollars,  bearing 
ten  per  cent,  interest,  on  seven  hundred  dollars,  from  the  1st 
of  November,  1830,  and  the  same  interest  on  seven  hundred 
dollars,  from  the  1st  of  November,  1831,  to  add  in[all  the  cost 
up  to  that  time,  and  the  bond  made  payable  on  the  18th  of 
October,  1835,  or  to  settle  the  costs  in  cash.  The  plaintiff 
refused  to  accept  his  bond  ;  but  required  one  for  two  thousand 
and  thirteen  dollars,  with  ten  per  cent,  interest,  from  the  18th 
day  of  October,  1834,  until  payment,  and  a  special  mortgage. 
He  prays  that  his  bond,  first  tendered,  be  accepted,  and  the 
rule  discharged. 

The  parish  judge  decided  that  the  plaintiff  was  entitled  to 
interest  on  the  amount  of  the  two  notes ;  and  interest  thereon, 
up  to  tho  day  of  sale,  but  that  the  interest  on  the  aggregate 
sum  of  principal,  interest  and  cost^  from  that  time,  until  paid, 
should  be  at  the  rate  of  five  per  cent,  per  annum,  according 
to  the  following  calculation : 

Amount  of  capital,  in  the  two  notes f  1400  00 

Interest  on  |700,  from  the  4th  of  Noyember  1830,  to  the  18th 

of  October,  1836 347  00 

Interest  on  |700,  from  the  4th  of  November,  1831,  to  the  lath 

of  October,  1835 «47  00 

Interest  on  ^484,  the  amount  of  interest  due  on  tho  capital, 

(|1400)  due  the  18th  of  October,  1834,  (day  of  sale)  to 

the  18th  ofOctober,1835,  at  five  percent 24  so 

Amount  of  costs 129  00 

Interest,  at  five  percent,  for  one  year,  on  f  129 6  45 

Total ^183  65 
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Judemaent  was  rendered,  requirine   the   purchaser,  N.  £*»"»»  Dmt. 

F^hmoTV    1835 

Holmes,  to  execute  his  bond  for  the  above  sum,  with  security  ^' 

and  special  mortgage,  within  three  days  from  the  notification    Hii.iJoaB«B» 
of  judgment,  and  on  failure,  a  writ  of  distrvagas  to  issue.       houos. 
He  appealed,  together  with  the  curator  ad  hoc  of  the  absent 
heir. 

Prestanj  for  the  appellant. 

D.  SegherSy  contra. 

Jifartin  /.,  delivered  the  opinion  of  the  court. 

The  plaintiff  suggested  and  informed  the  court  of  the  first 
instance,  that  at  the  sale  of  certain  immoveable  property,  made 
in  pursuance  of  an  order  of  seizure  and  sale,  which  had  been 
obtained  against  said  property,  in  the  hands  of  the  heir  of 
the  original  purchaser,  the  defendant  became  the  last  and 
highest  bidder  for  the  sum  of  four  thousand  three  hundred 
and  seventy-five  dollars,  payable  at  twelve  months,  with 
interest,  at  ten  per  cent,  per  annum,  with  mortgage  retained 
on  the  land,  according  to  law,  until  final  payment ;  and  that 
he  refused  to  comply  with  the  terms  of  sale,  whereupon 
a  rule  was  taken  against  him,  to  show  cause  why  a  writ 
of  distringas  should  not  issue,  to  compel  a  performance  of  the 
conditions  of  sale,  on  his  part. 

The  defendant  answered,  that  by  the  advice  of  the  owner 
of  the  property  seized,  he  had  applied  to  the  sheriff,  offering 
his  bond,  with  good  security  and  special  mortgage,  for  the 
sum  of  one  thousand  four  hundred  dollars,  with  interest  at 
ten  per  cent,  on  seven  hundred  dollars,  from  the  1st  of  No- 
vember, 1830,  and  interest,  at  the  same  rate,  on  the  remaining 
seven  hundred  dollars,  from  the  1st  of  November,  1831, 
together  with  all  costs  added,  and  the  whole  sum  payable  on 
the  18th  of  October,  1835  ;  or  to  settle  the  amount  of  costs 
in  cash. 

The  Parish  Court  was  of  opinion  that  the  plaintiff  was 
entitled  to  interest  on  the  notes  due,  up  to  the  day  of  sale, 
but  that  the  interest  due  thereon,  as  well  as  that  due  on  the 
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EAvrxKir  Diar.  coe(8,  mu8t  be  reduced  to  the  rate  of  legal  interest,  i  e.  five 
Mntanf^  1835.  p^^^  cent. ;  and,  consequently,  the  amount  of  the  obligation 
■luioBBEM  to  be  delivered  to  the  plaintiff  must  consist,  firtiy  of  the 
Mui'is.  amount  of  the  two  notes,  or  one  thousand  four  hundred 
dollars  ;  fecond,  of  interest,  at  the  rate  of  ten  per  cent,  from 
the  maturity  of  each  note,  to  the  day  on  which  the  defendant 
was  bound  to  give  his  obligation,  i  t.  interest  at  ten  per  cenL 
on  seven  hundred  dollars,  from  the  4th  of  November,  18S0; 
and  on  a  like  sum,  the  same  interest  to  be  allowed,  from  the 
4th  of  November,  1831,  on  each,  up  to  the  8th  of  October, 
1835;  ihirdy  of  interest,  at  five  per  cent.,  on  the  amount  of 
interest  due  on  the  debt,  up  to  the  day  of  the  sale,  (October 
18th,  1834)  ;  faurtky  the  plaintiff  to  have  interest  on  his  costs, 
from  the  day  of  sale  until  the  maturity  of  his  obligation,  on 
the  18th  of  October,  1835.  According  to  the  above  datOj 
the  obligation  of  the  defendant,  which  he  was  required  to 
execute  and  deliver  to  the  plaintiff,  amounted  to  two  thou- 
sand one  hundred  and  eighty-three  dollars  and  sixty^five 
cents.  Judgment  was  given  accordingly,  and  both  the 
present  defendant,  and  the  one  in  the  writ  of  seizure  and  sale, 
appealed. 

The  counsel  for  the  appellants  have  assigned  the  following 
errors  in  the  judgment  of  the  Parish  Court,  and  on  which 
they  claim  its  reversal  in  this  court : 

1.  That  interest  on  interest  is  allowed,  which  is  contrary 
to  law,  and  expressly  forbidden  by  the  La.  Codej  arL  1984. 

2.  The  present  defendant,  with  the  consent  of  the  origi- 
nal one,  in  the  writ  of  seizure  and  sale,  offered  a  bond  for  the 
amount  of  the  plaintiff's  judgment,  with  interest,  at  ten  per 
cent,  and  costs,  or  to  pay  the  costs  in  cash.  This  should 
have  been  accepted,  and  the  court  erred  in  requiring  mcve. 

The  appellee  has  complained  of  the  judgment,  and  on  his 
part  has  asked  that  it  be  amended  in  his  favor. 

He  contends  that  he  is  entitled  to  a  bond  or  obligation,  in 
the  sum  of  two  thousand  and  thirteen  dollars,  with  interest, 
at  the  rate  of  ten  per  cent.,  from  the  18th  of  October,  1834, 
(the  day  of  sale)  until  paid ;  instead  of  an  aggregate  sum  of 


OF  THE  STATE  OP  LOUISIANA.  669 

two  thousand,  one  hundred  and  eighty-three  dollars  and  B^aterx  Dist. 
sixty-five  cents,  payable  on  the  18th  of  October,  1835.  Fcbmary,  i835. 

It  appears  to  this  court,  that  the  provisions  of  the  La,  Code,    bilugsbbrg/ 
art.  1984,  invoked  by  the  appellee,  relates  only  to  the  slipu-       houim. 
lations  of  interest,  made  in  a  contract  by  the  parties,  and  does 
not  apply  to  cases  in  which  the  law  allows  interest. 

When  the  sheriff  sells  property,  on  a  credit  of  twelve 
months,  for  which  two-thirds  of  the  appraised  value  is  not 
offered,  at  the  first  attempt  to  sell,  he  must  require  from  the 
bidder,  and  the  plaintiff  is  entitled  to  a  twelve  months'  bond, 
for  the  same  amount  as  he  would  be  entitled  to  in  cash,  if  it 
had  been  a  cash  sale,  u  «.,  his  principal  debt  to  the  day  of 
adjudication,  and  costs.  This,  the  defendant  in  the  execu- 
tion, would  be  obliged  to  pay  down,  if  he  chose  to  prevent  in^^JTexecutron 
the  sale  of  his  property ;   and  this  sum,  the  purchaser  is  is  subject  to  no 

„,..,.  ,  1  \.  .  1.  1  .     interest,    sirople 

allowed  to  retam  durmg  a  twelve  month,  on  condition  of  tiis  or  compound, 
paying  to  the  plaintiff  an  interest  of  ten  per  .cent.  This  ^onof  hu^prol 
would  not  be  mulcting  any  one  with  interest  upon  interest,  peny,    whether 

I  •  »/.     1         1    1.      I  1  11.  on  credit  or  for 

on  his  contract.  If  the  defendant  does  not  buy  his  own  cash, 
property,  and  he  is  at  liberty  to  do  so  or  not,  at  his  pleasuro, 
he  is  subject  to  no  interest,  simple  or  compound,  after  the 
adjudication.  If  he  chooses  to  buy,  volerUi  nan  fit  injuria. 
He  cannot  complain,  if  desirous  of  making  a  new  contract 
he  be  constrained  to  enter  into  it  on  ther terms  which  the  law 
imposes  on  others.  He  pays  simple  interest  on  the  defined 
price  of  his  purchase  ;  no  compound  interest  is  put  on  his  old 
debt,  for  if  he  does  not  pay  the  twelve  months'  bond,  and  the 
creditor  finds  it  necessary  to  avjiil  himself  of  the  judgment  on 
which  the  fieri  facias  issued,  ^e  are  not  ready  to  say  that 
the  property  affected  by  the  registry  of  the  judgment,  would  , 
be  burthened  by  any  additional  interest,  in  consequence  of 
the  purchase,  nor  would  any  property  of  his,  seized  on  a.  fieri 
faciasy  issued  thereafter,  be  liable  to  it. 

The  Parish  Court  has,  in  our  opinion,  erred  in  allowing 
interest  at  a  less  rate  than  ten  per  cent.,  to  the  plaintiff,  on 
any  part  of  what  he  would  have  a  right  to  receive  in  cash,  if 
the  sale  had  not  been  on  credit. 

7« 
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EAtTiBK  DiiT.      The  judgment  is,  therefore,  erroneous,  and  is  annulled, 

February,  1835.  avoided  and  reversed ;  and  this  court,  proceeding  to  give  such 
mi.MD8Bsmo    judgment  as  in  our  opinion  ought  to  have  been  given  by  the 
RoucEs.       court  in  the  first  instance,  we  are  first  to  ascertain  what  sum 
In  Ik  sale  of  the  plaintiff  would  have  been  entitled  to  in  a  cash  sale. 

property    under 

execution,      on      He  claims,  first,  his  principal f\400  00 

er^iL  ihe**"mp^      Second,  his  interest  on  the  two  notes,  from  maturity 484  00 

chaser  ii  requi-      Third,  the  cosU 129  00 

red  to  give  bond  ^-_^___ 
for    the    nrhole 

araotnt  of  prio-  ToUl #2013  00 

cipal,      interest  rn      .  .                                                             t         ■        i             •  i     i         •  i 

andeotu,  dueoQ  To  this  sum,  he  appears  to  us  to  be  clearly  entitled,  with 
as^  if*  made  for  interest^  at  ten  per  cent., /ram  the  day  of  the  €idjudication.    Code 

sum,  the  tame  The  parish  judge  was  of  opinion,  that  ten  per  cent  ought 
{•allowed  in  the  ^  be  added  to  the  sum,  and  the  bond  or  obligation  taken  for 
Ac  ^'  "original  ^**®  ^^gfi^^egate  amount  of  capital,  interest  and  cost,  with  the 
debt,  from  the  additional  interest  for  one  year.     The  appellee  contends,  that 

the  bond  or  obligation  ought  to  be  for  the  above  sum,  with 
interest  at  ten  per  cent,  per  annum,  from  the  day  of  adjudi- 
cation until  final  payment,  and  not  for  two  thousand  two 
hundred  and  fourteen  dollars  and  fifty  cents. 

Either  of  the  two  last  modes  would  satisfy  the  words  and 
spirit  of  the  Code  of  Practice,  art.  681,  so  equally,  that  we 
would  not  have  felt  induced  to  reverse  the  judgment,  and  to 
substitute  that  which  appears  most  correct ;  but  we  are  not 
considering  what  judgment  ought,  in  our  opinion,  to  have 
been  given  in  the  inferior  court.  We  are  not  at  liberty  to 
give  any  weight  to  the  opinion  of  the  first  judge,  in  this 
respect. 

We  are  pressed  to  add  the  words,  until  paid.     This  we 

decline,  because  the  code  has  not  used  them,  and  because 

ju^^t  of  Ac  ^'^^y  would,  perhaps,  be  of  no  use,  as  the  La,  Code,  art,  1931, 

eourt  a  gua  18  a- has    provided,  that    in  contracts    stipulating  conventional 

mended  on  ap-  .  . 

peal,  although  interest,  it  is  due  from  the  time  stipulated  for  its  commence- 
ed*iur^baun'ed  meut,  until  the  principal  is  paid. 

an  alteration,  the 
appellee  will  be 

required  to  pay  It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
oouiis.  ^"     °    f  ule  obtained  by  the  appellee,  be  made  absolute,  and  the 
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distringcu  issue,  until  the  appellant,  N.  Holmes,  shall  furnish  Eastzrh  Dibt. 
his  bond,  or  obligation,  with  good  and  sufficient  security,  and  ^g^*^qry>  ^s-^^- 
a  special  mortgage  on  the  property  sold,  in  the  sum  of  two      cHAi^moir 
thousand  and  thirteen    dollars,  payable   on    the   18th    of       r^vc%. 
October,  1835,  with  interest,  at  the  rate  of  ten  per  cent,  per 
annum,  from  the  18th  of  October,  1834,  the  appellee  paying 
costs  in  both  courts. 


CHAIiARON  V8.   TANCE. 

APPEAL   FROM    THE   COURT   OF   THE    FIRST   JUDICIAL    DISTRICT. 

A  note  giyen  in  part  payment  of  a  contract,  for  erecting  certain  buildings 
secured  by  a  mortgage  on  the  groand,  is  negotiable,  and  it  is  no  defence 
against  it,  either  in  the  hands  of  the  original  or  subsequent  holder,  that 
the  buildings  were  not  qompleted  according  to  contract. 

The  paraph  of  a  notary  ne  varietur,  on  a  negotiable  note,  does  not,  in  any 
manner,  change  the  nature  of  its  negotiability. 

When  there  is  no  good  and  substantial  cause  for  an  appeal,  it  will  be 
considered  as  frivolous,  and  taken  for  dnlay.  In  such  cases,  the 
judgment  appealed  from  will  be  affirmed  with  ten  per  cent,  damages. 

This  suit  commenced  by  the  executory  proceedings,  in 
which  an  order  of  seizure  and  sale  was  obtained  against  a 
piece  of  ground,  mortgaged  to  secure  the  payment  of  several 
promissory  notes,  executed  by  the  defendant,  one  of  which, 
amounting  to  one  thousand  seven  hundred  and  thirty-three 
dollars  and  thirty-three  cents,  had  become  due.  The  plaintiff 
alleges  he  is  the  bona  fide  holder  of  said  note,  now  due  and 
unpaid,  and  prays  that  the  mortgaged  premises  be  seized  and 
sold  to  pay  the  same. 

The  defendant  set  up  several  grounds  of  defence,  and 
resisted  payment  mainly  on  the  ground  that  the  work,  for 
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EAtTBKs  DisT.  wl^ich  the  note  now  sued  on  was  given  in  part  payment,  was 
Febntanf^  isjs.  ^^^    executed   accofding    to   contract.      He    obtained    an 
cKALAHoa      injunction. 

rAMz%.  I'he  evidence  shows  the  note  was  endorsed  by  the  payee,  in 

blanky  and  taken  by  the  plaintiff,  in  due  course  of  business. 
The  district  judge,  considering  a  difficulty  existed,  in 
relation  to  the  mortgaged  property,  which  was  intended  to 
secure  the  whole  series  of  notes  given,  refused  to  order  the 
premises  to  be  seized  and  sold  to  satisfy  this  note  alone,  until 
the  other  notes  came  in  for  their  proportion. 

Judgment  was  rendered  against  the  defendant,  for  the 
amount  of  his  note,  with  interest  and  costs,  reserving  the 
hypothecary  rights  of  the  plaintiff,  concurrently  with  the 
holders  of  the  other  notes,  against  the  mortgaged  property. 

Canon^  for  the  plaintiff. 

Grayy  contra, 

JUatiiews^  /.,  delivered  the  opinion  of  the  court. 

This  is  a  suit,  brought  by  an  endorsee  and  holder  of  a 
promissory  note,  (made  in  negotiable  form)  by  the  defendant. 
Judgment  was  rendered  against  him  in  the  court  below,  from 
which  he  appealed. 

The  note  now  sued  on,  is  one  of  a  series  of  notes,  made  by 
the  defendant,  in  favor  of  a  certain  Paul  Pandelly,  in  conse- 
quence of  an  agreement  entered  into  between  these  parties, 
in  which  the  latter  contracted  to  erect  buildings  on  a  lot  of 
ground  belonging  to  the  former.  In  this  contract,  a  mortgage 
was  stipulated,  in  favor  of  the  builder,  to  secure  the  price  of 
building,  which  was  estimated  at  fifteen  thousand  nine  hun- 
dred dollars,  for  which  three  series  of  notes  were  given, 
payable  in  six,  nine  and  twelve  months  from  the  date  of  the 
contract.  The  first  of  these  series,  consisting  of  three  notes^ 
were  made  payable  six  months  after  date,  and  to  be  delivered 
to  the  undertaker,  when  the  buildings  should  be  commen- 
ced.   Of  these  notes,  that  on  which  the  present  action  is 
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based)  is  one.     They  were  all  identified  with  the  contract  and  Easterit  Dibt. 

mortgage.  February,  1835. 

In  the  commencement  of  this  suit,  the  plaintiff  claimed  an       cHALAaow 
order  of  seizure  and  sale,  in  pursuance  of  the  summary  mode        tahcs. 
of  proceeding  on  acts  importing  a  confession  of  judgment.     A  note  given 
This  mode  of  pursuit  was  afterwards  changed  into  the  via  JJ  a  contSoT for 
ordinariOy  and  iud^ment  rendered  in  the  manner  above  stated.  f'^fV"*^  certain 

^  J       o  ^  buildings,  sectt* 

The  evidence  shows,  that  the  buildings  were  in  progress  red  by  ,a  mort- 
before  the  note  in  question  was  transferred,  by  endorsement.  ^,,7,^^ 
to  the  plaintiff.  From  this  statement,  it  does  not  appear  to  us  no**^defon!ce"  a- 
that  the  defendant  could  have  any  leffal  or  equitable  grounds  gainst  it,  either 

,,,-,..,  m  the  hands  of 

to  resist  Its  payment,  even  m  the  hands  of  the  ongmal  payee,  the  original  or 
much  less,  in  those  of  an  endorsee  and  bona  fide  holder,  in  a  S^p^^^t  Ae 
due  course  of  trade.     It  has  been  settled,  long  since,  that  a  b'liWing*  ^e« 

.   ,  ,  ,  not     completed 

paraph  of  a  notary  ne  varietur^  on  a  negotiable  note,  does  not,  according  to  con- 
in  any  manner,  change  the  nature  of  such  an  instrument,  in  ^he  paraph  of 

relation  to  its  negotiability.  a  notary  ne  van- 

o  J  ^     ^  ehtr^  on  a  nego- 

We  are  unable  to  perceiVe  any  good  or  substantial  cause  tiabie  note,  does 
for  the  appeal.  It  must,  therefore,  be  considered  as  frivolous,  ner  chan^  the^ 
and  taken  for  the  sake  of  delay,  only.  ^th[bi?ky!^"  "^ 

When  there  f 8 
no  good  and  sub- 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  stantiai  cause  for 
judgment  of  the  District  Court  be  aflSrmed,  with  costs;  and  Je considered  as 
that  the  plaintiff,  in  addition  to  the  amount  of  said  judgment,  fruroJous,  ^  wid 
do  recover  from  the  appellant  and  defendant,  ten  per  cent,  on  in  such  cases  the 
the  amount  thereof,  as  damages,  on  account  of  his  frivolous  p^Jfi^^fhim  ^ 

kppeal.  leaffirmed.with 

*  »^  ten  per  cent,  da- 

mages. 
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EAvnav  Dm. 
February^  18J5. 

CAani  iTAu. 
vntBcmDi-  CASTBI.  &    DETAUX  V9.   THEIR  CREDITOR8  BT  AX8. 

TOBS  BT  ALf. 

ArrSAL   FROM    TUB    rABMH   COUBT    BOB    THB    fABMH    AND    CITT    OF 

MBW-OBLBANS. 

On  u  iarae  of  fimad,  the  verdict  of  the  jory'li  entitledjjto  great  weiglit ;  yet 
•n  examiniog  the  eTidenoe,  if  it  appeara  the  demanda  of  joatioe  would  be 
beat  |iromoted  by  another  trial,  the  canae  will  be  remanded.  - 

Lafaye  and  Delpeuch,  two  of  the  creditors  of  the  plaJntiffii, 
made  opposition  to  the  homologation  of  the  proceedings  of  the 
creditors  of  the  insolvents^  so  far  as  they  had  a  tendency  to 
discharge  the  insolvent  debtors,  or  lessen  their  liabilities^  on 
the  ground  of  fraud,  in  not  making  a  fair  exhibit  of  Cfaeir 
property,  and  giving  undue  preference  to  other  creditors  over 
them,  and  gambling  and  wasting  away  their  properly,  &c. 

Several  specific  charges  of  fraud  were  made  but,  to  which 
a  general  denial  was  pleaded,  and  the  case,  on  the  evidence 
produced,  was  submitted  to  a  jury,  who  returned  a  verdict 
discharging  the  defendants. 

The  opposing  creditors  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence. 
The  parish  judge  considered  that  the  jury,  when  a  fair  trial 
was  had,  were  the  best  judges  of  the  vnientioM  of  the  insol- 
•  vents  tp  commit  a  fraud,  as  charged  ;  and  having  discharged 
them,  on  the  whole  evidence,  refused  the  motion.  From 
judgment  rendered  on  the  verdict,  the  opposing  creditors 
appealed. 

Canon^  for  the  opposing  creditors  and  appellants. 

SovU^  conHra. 

Jifatim  •/*.,  delivered  the  opinion  of  the  court 

Lafaye  and  Delpeuch,  opposing  creditors,  have  appealed 
from  a  judgment,  discharging  the  insolvent  debtors  from  an 
accusation  of  fraud. 
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Great  is  the  weight  which  this  court  is  ever  accustomed  to  EAsmir  Dibt. 
allow  to  a  verdict,  on  an  issue  of  fraud,  especially  when  the  ^^^ruary,  isss. 
party  accused  is  discharged.     But  on  a  close  attcfntion  and       xscuux 
examination  of  the  evidence  in  this  case,  the  impression  left  on      hawyal, 
the  mind  of  the  court  is,  that  the  ends^of  justice  would  be  best  ^^^  *^^^y  ^^ 
promoted  by  remanding  the  case  for  a  second  trial.  diet  of  the  jmy 

is     entided    to 
great      weight ; 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  [^gthceridonor 
judgment  of  the  Parish  Court  be  annulled,  avoided  and  »f "  appears  the 
reversed,  the  verdict  set  aside,  and  the  case  remanded  for  a  tiee  would  he 
new  trial,  the^appellees  paying  the  costs  of  the  appeal.  ^"LoSoMri^ 

the  oause  will  be 
remanded. 


BSCUBIX  V8.    DABOTAlu  7157* 
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7    676 
ATTEkh   FROM  THK   COURT   OV  THB   SECOND    JUDICIAL   OI8TKI0T.  112 29 

In  an  action  for  false  impriBonment  and  damages, under  a  ea,  «a.,  which  wa« 
qaaahed  for  having  illegallj  issued,  the  defendant  may  show,  in  justifi- 
cation and  mitigation  of  damages,  by  argrument  and  reference  to  the 
decisions  of  the  Supreme  Court,  that  the  judgment  quashing  the  writ  is 
erroneous,  when  at  the  trial  such  judgment  has  not  become  ret  judicata, 

A  judgment,  quashing  an  execution,  has  not  passed  in  remjudieatem,  when 
the  matter  in  dispute  is  sufficient  to  authorise  an  appeal,  and  when  a  year 
has  not  elapsed  from  the  date  of  it,  to  the  time  of  trial,  when  it  is  offered 
as  evidence,  to  show  the  writ  was  properly  quashed. 

This  is  an  action  to  recover  damages,  of  the  defendant,  for 
false  imprisonment  of  the  plaintiff,  under  a  writ  of  capias  ad 
iotisfaciendumy  which  was  quashed,  as  having  illegally  issued. 

The  defendant,  in  the  present  suit,  obtained  a  judgment 
against  the  now  plaintiff,  for  a  sum  of  money,  and  levied  his 
execution  on  certain  property  of  the  latter,  which  was  after- 
wards claimed  by  the  wife  of  the  defendant  in  execution,  in 
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EAmmv  Dm.  virtue  of  her  judgment  and  legal    mortgage  against   the 

February,  1835.  property  of  her  husband,  and  the  proceeds  of  the  sale  of  the 

Mcvux       property  were  enjoined  in  the  sheriflf's  hands. 

9ABOTAL.  ^^^    execution    being    returned   ittiUa    bona^    and    the 

defendant    having    removed    to  an    adjoining   parish,  the 

plainliflT  in  execution,  took  out  a  capid$  ad  saHrfadendum, 

directed  to  the  parish  where  his  debtor  had  removed.     He 

was  arrested  and  imprisoned  for  about  twenty  or  thirty  days, 

and  obtained  the  prison  limits,  and  finally  had  the  writ  of  ca. 

M.  quashed.     He  then  commenced  the  present  suit  for  false 

imprisonment,  claiming  three  thousand  dollars  in  damages. 

The  defendant  pleaded  a  general  denial :    denied   false 

imprisonment,  but   that  the   plaintiff  was  legally  arrested 

under  legal  process. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  judgment 
quashing  the  writ  of  ca,  so,  under  which  he  had  been  impri- 
soned, to  BhoWy  Jir8ty  that  such  a  judgment  had  been  rendered  ; 
itcandy  that  the  writ  under  which  he  had  been  arrested  and 
imprisoned,  was  decided  to  be  illegal.  The  defendant's 
counsel  objected  to  the  evidence  being  received  for  any  other 
purpose  than  that  such  judgment  was  rendered,  (rem  ipsam,^ 
The  court  admitted  it,  to  prove  the  illegality  of  the  writ  and 
arrest ;  and  refused  to  the  defendant  the  privilege  of  arguing 
and  reading  to  the  jury  the  decisions  of  the  Supreme  Court, 
especially  the  case  of  Whitman  yb.  Mat,  IMartm^  A!  S.,  162, 
to  show  the  ca,  sa.  was  legally  issued,  and  that  the  judgment 
quashing  it  was  illegal.  The  court  refused  it,  upon  the 
ground  the  judgment  was  res  jwikatay  until  appealed  from, 
between  the  parties,  so  far  as  it  established  the  fact  of  the 
writ  having  improperly  issued.  The  defendant  took  his  bill 
of  exceptions. 

The  day  of  the  trial  was  the  23d  of  October,  1834,  and  the 
judgment  offered  in  evidence  is  dated  the  29th  of  October, 
1833. 

The  cause  on  the  whole  evidence,  was  submitted  to  a 
jury,  who  found  for  the  plaintiff  three  thousand  dollars  in 
damages. 
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The  defendant  appealed  from  the  judgment  rendered  EASTEmr  dist. 

thereon.  February,  J  855. 


•d.  SegherSf  for  the  plaintiff,  insisted  that  the  judgment 
quashing  the  writ  of  ca.  so.  as  illegal,  was  res  judicata 
between  the  parties,  on  the  day  of  trial,  the  2Sd  of  October, 
1834,  no  appeal  having  been  taken.  It  could  not  be  inquired 
into,  and  the  judge  a  q%iO  very  properly  refused  to  permit  any 
argument  to  go  to  the  jury,  with  the  view  to  show  it  was 
erroneous.     Pothier  Traite  dea  Obligation,  JVo.  3. 

2.  On  the  matters  of  fact,  when  damages  are  to  be  assessed, 
the  jury  are  the  proper  judges  of  the  quantumy  and  the  court 
will  not  disturb  their  verdict.     2  La.  Rep.,  76. 

NichoUa,  for  the  defendant,  contended  that  the  arrest  and 
imprisonment  of  the  plaintiff  was  legal,  and  justified  it  on 
the  ground  that  no  property  was  to  be  found,  as  shown  by  tbe 
return  on  thejim/ocuM.  7  Martin,  JV.  S.  162.  Ibid.,  221. 
8tiid.,315. 

2.  The  sale  of  the  property  first  seized,  the  proceeds  being 
tied  up  by  the  wife's  injunction,  was  no  satisfaction  of  the 
execution  and  judgment.  The  defendant  was  not  bound 
to  await  the  result  of  a  tedious  law-suit  before  proceeding 
against  the  person  of  his  debtor. 

3.  The  court  a  qua  erred,  in  permitting  the  judgment 
quashing  the  writ  of  ca^  so.  to  prove  any  thing  else,  than  that 
such  judgment  was  rendered,  {rem  ipsam.) 

4.  The  defendant  had  the  right  to  show,  by  the  decisions 
of  this  court,  that  the  writ  of  ca.  sa.  properly  issued  in  a  case 
provided  by  law.  These  decisions  are  the  highest  evidence 
of  what  the  law  is,  coming  from  the  tribunal  of  the  last 
resort. 

5.  The  judgment,  quashing  the  writ,  might  put  an  end  to 
the  imprisonment,  but  cannot  change  the  law.  It  is  no 
evidence  of  the  law,  as  it  was  still  open  to  appeal. 

6.  Nothing  short  of  payment  could  satisfy  the  judgment,  or 
deprive  the  appellant  of  the  right  of  using  all  the  means 
afforded  by  law,  to  coerce  it.     3  Martin,  331. 

73 


xscunix 

vs. 

SABOYAL. 
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Cinmr  Diir.      7.  The  damages  are  excessive.    For  error  of  judgment,  in 
February,  1835.  isguing  the  wfit  improvidently,  and  in  the  absence  of  procxf 
swcuix       of  malice,  the  defendant  should  not  be  mulcted  in  vindictive 
damages. 


DABOriL 


MartUi,  J*y  delivered  the  opinion  of  the  court. 

In  this  case,  the  defendant  has  appealed  from  a  judgment 
rendered  on  a  verdict,  in  an  action  of  false  imprisonment. 

He  had  obtained  a  judgment  against  the  present  plaintiff 
and  caused  execution  to  be  levied  on  some  property,  but  the 
wife  of  the  debtor  procured  an  injunction  to  stay  the  proceeds 
of  the  sale  of  the  property  seized,  in  the  sheriff's  hands,  in 
order  that  it  might  be  paid  over  to  her  in  discharge  of  a  judg^ 
ment  she  had  obtained  against  her  husband.  The  judgment 
creditor  took  out  an  alias ^im/ada«,  directed  to  the  sheriff  of 
another  parish^  and  on  the  return  of  nuUa  bana,  sued  out  a 
CO.  «a.,  on  which  the  debtor  was  arrested  and  imprisoned 
about  twenty  days,  when  he  succeeded  in  having  the  writ  of 
ca.  8a.  quashed.  He  was  then  liberated.  For  this  alleged 
illegal  arrest  and^detention,  an  action  for  false  imprisonment 
was  instituted,  and  he  recovered  three  thousand  dollars  in 
damages. 

The  present  defendant  seeks  to  reverse  and  annul  this 
judgment,  on  the  score  of  excessive  damages,  and  because 
the  court  denied  him  leave  to  show,  by  argument,  and  the 
reading  of  several  decisions  of  this  court,  that  the  inferior 
court  had  erred  in  its  decision,  quashing  the  writ  of  ca.  scl 
The  refusal  was  asked  on  the  ground  that  the  judgment 
quashing  the  ca.  sa.  was  res  judicata. 

The  position  of  the  plaintiff  was  supported,  and  reliance 
placed,  on  the  authority  of  Z  Pqthier  on  ObUgationSy  part  4, 
chap.  3,  sec.  S,  art.  1,  JV*o.  3. 

We  thence  learn  that  the  Ordinance  of  Louis  XIY.  in 
1667,  has  joined  in  the  same  article,  judgments  in  the  last 
resort,  and  others  susceptible  of  appeal,  but  not  yet  appealed 
from. 

The  Louisiana  Code,  in  the  chapter  on  the  signification  of 
terms,  No.  9,  has  given  the  definition  of  res  judicata.  **TTiing 
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adjudgedy^  is  said  of  that  which  has  been  decided  by  a  final  EASTBiur  Dist. 
judgment,  from  which  there  can  be  no  appeal,  either  because  February,  1»S5. 
the  appeal  did  not  Ue^  or  because  the  time  fixed  by  law  for       ssgurix 
the  appeal  is  elapsed,  or  because  it  has  been  confirmed  on      baboyal. 

the  appeal.  in    an    action 

In  the  present  case,  the  matter  in  dispute  is  sufiScient  to  sonment  ^'"and 
authorize  the  appeal ;  and  as  one  year  had  not  elapsed  f"^^'  ^^fS 
between  the  quashing  of  the  ca.  ^a.,  and  the  trial  which  was  quashed  for 
preceded  the  judgment  appealed  from,  it  follows  that  the  issued^  the  de- 
time  for  appealing  from  the  former  one  had  not  elapsed.  It  ^o!jj*"*„  ju^^L 
had  not,  consequently^  passed  in  rem  judicatem.  cation  and  miti- 

_,,  .,/  ,  11         11  i.ii.  gation  of  dama- 

This  takes  from  the  appellee  the  only  means  of  defence  ges,  hy  aivu- 
which  he  has  urged  before  this  court.  We  have,  therefore,  ^„7^^  t^  Uir fe 
not   examined  whether  a   iudfi^ment,   which   has  not  yet  cisions   of  the 

•*    ^  ^  .  ^       Supreme  Court, 

become  res  judicata^  may  be  incidentally  examined  between  that  the  judg- 
the  same  parties,  in  the  court  which  has  rendered  it.  This  {he°writ**i8  emS 
court  being  of  opinion  that  the  defendant  ought  to  have  been  2^°"*{  .]J**"  ^ 
allowed,  by  argument  and  reference  to  decisions  of  the  judgment  has 
Supreme  Court  of  the  state,  to  show  that  he  had  reason  to  jS^ca/o?"^  ^^ 
believe  that  in  taking  out  the  ca,  «a.,  he  exercised  a  leeiti-     A  judgment, 

°  '  °         quashing  an  ex- 

mate  means  for  the  securing  of  money  tortiously  withheld  ecution,  has  not 

from  him,  if  not  in  positive  exculpation  of  his  conduct,  at  ^^tn^^^iea 

least  in  mitigation  of  the  damages  claimed.  wuTisTOiScfent 

to  authorise    an 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  a  jear  has  note- 
judgment  of  the  District  Court  be  annulled,  avoided  and  JSfof^^"  Se 
reversed,  the  verdict  set  aside,  and  the  case  remanded,  with  ^?*«  .°^.  *2**» 

_.         .  1        .     1  11*  1  11  ,       when  It  isofler- 

directions  to  the  judge  to  proceed  therem,  and  to  allow  the  ed  as  evidence, 
defendant,  by  argument  and  reference  to  decisions  of  this  waJ'^^'^propSy 
court,  (if  not  positively  to  exculpate  himself,  on  which  we  <!"»*«<'• 
give  no  decision,)  at  least  to  mitigate  the  damages  claimed ; 
the  plaintiff  and  appellee  paying  costs  in  this  court. 
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Eavtiev  0irr. 
.?V6niary,  1855. 

•VILLUT 

OUTLLIET  t8.  iBXWm 

APrSAL  WHOM  T&B  rAftXBH  COVRT  VOK  TBB  PAElBH  All2>  OTTf  OF 

MBW-OKLBAink 

Where   the   defendant  llree  tlteniatel/  in   Kentncky    and  Loniainiia, 
preeeriptiott  only  mna  for  the  time  he  is  actnally  in  thin  state. 

So,  where  two  jean  had  elapeed,  from  the  date  of  the  sale  until  iasli- 
tation  of  suit,  for  redhibitory  vices  in  sUtTes,  and  it  was  shown  the 
deifendant  had  only  been  ten  months  in  the  state,  daring  that  time:  SM 
the  action  was  not  prescribed  by  the  lapse  of  one  year. 

This  is  a  redhibitory  actioDy  for  the  rescifleion  of  the  sales 
of  two  slaves  and  return  of  the  price. 

The  -plaintiff  alleges,  that  in  February  and  March,  18ft99 
he  purchased  two  slaves  from  the  defendant,  for  six  hundred 
dollars  each.  That  soon  afterwards,  one  was  discovered  to 
be  crazy  or  mad,  and  ran  away,  and  the  other  had  a  con* 
sumption,  of  which  he  died  shortly  afterwards.  He  alleges 
both  slaves  are  dead,  and  the  defendant  refuses  to  return  him 
the  price,  being  twelve  hundred  dollars,  fot  which  he  prays 
judgment. 

The  defendant  admitted  the  sale  of  the  slaves,  but  ejq>re8Bly 
denies  all  the  other  allegations  in  the  petition,  and  pleads 
the  prescription  of  one  year. 

The  evidence  showed  the  slaves  became  diseased  after  the 
sale,  and  ultimately  died  in  the  possession  of  the  defendant. 
But  the  testimony  was  a  little  contradictory  as  to  the  origin 
and  time  when  the  disease  actually  existed. 

It  also  appeared,  that  the  sales  were  made  in  Februaiy 
and  March,  1829,  and  suit  was  not  commenced  until  March, 
1831  ;  that  the  defendant  lived  alternately  in  Kentucky 
and  Louisiana,  and  had  been  repeatedly  in  this  state,  after  the 
contract  of  sale,  and  from  the  testimony,  the  whole  time  was 
about  ten  months  of  actual  residence  here  in  the  interval. 
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The  plaintiff  had  judgment  for  the  return  of  the  price  paid  £48nsir  Dirt. 

for  the  slaves,  with  legal  interest  from  judicial  demand.  February ^  isss. 

The  defendant  appealed. 


CanoOy  for  the  plaintiff. 


eUILUIT 
BftWTK. 


JUeCaUbf  for  the  appellant. 

MaihmSi  J.,  delivered  the  opinion  of  the  court. 

This  is  a  redhibitory  action,  in  which  the  plaintiff  obtained 
judgment  in  the  court  below,  and  the  defendant  appealed. 

The  allegations  of  the  petition  relate  to  two  slaves,  sold 
by  the  defendant  to  the  plaintiff;  and  the  redhibitory  defects 
stated  to  have  been  inherent  in  them,  are  idiotism  or  madness 
in  one>  and  confirmed  consumption  in  the  other.  The  evi- 
dence of  the  case,  (although  somewhat  contradictory,)  such 
aa  it  was  admitted  by  the  court  below,  (and,  in  our^  opinion 
properly  admitted,  notwithstanding  several  bills  of  exception) 
establishes  the  existence  of  the  vices  or  defects  in  the  slaves, 
as  alleged,  sufficient  to  form  a  legal  ground  of  redhibition. 

The  answer  of  the  defendant,  however,  contains  a  plea  of 
prescription  on  which  his  counsel  seems  much  to  rely. 

The  suit  was  not  brought  within  the  delay  prescribed  by 
law  :  but  the  absence  of  the  defendant  from  the  state,  who  is 
not  domiciled  within  its  limits,  is  offered  as  an  excuse  and 
justification  on  the  part  of  the  plaintiff,  for  not  having  com- 
menced his  suit.  This  justification  is  founded  on  the  maxim, 
corUa  non  vdkntem  agere^  non  curret  prescriptio.  The  service 
of  citation  on  the  defendant  was  made  on  the  15th  of 
March,  1831.  The  sales  of  the  slaves  in  question,  to  the 
plaintiff,  are  dated  in  February  and  March,  1829.  On  the 
11th  of  June  of  this  year,  the  defendant  left  the  state.  He 
returned  on  the  5th  of  December,  of  the  same  year,  and  left 
again  on  the  24th  of  April,  1830,  and  came  back  about  the 
10th  of  January,  1831,  a  little  more  than  two  months 
previous  to  the  commencement  of  the  present  suit.  It  results 
from  calculations  based  on  these  data,  that  the  defendant  had 
been  in  the  state  about  ten  months  only,  at  different  periods 


Where  the  de- 
fendant lives  al- 
ternately in  Ken- 
tucky and  Loa« 
isiana,  prescrip- 
tion onl^  runs 
for  the  time  he 
is  actually  in  this 
state. 

So  where  two 
years  had  elap- 
sed, from  the 
date  of  the  sale 
until^  institution 
of  suit  for  redhl- 
bitoij  Tioea  in 
sUves,  and  it 
was  shown  the 
defendant  had 
only  been  ten 
months  in  ttte 
state,  durinr  that 
time  :  Mda^  the 
action  was  not 
prescribed  by 
the  lapse  of  one 
year. 
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EAwnam  Dnr.  subsequent  to  the  date  of  the  earliest  bill  of  sale,  made  by 

J'^e^niara^  1835.  Jum  to  the  plaintiff,  of  the  Biases  in  dispute  ;  consequently,  a 

•mum       whole  year  had  not  expired,  within  which  he  had  a  right  to 

act  and  could  act  against  the  defendant,  before  the  institution 

of  this  suit,  and  as  a  necessary  consequence  of  the  foregoing 

premises,  it  follows  that  the  plea  of  prescription  faUs. 

We  have  said  in  general  terms,  without  specific  arguments 
on  the  several  bills  of  exception,  found  on  the  record,  that  the 
testimony  offered  on  the  part  of  the  plaintiff  was  properly 
admitted  by  the  court  below.  But  should  we  admit  doubts 
whether  the  testimony  of  the  witness,  E.  D.  White,  ought  not 
to  have  been  rejected,  on  the  score  of  interest,  leaving  it  out 
of  the  question,  our  conclusion  would  be  the  same. 

This  testimony  has  relation,  principally,  to  a  consent  or 
agreement  of  the  seller  to  take  back  the  slaves  complained 
of  by  the  purchaser,  but  the  causes  of  redhibition  being- 
established  by  other  competent  evidence,  and  the  plea  of 
prescription  having  failed,  the  plaintiff's  case  is  considered  as 
fully  made  out 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Parish  Court  be  affirmed,  with  costs. 


N 
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EiflTUur  DisT. 
February t  l^^* 

BBALSTALS. 

tw. 

BBAinDT  STAU. 

BE  AX.  &   WIFE  V5.    BBA19DT  U  WIF£« 

▲PPKAI.   PROM  THE   COURT   OP  THS   PIR8T  JUDICIAL  DISTRICT. 

Where  the  notice  to  take  a  deposition  is  not  given  in  full  time,  %b  requhed 
by  law,  yet  when  the  party  sends  her  attorney  to  the  commissioner,  who 
appears,  and  objects  to  taking  the  deposition,  on  the  ground  of  defectiye 
notice,  this  fact  will  render  the  notice  sufficient. 

Where  the  name  of  a  witness  is  written  C.  Swahine  in  the  affidavit  for 
a  commission,  and  Catherine  Svjab  in  the  deposition,  the  discrepancy  in 
names  will  not  vitiate  the  deposition,  when  it  is  in  other  respects  taken 
according  to  law. 

The  law  does  not  require  a  commissioner  before  whom  a  deposition  is 
taken,  to  reduce  it  to  writing  personally.  It  is  sufficient,  if  not  written 
by  the  witness,  that  it  be  reduced  to  writing  by  any  indifferent  person. 

When  a  deposition  is  accompanied  by  the  certificate  of  the  commissioner, 
that  it  was  taken  by  him,  and  sworn  to  and  subscribed  before  him,  it  is 
a  sufficient  proce$  verbal  of  the  maimer  of  taking  it. 

This  is  an  action  of  slander,  for  slanderous  words  spoken 
by  the  wife  of  Brandt,  respecting  the  wife  of  Beale,  and  for 
an  assault  and  battery  committed  by  Beale  on  Brandt's 
wife ;  damages  laid  at  one  thousand  dollars. 

The  plaintiffs  allege  that  the  wife  of  John  Brandt,  publicly, 
maliciously  and  wickedly  called  Mrs.  Rosina  Beale  a  thief 
and  a  whore,  and  with  a  view  to  defame  her  character ;  that 
such  charges  are  false  and  malicious,  and  have  damaged  her 
in  the  estimation  of  her  neighbors.  They  further  allege, 
that  John  Brandt  came  to  plaintiffs'  house,  and  in  the 
absence  of  her  husband,  without  cause,  assaulted,  beat  and 
whipped  the  plaintiff,  Mrs.  Beale,  in  a  cruel  manner ;.  all  of 
which  matters  have  caused  her  great  injury  and  damage,  to 
the  amount  of  one  thousand  dollars. 

The  defendants  pleaded  a  general  denial,  and  alleged  that 
Rosina  Beale,  one  of  the  plaintiffii,  had  for  four  months  harras- 
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EAvnmv  Dm*.  Bed  and  slandered  Mrs.  Brandt,  calling  her  a  thief,  and  charg*- 

f^'^^'vanf*  *>^'  ing  John  Brandt  the  husband,  with  stealing  sheep,  &c.,  all  of 

MUX.  KT  AJUL    which  is  false  and  malicious,  and  was  uttered  by  Mrs.  R. 

umumwTAUL,  Beale,  knowing  it  to  be  false,  and  with  a  view  of  injuring 

her  in  public  estimation,  &c. ;  that  in  consequence  of  said 
slander  and  defamation,  she  has  suffered  damage,  to  the 
amount  of  five  thousand  dollars,  for  which  she  prays 
judgment  in  re-convention. 

The  plaintiffs  excepted  to  the  plea  and  demand  in  re-con- 
vention of  the  defendant,  as  matter  independent,  and  uncon- 
nected with,  and  not  incidental  to  the  cause  of  action ;  they 
averred  the  demand  and  allegations  set  up  in  defendants' 
answer  were  too  vague  and  uncertain,  as  to  time  and  the 
manner  of  making  the  charges  alleged,  and  pray  that  the 
answer  be  amended. 

On  the  trial,  the  reading  of  the  deposition  of  a  certain 
Catherine  Swab,  was  objected  to  by  the  defendants'  counsel, 
on  various  grounds,  as  stated  in  the  opinion  of  this  court,  but 
being  admitted,  the  defendants'  counsel  took  his  bill  of 
exceptions. 

The  cause  was  submitted  to  a  jury  on  all  the  testimony, 
who  returned  a  verdict  for  the  plaintiffs  of  two  hundred  and 
fifty  dollars.  From  judgment  rendered  on  this  verdict,  the 
defendants  appealed. 

Ctdbertsim  and  KamkoU,  for  the  plaintiffs. 

Roidiuif  contra, 

MarHn,  /.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  slander,  and  assault  and  battery,  with 
a  claim  for  damages.  The  hopes  which  the  fair  defendant 
entertains  of  having  the  judgment  of  the  fair  plaintiff  reversed, 
rest  on  the  alleged  error  of  the  judge  a  9110,  in  admitting 
testimony  offered  by  the  plaintifl^  but  objected  to  by  the 
defendant 

The  grounds  on  which  the  reading  of  the  deposition 
o&red  by  the  plaintifl^  was  objected  to,  are  : 
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1.  The  insuflSciency  of  the  notice.  Eastkrn  Dist. 

2.  That  of  the  affidavit  on  which  the  commifiBion  issued.     FtAnmry,  isas. 

3.  That  the  deposition  was  not  reduced  to  writing  by  the    bkal  et  am. 

commissioner.  bbawdt  rr  au. 

4.  That  no  prochs  verbal  is  annexed  to  the  commission.  Where     the 
It  appears  that  the  notice  was  issued  on  the  30th  of  April,  deposition  is  not 

to  appear  bcifore  the  commissioner  on  the  same  day,  at  two  §roe"asmiuired 
o'clock,  P.  M.  The  hour  at  which  the  service  was  made,  by  Uw,  yet  when 
does  not  appear  in  the  record,  but  has  been  stated  in  argu-  her  auome^  to 
ment  to  have  been  about  11  o'clocfc,  A.  M.  The  witness  ^^X'ip^ 
was  obliged  to  leave  the  city  unexpectedly  and  go  home,  on  «n^.  obiects  to 
account  of  her  husband's  sickness,  and  that  she,  had  not  sition,  on  the 
communicated  this  to  the  plaintiff,  until  the  morning  of  the  [[^"'^ot'iLt^S^s 
day  on  which  she  was  examined,  bein^  the  eve  of  the  one  on  ^?«t  ^»y  render 

•'  ^  the  notice  sum- 

which  she  expected  to  depart.  cient 

As  all  the  parties  resided  in  New-Orleans,  and  the  defend*  name  o7a  wit- 
ant  sent  her  attorney  to  the.  commissioner's  office,  for  the  ^q^J^  ^"tn 
purpose  of  objecting  to  the  insufficiency  of  the  notice,  before  the  affidavit  for 
she  heard  the  deposition  was  taken,  we  conclude  the  notice  Ind^^Cathsi^ie 
was  sufficient.  ^  '"*  .t^'i^ 

position,  the  dis- 

2.  The  affidavit  on  which  the  commission  issued,  is  crepancy  in 
objected  to,  on  account  of  the  inaccuracy  in  the  name ,  of  vitiate  the  depo- 
the  witness,  and  because  it  is  said  the  affidavit  is  not  made  ?i^:S:e;^^pL'^^^^ 
as  the  law  requires.  In  the  affidavit,  the  name  of  thewitness  ^^^^  according 
is  written  C.  Swabine,  and  in  the  deposition  she  is  called  The  law  docs 
Catherine  Swab.  In  other  respects  the  affidavit  appears  to  comSm^*oner  *^ 
us,  to  have  been  made  according  to  the  article  430  of  the  ^^^re  whom  • 

.  .  ,  deposition  is  ta- 

Code  of  Practice,  under  which  we  suppose  the  commission  ken,  to  reduce  it 
was  asked  for.  Swab  may  be  a  contraction  of  Swabine ;  ronauj'?"^  it^is 
as  the  attorney  of  the  defendant  objected  before  the  com-  "^.?i*^"\  *^  IJ*' 
missioner,  to  the  shortness  of  the  notice  only,  we  think  the  witness,  that  i» 
District  Court  did  not  err,  ordering  the  deposition  to  be  read,  noting  by   an 

5.  Nothing  in  our  law  requires  the  commissioner  to  reduce  Jl^^'^*^"^'  ^^^ 
the  depositions  he  receives  to  writing  personally.  It  suffices  .  When  a  depo- 
when  not  written  by  the  witness,  that  they  be  taken  down  by  panied  by  the 
an  indifferent  person.  In  the  present  case  the  deposition  was  TOmmisrioncr*** 
taken  by  the  clerk  of  the  commissioner,  an  associate  justice  of  ^^^  '^^  ^>  ^a^en 

the  City  Court. 

74 
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EAvmur  Divr.      4.  The  commission  and  deposition  are  accompanied  with 
jV6n<aiy,  185S.  jj^^  commissioner^s  certificate,  of  tlie  deposition  haying  been 

■AMT  ST  Au.    taken  by  him. 
fT.HOMBtiTAu      l^^e  deposition  was,  in  our  opinion,  properly  received  in 
by    him,    and  evidence. 

■worn     to    and 
Mibieribed     be« 

SSe^i^t  ji^^i      It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
verbal  of  the  judgment  of  the  District  Court  be  affirmed,  with  costs. 

manner    of    t»-  **      ^ 
king  it 


HABT  hi   CO.   V8.   ST.  BOME8  BT  AXS. 

ArPXAL  FKOM   THK  COURT  QW  TBS   IlKST  JUDICIAI.  DIBTUCT. 

Where  offencea  are  committed  by  alavea  belonging  to  seyeral  maatezs,  bj 
their  order,  they  will  be  liable  ai  direct  trespaaaers  in  solido. 

Bat  where  the  alave  of  A,  in  company  with  the  alaTea  of  B,  commits  an 
offence,  it  ii  clear  that  A  cannot,  according  to  the  Louitiana  Codt^  be 
made  reaponaible  beyond  the  valae  of  hii  alave,  if  he  thinks  proper  to 
abandon  him. 

After  the  master  abandons  his  slave,  he  still  retains  a  residuary  intereatt : 
that  if  the  sale  of  him  produces  more  than  the  amount  of  the  damages 
awarded^  he  is  entitled  to  the  surplus. 

The  master  is  not  in  mora  in  making  the  abandonment  of  the  slave  until 
three  days  after  the  judgment.  Until  the  judgment  is  ret  judiealoy  the 
party  has  not  lost  his  right  of  liberating  himself  by  abandonment;  or 
if  the  abandonment  becomes  impossible  by  a  fortuitous  event,  withont 
the  fault  of  the  master,  he  is  liberated. 

Where  several  slaves,  belonging  to  different  mastens  commit  a  theft,  the 
masters  should  be  condemned  to  pay  in  proportion  to  the  number  fif 
slaves  respectively  who  were  accomplices  in  the  theft. 

So  where  A  was  the  owner  of  three  t»ut  of  ^ve  slaves  concerned  in  a  rob- 
bery, he  is  liable  to  pay  three-fifths  of  the  value  of  the  stolen  goods* 
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The  plaintiff  alleges  that  his  store  on  Chartres-street,  in  Eastekit  Dist. 
the    city  of  New-Orleans,    was  broken  open  by   several  ^g^^^ary*  »835. 
slaves  belonging  to  the  defendants,  and  goods,  jewelry  and    haut  et  als. 
merchandise,  to  the  value  and  amount  of  two  thousand  five  st.aomesxt^ls 
hundred  and  fifty-six  dollars  and  seventy-nine  cents,  stolen 
by  said  slaves,  for  which  their  masters  are  liable  in  solido. 
The  petitioners  annex  an  account  of  the  goods  stolen,  with 
the  value  and  amount  thereof,  and  an  affidavit  that  the 
account  is  true,  and  the  loss  happened  in  the  manner  described 
in  the  petition. 

St.  Romet  pleaded  a  denial  generally ;  and  specially  denied 
that  there  was  any  soKdarity  between  him  and  tbe  other 
defendants,  or  that  his  slaves  had  any  agency  in  the  theft 
alleged. 

Debuys  pleaded  a  general  denial ;  and  also  abandoned  his 
slave  to  be  sold  according  to  law  in  case  of  liability. 

Bayl6  pleaded  the  general  denial. 

On  the  trial,  the  evidence  fully  established  the  robbery 
«f  the  plaintiffs'  store,  of  the  goods  and  to  the  value  and 
amount  charged,  by  the  slaves  Charles,  Sophia  and  Prontin, 
belonging  to  the  defendant  St.  Romes,  the  slave  Jean  Pierre, 
belonging  to  Debuys,  and  slave  Aglae,  owned  by  Bayl6. 

The  district  judge  rendered  judgment  in  favor  of  the 

plaintiffs  for  the  amount  of  their  claim,  against  the  defendants 

in  solido. 

« 
8t.  RomeSy  one  of  the  defendants,  appealed. 

Jcmini  for  the  plaintiff,  contended  that  the  evidence  fully 
justified  the  judgment  of  the  District  Court  in  relation  to  the 
amount  of  the  plaintiffs'  claim,  and  it  must  therefore  stand. 

2.  The  questions  of  law  respecting  the  liability  of  the 
defendants,  are  also  correctly  decided  and  settled.  When  an 
offence  is  committed  jointly,  by  several  slaves  belonging  to 
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ZuFTEws  DiiT.  difTerent  masters,  the  latter  are  responsible,  m  soUdo^  for  tbe 
rebnuinf.  i»35.  damages.     Lamsiana  Code,  art.  180,  2300,  2304.     Code  of 
■ART  n  ALs.    Practice,  114.     Digest  of  Roman  Law,  lib.  9,  ftl.  4,  de  nox.  act, 
n.MonurrxiM  lex  41.     Ibid,  lib.  47,  tU.  4,  fe^r  1,  §  19.     11   Touttier,  211, 

403.  Pothier  on  Obtigations,  Jfo.  453.  PaiUet,  art.  1384, 
JV*o.  16.  PothUr'e  ed.  Pandecte,  vol.  4,  p.  485 — 187, 489,  499, 
tranelated  into  French. 

3.  When  the  slave  dies  after  the  master  is  in  mar&y  or 
after  the  institution  of  suit,  he  is  bound  for  the  amount  d 
damages  and  cannot  liberate  himself.  Digest,  Ub.  9,  tiL  4^ 
lex  16,  de  nox.  act.  lex  26,  §4.  Ibid,  lib-.  44,  Ht.  7,  (de  oblig.) 
lex  45,  note  g  of  Crodefroy.  Ibid,  W).  9,  tU.  4,  (de  nox.  act.)  lex 
29,  §  4. 

4.  The  last  mentioned  point  does  not  bear  on  this  case, 
as  the  surviving  slaves  were  not  abandoned  within  (he  legal 
delay. 

Canon,  contra. 

BuUard,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  to  recover  of  the  defendants,  m 
solido,  the  value  of  certain  merchandise  alleged  to  have  been 
stolen,  at  different  periods,  by  the  slaves  of  the  defendants, 
from  the  store  of  the  plaintiffs.  The  District  Court  was* 
satisfied,  from  the  evidence  adduced,  that  the  thefts  were 
committed  by  Jean  Pierre,  a  slave  of  Pierre  Debuys ;  by 
Charles,  Sophia,  and  Frontin,  belonging  to  the  defendant, 
St.  Romes ;  and  Aglae,  a  slave  of  the  other  defendant, 
Bayle,  and  condemned  the  masters  to  pay,  m  eoUdo,  the 
value  of  the  stolen  goods,  to  wit :  the  sum  of  two  thousand 
five  hundred  and  fifty-six  dollars  and  seventy-nine  cents. 
From  this  judgment  St.  Romes  alone  has  appealed. 

The  evidence  in  the  record,  which  we  have  attentively 
examined,  satisfies  our  minds,  as  it  did  that  of  the  judge  a 
quo,  that  the  slaves  above  mentioned  committed  the  depre- 
dations in  question,  and  the  plaintifi*s  are  entitled  to  remune- 
ration, at  least  to  the  value  of  the  slaves.  But  it  is  contended 
that  the  judge  erred  in  condemning  the  masters,  in  solido. 
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On  the  other  hand,  it  is  urged  that  if  the  slaves  were  Eastsrh  Dibt. 
persons,  m  juris,  they  would  be  liable,  in  solidoy  for  damages  J^g^ri/ary,  i%s5. 
committed  by  them  jointly,  and  that  the  masters  are  liable    habtxtals. 
in  the  same  manner  the  slaves  would  be  if  personally  ame-  bt.romssktals 
nable  in  an  action  of  trespass.      It  is  a  well  settled  doctrine 
of  our  law  that  sotidarUy  is  never  implied.     It  is  equally 
true  that  joint  trespassers  are  severally  bound,  but  the  Code 
has  regulated  the  responsibility  of  masters  in  a  manner  which 
seems  to  us  inconsistent  with  the  idea  of  solidariiy,  properly 
so  called.     Articles  180  and  181  declare  the  liability  of  the 
master  for  the  offences  and  quasi  offences  of  his  slave,  but 
expressly  provide  that  he  may  discharge  himself  from  such 
responsibility  by  abandoning  his  slave  to  the  person  injured, 
provided  the  abandonment  be  made  within  three  days  after 
the  judgment  awarding  such  damages,  and  that  the  offence 
was  committed  without  his  order. 

Where  offences  are  committed  by  slaves  belonging  to  several     vviiere  offen- 
masters,  bv  their  order,  we  have  no  doubt  the  masters  would  f*5  ■"  commit- 

'     -       ,  '  led  by  slaTes  be- 

be  liable  as  direct  trespassers,  in  solido.  But  if  the  slave  of  iong:ingto8eYer- 
A,  in  company  with  several  slaves  of  B,  commits  an  offence,  their^rder,'they 
it  is  clear  that  A  cannot,  according  to  the  Code,  be  made  direof^spaMeri 
responsible  beyond  the  value  of  his  slave,  if  he  thinks  proper  *n  soHdo. 
to  abandon.  In  what  sense  of  the  word,  then,  can  he  be  Bat  where  the 
said  to  be  bound,  in  soUdo,  with  B 1  It  surely  will  not  be  dave  of  A  in 
pretended,  that  if  the  owner  of  the  larger  number  of  slaves  UirSims  J^B^ 
concerned  in  a  robbery  should  pay  the  whole  amount  of  feiJ!^*!* isdw 
damages  committed,  he  would  be  entitled  to  an  action  against  that  A  cannot, 
the  other  masters  whose  slaves  were  accomplices,  to  compel  Za.  Cod^,  be 
an  equal  contribution,  .as  in  the  case  of  an  obligation  m  JSJ  b€yan§°"the 
solido.  Such  a  proceeding  would  equally  violate  the  positive  ^?^'*«  <?J  ^ 
provision  of  the  code,  according  to  which  the  liability  of  the  thiuka  proper  to 
master  is  in  all  cases  measured  by  the  value  of  the  slave,  if  ^ 
he  chooses  to  surrender  him.  It  would  be  permitting  that  to 
be  done  indirectly  which  could  not  be  done  directly. 

But  the  counsel  has  called  our  attention  to  numerous 
passages  of  the  Roman  Digest,  particularly  the  4th  title  of 
the  9th  book,  which  treats  of  the  actio  noxalisy  and  which,  he 
supposes,  support  the  doctrine  contended  for  by  him.     It 
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KuTKMM  Dm.  results  from  all  those  provisions  of  the  Roman  li&wsy  according 

^^'^'^'y*  '*^**  to  our  understanding  of  them,  that  the  actio  noxaUsj  properly 

■AST  rr  ALA.    speaking,  was  essentially  an  action  m  rem,  and  followed  the 

n.BOJUBnAu  offending  slave  into  whosoever  hands  he  might  pass  after  the 

commission  of  the  offence.  Not  only  might  the  master 
liberate  himself  by  an  abandonment  of  the  slave,  but  the 
death  of  the  offender,  before  the  master  was  in  delay  in 
relation  to  the  abandonment,  operated,  ipso  facto,  as  a  release 
of  his  liability.  In  cases  where  the  master  had  fraudulently 
ceased  to  possess  the  slave,  as  by  conniving  at  his  escape  with 
a  view  to  evade  responsibility,  he  was  liable  to  the  PreUman 
action,  and  had  no  longer  the  right  to  abandon.  It  is  in 
reference  to  this  action,  and  not  to  the  direct  noxaUsy  that 
Julian  declared,  in  the  passage  particularly  relied  upon  by 
the  plaintiffs'  counsel,  that  if  a  slave  belonging  to  several 
masters  commit  a  theft,  the  party  injured  might  select  either 
of  the  owners  and  recover  the  whole  damage.  The  case 
supposed  by  him,  is  when  all  the  joint  owners  participated 
in  the  fraud  practised,  to  evade  the  direct  action :  Omnfis 
dolo  feccrku  quomtmu  sum  in  protestate  haberant.  The  same 
principle  would  apply  where  several  daves  belonging  to 
several  masters  had  concurred  in  the  offence,  and  all  the 
masters  had  united  in  an  attempt  to  remove  the  slaves  frau- 
dulently. In  that  case  they  would  become  personally  wrong 
doers,  and  each  responsible,  m  soUdo.  In  all  such  cases  the 
party  aggrieved  had  a  right  to  pursue  the  slave  himself, 
actione  noxaliy  or  to  resort  to  the  Pretorian  action. 

The  passage  in  the  47th  book  of  (he  Digest,  on  which  the 
counsel  also  relies,  does  not  appear  to  us  to  sustain  him.  The 
principle  therein  established  is,  that  if  several  slaves  are 
emancipated  and  fraudulently  commit  a  trespass,  each  is 
liable,  tn  soUdo ;  and  in  cases  of  crimes  it  goes  further : 
*^Ex  etftn  tx  delicto  convematur,  exemplo  Jurti,  nuUus  earum 
UberetuTj  etsi  tma$  conventus  prcutUeritJ** 

The  counsel  for  the  plaintiff  contends  for  the  further  propo- 
sition, that  when  the  slave  dies  after  the  master  is  tn  mora,  or 
after  the  institution  of  the  suit,  the  master  is  bound  for  the 
full  amount  of  damages,  and  cannot  liberate  himself  by  an 
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abandonment.     A  careful  examination  of  all  the  laws  cited  EAffrsBsr  Dmt. 
in  support  of  this  doctrine,  has  brought  us  to  the  conclusion,  ^g^^T^q^y;  ^835. 
that  in  relation  to  the  direct  actio  noxaiis  the  master  might    hart  xtau. 
abandon  even  after  judgment.     A  distinction  is  made  :  if  „,  BoxxasTALs 
the  master  abandoned  at  the  inception  of  the  action,  the 
complainant  became  seized  only  of  the  rights  of  the  master, 
such  as  they  wefe,  and  the  master  was  fully  released.     If  he 
made  a  defence  and  abandoned  after  condemnation,  he  was 
bound  to  convey  the  whole  property  in  the  slave^  and  became, 
in  effect,  warrantor  of  title :   *^  Sed  oportet  ret  hujus  dandnium . 
in  soliduin  et  plena  jure  transferat  in  actoreni*^ 

Our  own  code,  while  it  has  adopted  the  general  principles  ^^^^^°^ 
of  the  Roman  law,  in  relation  to  this  action,  has  at  the  same  siaTe.he  adu  re- 
time created  some  remarkable  differences.  In  the  first  place,  '•^^r^'^^r 
the  abandonment  on  the  part  of  the  master,  does  not  vest  in  ti^e  sale  of  him 

*  produces    more 

the  party  aggrieved,  the  title  to  the  offending  slave.  The  Uian  the  amount 
master  still  has  a  residuary  interest,  if  a  sale  of  the  slave  awar^ed.^Ke^s 
produces  more  than  the  amount  of  the  damages  awarded,  entitled  to  the 

*  *=*  surplus. 

In  the  second  place,  the  master  is  not  in  delay  in  making  The  master  is 
this  abandonment,  until  three  days  have  expired  after  the  ^^^  ^^  ^^ 
judgment.  Until  the  judgment  has  acquired  the  authority  bandoAment  of 
of  the  thing  adjudged,  we  are  of  opinion  the  party  has  not  three  days  after 
lost  his  right  to  Uberate  himself  by  an  abandonment ;  and  {he^S±,^r li 
if  the  abandonment  becomes  impossible,  by  a  fortuitous  *^^^c«^»  the 
event,  without  the  fault^of  the  master,  he  is  liberated  from  hisnghtof libe- 
responsibility.  rbi"!«rSIo^ 

We  have  thought  proper  to  be  thus  minute  in  the  investi-  *^  ^^^  ^>widon- 

.  .   .  ment      becomes 

gation  of  these  questions,  and  perhaps,  to  anticipate  some  impossible  by  a 
which  may  arise  in  the  further  prosecution  of  this  case,  wiSoSAefauU 
because  the  case  is  novel  and  the  principles  involved  impor-  SfJJj^JJSei*^'**^ 
tant  in  this  state.  Our  researches  have  not  enabled  us  to  where  seyer- 
find  a  single  case,  in  which  the  responsibility  of  several  fng*  tB^d^cpeS 
masters,  in  relation  to  each  other,  for  the  joint  offence  of  mastCTs,  oommit 
their  respective  slaves,  has  been  judicially  settled.  The  ters  should  be 
Code  does  not  expressly  provide  for  a  case  of  this  kind.  In  JJlJ^tr^poJ^ 
the  absence  of  positive  enactments,  we  think  ourselves  bound  ?<*"  ^  ^®  ">™^- 

.,  *  .  '.  her  of  slaTes  re> 

to  decide  according  to  natural  equity,  and  in  such  a  way  as  spectiveiy,  who 
not  to  violate  any  settled  principles  in  relation  to  the  liability  ^^  £&X^~ 
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EAvmv  Ditr.  of  masters,  and  more  especially,  not  to  make  one  master 

Fe&nutrjf,  1835.  liable  for  the  thefts  committed  by  the  slaves  of  another,  nor 

■ABT  ST  AIM.    for  those  committed  by  his  own,  beyond  their  value,  if  be 

*  '^'  makes  a  fair  abandonment  in  due  time.     The  rule  of  decision 


So  where  A  which,  after  mature  reflection,  appears  to  us  most  equitable 
thote  mu  oTfive  ^^^  ^^  consouanco  with  those  principles  is,  that  the  masters 
^T**»  ^JT™"  should  be  condemned  to  pay  in  proportion  to  the  number  of 
he  it  lUbie  to  their  slavcs  respectively,  who  were  accomplices  in  the  com- 
of  ^the  Tmioe  of  mission  of  the  ofience.  SL  Romes  is  the  only  party  who  has 
the  rtolen goods,  appealed,  and  he  is  shown  to  be  the  owner  of  three  out  of 

the  five  slaves  concerned  in  the  robbery,  and,  in  our  opinion, 
is  liable  to  pay  three  fifths  of  the  value  of  the  stolen  goods. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  reversed  and  annulled, 
and  that  the  plaintiff  recover  of  the  defendant  and  appellant, 
St.  Romes,  the  sum  of  fifteen  hundred  and  thirty-four  dollars 
and  seven  cents,  with  costs  of  the  District  Court,  those  of 
the  appeal  to  be  borne  by  the  plaintifls  and  appellees ; 
provided  that  this  judgment  shall  be  without  effect,  if,  within 
three  days  after  it  shall  have  become  final,  the  defendant 
shall  abandon  the  surviving  slaves,  Charles  and  Frontin, 
according  to  law. 
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EiSTUur  Diar. 

February  t  1835. 


TUTHHX  ft  FUXIiEB  V8,   EMEBSON. 

» 

kf'ilRkL.  FROM  THB  COURT  OP   THE     FIRST   JUDICIAL   DISTRICT. 

Where  the  syndic  makes  himself  a  party  plaintiff  to  »  suit,  in  place  of  the 
original  one,  who  is  a  ceding  debtor,  without  objection  on  the  part  of  the 
defendant,  he  has  the  right  to  contest  the  case  and  receiye  judgment. 

The  objection  to  the  capacity  of  the  plaintiff  to  sue,  comes  too  late  after 
answer  to  the  merits  and  the  jury  are  sworn  on  the  trial. 

This  is  an  action,  by  two  partners  in  building,  to  recover 
from  the  defendant  three  thousand  six  hundred  dollars,  the 
price  of  building  six  two  story  houses,  and  five  hundred 
dollars  for  extra  work,  and  one  thousand  dollars  in  damages, 
for  delays  occasioned  by  the  defendant,  in  not  furnishing 
materials  as  fast  as  the  work  progressed,  according  to 
contract. 

The  defendant  pleaded  a  denial,  and  set  up  a  demand  in 
compensation  of  that  sued  on,  for  the  sum  of  two  thousand 
and  sixty-two  dollars,  for  advances  and  payments  made  to 
the  plaintiffs.  He  alleges  the  work  was  badly  done,  delayed 
a  year  beyond  the  time  agreed  on  in  the  contract,  and  finally 
abandoned  by  the  plaintiffs,  and  was  completed  by  other 
workmen,  employed  at  his  own  expense,  all  of  which  occa- 
sioned him  three  thousand  dollars  damages,  for  which  he 
prays  judgment  in  reconvention. 

This  suit  was  instituted  in  February,  1831.  On  the  trial 
the  defendant  offered  in  evidence  the  record  of  a  suit  of 
Tu thill  V8.  His  Creditors,  filed  in  March,  1830,  which  showed 
that  one  of  the  plaintiffs  was  insolvent,  and  had  made  a 
surrender  in  favor  of  his  creditors,  and  a  syndic  appointed  ; 
and  at  the  same  time,  moved  the  court  to  instruct  the  jury 
that  no  verdict  could  be  found  against  the  defendant,  as  suit 
was  not  instituted  in  the  name  of  the  syndic  of  Tuthill,  and 
Fuller  the  other  partner.     The  court  refused  the  instruction, 

75 
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E4mmir  Dist.  but  charged  that  the  plaintifis  could  recover,  as  the  syndic 
Febntary,  I8J5.  ^j^g  subsequently  made  a  party,  on  motion  of  the  plaintiffi' 
Ttrraiu  rr  al.  counsel.     The  defendant  excepted  to  the  opinion  and  charge 

of  the  court. 

Upon  the  evidence  of  the  case,  the  jury  returned  a  verdict 
for  the  plaintiffs,  in  the  sum  of  two  thousand  and  eighty-two 
dollars,  upon  which  judgment  was  rendered  in  favor  of  the 
syndic  and  Fuller.     The  defendant  appealed^ 

Grayf  for  the  plaintiffs. 

1.  The  objection  that  the  suit  was  not  brought  in  the 
name  of  the  syndic  of  Tuthill  and  Fuller,  should  have  been 
pleaded  as  an  exception,  and  time  allowed  for  the  opposite 
party  to  produce  evidence  to  contradict  it ;  otherwise,  it  is 
taking  the  party  by  surprise.     Code  of  Practicty  art  S27,  W6. 

2.  Had  an  exception  been  pleaded,  the  court  would,  even 
afterwards,  have  allowed  an  amendment,  which  would  have 
brought  the  proper  parties  before  it.     4  La,  Rep.^  150. 

3.  The  syndic  was  properly  made  a  party,  on  motion  of 
the  plaintiff,  before  the  trial.  Such  a  motion  was  equivalent 
to  a  supplemental  petition.     2  La.  JZep.,  392. 

4.  The  verdict  of  the  jury  is  not  excessive  ;  nor,  indeed, 
as  much  as  the  evidence  warranted,  because  no  allowance  is 
made  for  damages  occasioned  by  the  delay  of  the  defendant. 

Conrady  for  the  appellaut. 

1.  The  plaintiffs  suit  should  have  been  dismissed  for  want 
of  proper  parties,  as  Tuthill  had  made  a  cession  of  his 
property  at  the  time  of  suit,  and  could  not  stand  in  judgment 
in  a  case  which  arose  before  his  insolvency  and  failure* 
4  Martin,  JV.  S.  103. 

2.  This  defect  in  the  pleadings  could  not  be  cured  in  an 
ex  parte  motion,  making  the  syndic  of  Tuthill  a  party,  and 
which  motion  was  not  made  until  a  year  after  the  suit  was 
at  issue.     2  Mariith  144.    6  MartWy  JV*.  &  417. 
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Btittardy  J.,  delivered  the  opinion  of  the  court.  Eastehn  Dist. 

In  this  case  our  attention  is  drawn  to  a  bill  of  exceptions,    ^  ^^^*^*  '^^^' 
from  which  it  appears,  that  on  the  trial  of  the  case,  the  tuthill  ft  al. 
defendant's  counsel  having  introduced  the  record  of  a  suit      smsbsoit. 
by  Tuthill,  one  of  the  plaintiflls  against  his  creditors,  by  which 
it  appeared  that  he  had  made  a  surrender  of  his  property  as 
an  insolvent  debtor,  and  that  a  syndic  had  been  appointed, 
moved  the  court  to  instruct  the  jury,  that  no  verdict  could  be 
rendered  by  them  against  the  defendant^  on  the  ground,  that 
the  suit  should  have  been  instituted  by  the  syndic  jointly  with 
the  other  plaintiff.     The  court  refused  to  give  that  charge, 
but  on  the  contrary,  instructed  the  jury  that  the  suit  could  be  syndic     makes 
maintained,  because  the  syndic  by  Gia  ex  parte  proceeding,  had  pl^^Jfftoa  wf^ 
made  himself  a  party  to  the  suit  on  motion.  *".  v}^^  ^  ^^ 

Mr  ^       •    •  1  I*  t  It  1.1.        ongiiial'one,who 

Vve  are  of  opinion  the  court  did  not  err,  although  the  plain-  is  a  ceding  debt- 

tifi;  who  had  made  a  surrender,  was  without  capacity  to  JJ^iion^^'  Sh^ 

sue  in  relation  to  a  debt  due  him  before  the  surrender,  vet  P**^,  °f  ^^  ?®" 

'  •^        fendant,  he  has 

his  syndic  came  in  and  made  himself  a  party,  without  any  the  right  to  con- 
objection  on  the  part  of  the  defendant.  No  exception  was  ^d  ^receiJ^ 
made  to  the  capacity  of  the  plaintiff;  on  the  contrary  the  •^^^tP^^u*  • 
answer  goes  to  the  merits,  and  sets  up  a  demand  in  re-  ^  the  oapacitr 
convention.  The  objection  came  too  late,  after  the  jury  had  to  sae^oomelTtoo 
been  sworn  to  try  the  issue  on  the  merits  of  the  case.  J^;.  ^^    JJ^ 

On  the  merits,  an  attentive  examination  of  the  evidence,  perits,  and  the 
has  failed  to  convince  us  that  the  verdict  was  erroneous.  on  the  tnaiT^"^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  District  Court  be  affirmed,  with  costs. 
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Earxbh  fhn. 

f^ebmanf,  1835. 
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FBATHEBSTOmS  VS,  BOBIITSOH.* 

APrCAL  r&OM  THB  COVET  OF  PKOBATIS,  VOB  THE  rAEIBH  OF  IT.  TAMMANT. 

Whero  the  plaintiff  suei  as  heir  of  his  wife,  and  his  capacity  to  aue 
not  being  denied  by  the  pleadings,  he  waa  not  required  to  prove  his 
wife^s  death. 

Civil  Code  of  1808,  required  all  the  formalities  in  a  will  to  be  complied 
with,  before  turning  aside  to  other  acts,  but  did  not  require  mention  of 
these  in  the  will. 

Irregularity  and  impropriety  in  the  form  of  action  is  waived  by  pleading  to 
the  merits,  and  proceeding  to  trial  without  making  the  objection. 

Judgment  will  be  reversed,  where  interest  is  allowed  on  an  unliquidated 
claim. 

The  plaintiff  sues  to  recover  his  late  wife's  inheritance 
from  the  defendant,  «as  executrix  of  her  deceased  mother. 
He  alleges  that  Maria  Badon  died  in  1820,  leaving  nine 
children  as  her  heirs ;  that  he  intermarried  with  one  of  said 
heirs,  who  also  died  in  1825  without  descendants,  and  leaving 
a  will  in  which  she  made  her  husband,  the  present  plaintifll^ 
her  universal  heir  and  legatee ;  that  previous  to  the  death  of 
his  wife,  another  of  the  heirs  of  her  mother  died,  and  before 
partition,  leaving  her  estate  to  be  divided  into  eight  portions 
or  parts;  that  said  Maria  Badon  left  property,  estimated 
in  the  inventory  of  her  succession,  at  eight  thousand  and 
seventy-six  dollars,  to  which  he,  as  legatee  of  his  wife,  was 
entitled  to  one-eighth  part.  He  prays  that  the  executrix 
be  required  to  render  an  account,  and  that  the  money  and 
property  be  divided  among  the  heirs,  and  his  portion  in  right 
of  his  wife,  be  paid  over  to  bim. 


*  This  case  was  decided  at  February  term,  1827,  and  suspended  by 
an  application  for  a  re-hearing  until  this  term.  The  re-hearing  was 
refused. 
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The  plaintiff  annexed  a  copy  of  the  will  made  by  his  late  Eabtxhn  d»t. 

wife,  before  C.  Pollock,  notary  public,  to  his  petition.  February,  isss. 

The  executrix  addressed  a  letter  to  the  judge  of  probates,   fkathxbstovb 

_  Tiff 

praying  further  time  in  which  to  render  her  account,  and      bobiitrok. 
shortly  afterwards  presented  three  accounts,  one  of  the  estate 
of  her  testatrix,  and  one  against  each  of  the  deceased  h^irs, 
including  the  late  wife  of  the  plaintiff. 

The  probate  judge,  after  adjusting  the  accounts,  rendered 
judgment  in  favor  of  the  plaintiff,  for  one  thousand  one 
hundred  and  fourteen  dollars  and  eighty-four  cents,  as  the 
portion  of  his  deceased  wife  of  the  funds  on  hand,  and 
reserved  his  share  in  a  tract  of  land  remaining  to  be  divided, 
until  partition  was  made.    The  executrix  appealed. 

PrestoUy  for  the  plaintiff. 

1.  The  will  under  which  the  plaintiff  claims,  is  made 
in  due  form  of  law,  before  a  notary  public. 

2.  It  could  not  have  been  recorded  in  the  office  of  the 
register  of  wills,  or  ordered  to  be  executed  here,  as  Mrs. 
Peatherstone's  succession  was  opened  in  the  parish  of  St. 
Tammany.  Had  the  probate  of  the  will  and  Mrs.  Peather- 
stone's  death  been  denied,  they  would  have  been  proved. 

3.  The  sum  for  which  judgment  was  rendered,  shows  it  to 
be  one-eighth  part  of  the  proceeds  of  Mrs.  Badon's  succession 
then  on  hand,  to  which  the  plaintiff  was  entitled  as  heir  of 
his  wife. 

4.  The  claim  set  up  by  the  executrix,  in  her  account 
against  the  succession,  and  against  Mrs.  Peatherstone,  are 
unsupported  by  vouchers,  and  cannot  be  allowed. 

6.  The  parish  judge  being  perfectly  acquainted  with  the 
succession,  settled  and  adjusted  the  accounts  from  his  own 
personal  knowledge  of  them,  and  from  what  appeared  on  the 
record. 

6.  The  executrix  has  charged  Mrs.  Peatherdtone  with 
five  hundred  dollars,  advanced  to  her  by  her  father,  in  his 
life-time.  This  has  nothing  to  do  with  her  mother's  estate, 
and  is  wholly  inadmissible. 
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Eavtuv  Dirr.      Homm  and  DetdSf   for   the  defendant,    assigned  errors 
Ft&nunTf,  1835.  apparent  on  the  face  of  the   proceedings  in  the  Probate 
nATCiMTon  Court,  on  which  they  rely  for  the  reversal  of  its  judgment. 
Bosiiiioir.      They  are  stated  in  the  opinion  of  the  court. 

2.  The  defendant's  counsel  further  contend,  that  when  the 
executrix  obeyed  the  order  of  court,  and  filed  her  account, 
that  the  plaintifi*  (if  he  had  any)  should  have  filed  his  writ- 
ten objections  and  opposition  to  each  item  in  the  account,  to 
which  he  might  object,  that  it  be  established  or  rejected, 
as  justice  and  the  law  requires.     Code  of  Practice^  1004. 

S.  The  objections  must  be  made  in  three  days,  and  not 
having  been  done,,  the  account  must  be  taken  as  corrects 
Executors,  &c.,  are  sworn  officers  of  the  law  and  the  court, 
and  their  accounts  are  prima  face  evidence  of  their  correct- 
ness. The  judgment  in  this  case  is  therefore  erroneous,  and 
should  be  reversed,  and  the  executrix'^  accounts  allowed. 

Martin  /.,  delivered  the  opinion  of  the  court. 

In  this  case  the  plaintifi*  sues  as  heir  of  his  late  wife,  to 
recover  from  the  defendant,  as  the  executrix  of  his  wife's 
mother,  the  portion  which  his  wife  inherited  from  her 
mother.  The  plaintiff  obtained  judgment  in  the  Court  of 
Probates,  from  which  the  defendant  appealed. 

The  appellant  in  this  court,  relies  upon  the  following 
assignment  of  errors : 

1.  There  is  no  evidence  of  the  death  of  the  plaintiff's  wife. 

2.  The  document  annexed  to  the  petition,  is  illegal  evi- 
dence of  her  will,  being  the  copy  of  a  copy.  The  will  does 
not  appear  to  have  been  presented  to  the  Court  of  Probates, 
nor  its  execution  ordered ;  and  because  the  document  appears 
to  be  in  fact  no  will,  as  it  contains  no  mention  that  the  legal 
formalities  were  complied  with,  without  interruption  or 
turning  aside  to  other  acts. 

S.  The  suit  is  wrongfully  brought  for  an  account  of  the 
estate,  instead  of  the  plaintiff  claiming  to  be  recognised  as 
heir  of  his  wife. 

4.  The  defendant  had  nothing  to  do  but  to  file  her  account, 
'  and  the  plaintiff  ought  to  have  filed  written  objections  to  any 
exceptionable  item  found  therein. 
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5.  The  Probate  Court  erred  in  refusing  to  allow  the  funeral  Eastmw  Dist. 
expenses,  and  in  allowing  interest.  Febrvary,  18S5. 

I.  The  plaintiff  in  this  case  sued  as  heir  of  his  late  wife,   rxATHRnrroirK 
and  his  capacity  not  being  denied  by  the  pleadings,  there      kobikbok. 
was  therefore,  no  necessity  to  prove  the  death  of  his  wife, 

without  which  he  could  not  be  her  heir,     ^emo  est  hares 

II.  It  appears  from  the  record,  that  no  opposition  was 

made  in  the  Probate  Courts  to  the  admissibility  of  the  docu-     Where     the 

1.,  ..  .1  i*i«  plaintiff*  saes  as 

ment  annexed  to  the  petition,  in  evidence,  which  is  now  Jieir  of  his  wife, 

objected  to  ia  this  court.  "l.e'not'bSn^ 

The  former  Code  required  indeed,  that  all  the  formalities  denied  by  the 
in  a  will  should  be  complied  with,  without  any  interruption,  was  not  required 
and  without  turning  aside  to  any  other  acts  ;  but  it  did  not  ^ife*?  daSh.  **" 
require,  that  mention  of  this  circumstance  be  made  in  the     c»v>i  Code  of 

1  BOoa     reouireci 
will.       CivH  CodCy  art.  92,  p.  228.  all  the  .formali- 

III.  In  relation  to  the  manner  of  bringing  the  suit,  any  ^e* '°  oompiied 
impropriety  or  irregularity  in  the  form  of  the  action  was  ^**»       ^ore 

.,,,,.  ,  -  ,.  .   ,  turning  aside  to 

waived,  by  pleading  to  the  merits,  and  proceeding  to  trial  other  acts,  but 
without.making  the  objection.  ^,^,2^^  ^^Z 

IV.  V.  The  plaintiff  charged  the  defendant,  as  executrix  "*  ^^  ^*^'-,  . 

In^efpulantjr 

of  his  late  wife's  mother,  claiming  the  portion  she  inherited  and  impropriety 

from  her  said  mother.  irtion^is  wXedf 

The  defendant   filed  an  account,   and   the  court  gave  ^7  pleading  to 

'  o  the  jnents,  and 

judgment  for  the  balance,  after  striking  off  such  items  as  proceeding     to 

^     1    .  j>       -w    M         ^  1  •  trial  without  ma- 

were  unsupported  by  proof.     Interest  was  however,  m  our  king  the  objec- 

opinion,  improperly  allowed.  The  sum  claimed  was  not  ^^judjrmentwiu 
liquidated,  until  ascertained  by  the  judgment  of  the  court.  ^  reversed. 
In  this  respect  only,  the  judgment  of  the  Probate  Court  is  allowed   on 

is  erroneous.  Sia^"^**^'*^ 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the 
judgment  of  the  Court  of  Probates  be  annulled,  avoided  and 
reversed ;  and  the  plaintiff  recover  from  the  defendant  the 
sum  of  nine  hundred  and  thirty-four  dollars  and  sixty-two 
cents,  with  costs  in  the  Court  of  Probates;  and  that  the 
costs  of  the  appeal  be  borne  by  the  appellee. 
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ACT.  FAOK. 

1.  There  is  no  distinction  as  to  the  parties,  between  public  and  private 
acts  not  recorded,  in  relation  to  the  title  to  slaves.    Between  the  parties 
to  a  contract,  an  act  under  private  signature  has  the  same  force  and  effect  , 
as  a  notarial  act.    They  differ  as  to  the  mode  of  proof. 

Bratfford'a  Heirs  vs.  Clark,  147 

ACTION. 

1.  In  a  petitory  action,  when  the  plaintifls  fail  to  show  title  in  themselves, 
it  will  not  be  deemed  necessary  to  inquire  into  the  validity  of  the  proceed- 
ings in  pursuance  of  which  the  property  was  sold  to  the  defendant 

f^idaVt  Heirs  vs.  DupUmtier^    37 

S.  In  a  petitory  action,  the  plaintiff  cannot  recover  any  part  of  the  land 
in  the  possession  of  the  defendant,  which  is  covered  by  the  defendant's  title, 
and  is  not  shown  to  be  embraced  within  the  limits  of  the  patent  under  which 
the  plaintiff  holds Botmuin  vs.  Flower^  106 

3.  In  an  action  against  A  for  a  tort  and  B  on  a  contract,  it  is  not  a  joint 
action,  although  both  parties  were  brought  before  the  court  at  once  in  the 
same  suit Regillo  &  Bryan  vs.  Lorenie  ei  ais,  140 

4.  In  a  possessory  action  the  parties  are  precluded  from  going  into  an 
inquiry  of  title ;  and  the  defendant  will  not  even  be  permitted  to  show  that 
the  disputed  premises  is  a  public  place  or  port  destined  to  public  use. 

Depassau  vs.  Winter  et  ais.      1 

5.  When  the  evidence  shows  that  the  locus  in  quo  does  not  cover  the  high 
road,  a  street,  levee,  or  tow-path,  and  is  cousequently  subject  to  private 
ownership,  whether  the  plaintiff  be  the  real  owner  or  not ;  or  whether  the 
premises  in  dispute  be  public  or  appropriated  absolutely  to  public  uses,  are 
questMMUi  not  permitted  by  law  in  possessory  actions t6. 

76 
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6.  In  an  action  of  revendication  to  recover  a  alaTef  parole  eridenoe  is 
inadmiMible,  in  order  to  make  out  plaintiflPs  title,  to  show  that  the  daye 
was  inventoried  as  part  of  their  ancestor's  estate  by  direction  of  defendant, 
who  claims  him  by  a  written  title  from  said  ancestor. 

Bradford's  Heirs  ts.  Clark,  147 

7.  An  action  of  rescission  for  lesion  beyond  moiety,  does  not  lie  in  relation 

to  the  sale  of  slaves t&. 

8.  In  a  possessory  action,  where  the  defendant  alleges  in  his  answer  that 
he  purchased  the  disputed  premises  from  the  {royemment  of  the  United 
States,  and  assumes  to  call  on  it  to  warrant  his  poBsession,  the  court  will 
disregard  this  part  of  the  answer,  and  all,  the  evidence  that  goes  to  establish 

or  invalidate  titles  on  both  sides. ....7%4MnaiV8.  JBai^is,  410 

9.  The  strict  and  legal  inquiry  in  a  possessory  action  is,  ^was  the 
plaintiff  the  actual  poflsessor,  as  alleged  by  him,  and  did  the  defendant 
disturb  him  and  take  possession.^' i6. 

10.  In  a  possessory  action,  when  the  judgment  describes  the  contested 
premises  with  sufficient  accuracy  to  enable  the  sheriff  to  execute  a  writ  of 
possession,  accompanied  with  a  copy  of  the  judgment,  without  exercising 

a  dangerous  discretion,  the  judgment  will  not  be  disturbed ib. 

11.  But  in  a  possessory  action,  when  the  premises  in  contest  are  so 
vaguely  described  in  the  pleadings  that  they  cannot  be  designated  with  any 
certainty,  and  the  verdict  and  judgment  are  general,  ^  that  the  plaintiff 
recover  the  possession  of  the  land  sued  for,^  they  will  be  set  aside  as  being 

too  vague,  and  the  case  remanded Williams  vs.  Kelso,  406 

AFFIDAVIT. 

1 .  An  affidavit  setting  forth  that  certain  depositions  taken  in  another  Boit, 
to  which  the  plaintiff  was  a  party,  but  not  between  the  same  parties,  ia 
insufficient  to  obtain  a  new  trial  on  the  ground  of  newly  discovered 
evidence Ingram  vs.  Croft,    B2 

S.  Where  a  person  swears,  ^  to  the  best  of  his  knowledge  and  belief,"  it  is 
sufficient,  and  Ihe  addition  of  this  qualification  does  not  detract  from  the 
strength  of  the  oath •Stoker  vs.  Leavenworth  ei  oH^  390 

3.  No  affidavit  to  disprove  the  allegation  for  the  removal  of  a  cause  to 
the  United  States  District  Court,  will  be  admitted ib, 

AMENDMENT. 

1.  Amendment  correcting  an  error  in  the  petition,  by  describing  certain 
timbers  in  a  house  frame  to  be  poplar  instead  o£  walnut,  as  originally  stated, 
does  not  require  an  answer « Spotls  vb.  Lange  k  Longuepe,  182 
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FA6X. 

AMICABLE  COMPOUNDERS. 

1.  In  cases  sabmitted  to  referees,  withxmt  granting  them  the  power  to  act 
as  amicable  compounders,  the  court  may  revise  and  rectify  any  errors 
contained  in  the  aw^d  rendered  by  them Davis  vs.  Leedt^  471 

2.  When  a  cause  is  submitted  to  referees,  with  power  to  act  as  amicable 
compounders,  their  award,  rendered  in  pursuance  of  the  submission,  and 
made  in  relation  to  the  matters  actually  referred  to  them,  is  without 
amendment,  revision  or  appeal ib, 

3.  The  award  of  amicable  compounders,  which  has  no  relation  to  the 
matters  in  dispute  submitted  to  them,  is  absolutely  null  and  void ;  and  when 
their  acts  show  dishonesty,  gross  misconduct,  want  of  due  regard  to  well 
settled  principles,  or  extreme  partiality  in  rendering  their  award,  these  will 

be  good  grounds  for  setting  it  aside ib, 

4.  Amicable  compoundere  are  not  required  to  determine  according  to 
strictness  of  law,  but  are  authorised  to  abate  something  of  this  strictness  in 
favor  of  natural  equity ib, 

5.  The  approval  and  formalities  required  in  the  homologation  of  an 
award,  are  only  intended  to  make  it  executory,  and  not  for  the  purpose  of 

an  examination  on  its  merits ib. 

6.  The  law  providing  for  submitting  causes  to  amicable  compounders, 
whose  award,  if  not  impeached,  is  not  subject  to  revision  by  the  courts,  is 
not  unconstitutional... ib. 

APPEAL. 

1.  Where  an  appeal  was  taken  from  a  parish  in  the  Fourth  Judicial 
District  to  the  Eastern  District  of  the  Supreme  Court  at  New-Orleans,  and 
made  returnable  on  the  first  Monday  in  January,  when  there  was  time  to 
have  returned  it  to  the  November  term  preceding:  On  motion  of  the 
appellee,  the  appeal  was  dismissed,  as  being  irregularly  taken. 

Murphy  vs.  BezouU     14 

2.  An  agreement  of  the  appellee  endorsed  on  the  record,  that  the  cause 
be  postponed  to  the  next  term  for  trial,  does  not  amount  to  a  waiver  of  his 
exception  to  the  irregularity  of  the  appeal ib,  14 

3.  In  an  appeal  where  security  is  given  merely  and  expressly  for  costs, 
the  execution  of  the  judgment  below  is  not  suspended  thereby ;  it  is  not  a 
suspensive  but  merely  a  devolutive  appeal. 

Grounx  et  aU,  f,  p,  c,  vs.  AbaCt  Exeeuton^    17 

4.  An  injunction  bond  given  at  the  inception  of  the  suit,  cannot  be 
cumulated  with  the  appeal  bond  given  in  the  same  suit  on  the  appeal ib. 
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5.  A  citation  of  appMl  iuaiag  without  tlie  m«1  of  the  court  from 
whence  it  iMued,  is  not  sufficient,  and  the  appeal  will  be  diunined. 

Campbell,  RiUhie  &  Co.  ts.  Karr,    70 

6.  The  rignature  of  the  clerk  to  the  writ  of  citation  is  incomplete 
without  the  signature  of  the  court,  which  makes  it  evidence ibm 

7.  Without  a  sufficient  citation  in  the  first  instance,  the  appellate  court 
cannot  take  cognixance  of  a  case,  and  must  dismias  it t6. 

8.  Where  the  wife  was  sued  as  heir,  together  with  her  husband,  and  the 
citation  of  appeal  is  directed  to  her  alone,  and  only  served  on  the 
husband :  HeU  to  be  insufficient,  and  the  appeal  dismissed  for  want  of  legal 
citation Lanout  vs.  Read  ei  ah,  US 

9.  Where  the  record  is  not  filed  in  the  Supreme  Court  on  the  return  day 
thereof,  and  no  application  is  made  to  the  court  for  leave  to  file  it  after 
that  daj,  the  appeal  will  be  dismissed  on  motion Pond  va  Horfon,  176 

10.  The  service  of  citation  without  the  petition  of  appeal,  is  defective  and 
insufficient.  The  Code  of  Practice,  articles  581-2,  expressly  require  the 
service  of  both Thliaferro  vs.  Etng  ei  aU,  361 

11.  When  the  service  of  the  process  of  appeal  is  defective  and  insufficient, 

the  appeal  will  be  dismissed  on  motion  of  the  appellee ib. 

12.  Where  two  judgments  are  rendered  in  the  same  case,  and  the  last  is 
appealed  from  and  decided  to  be  a  nullity,  the  right  of  appeal  on  the  first 
judgment  is  suspended  until  the  decision  takes  place,  and  an  appeal  may  be 
taken  within  a  year  from  that  period,  although  more  than  a  year  has 
elapsed  since  signing  the  judgment  appealed  from. 

Minty  Syndic  vs.  Ctmy  e/  oi.  379 

13.  Where  an  appeal  bond  is  executed  for  one-half  more  than  the  amount 
of  the  judgment  appealed  from,  and  filed  within  ten  days  after  the  rendition 
of  such  judgment,  the  appeal  is  suspensive  as  well  as  devolutive. 

Bridge  k  Vote  vs.  MaU  k  Co.  446 

14.  The  jurisdiction  of  the  appellate  court  attaches,  as  soon  as  the  appeal 
bond  is  filed,  and  the  court  a  qita  has  no  longer  authority  to  take  any  steps  in 
the  case,  except  such  as  are  necessary  to  transmit  and  bring  up  the  record,    ib, 

15.  An  appeal  must  be  made  returnable  within  the  next  term  of  the 
Supreme  Court,  if  there  be  time  to  cite  the  appeUee ;  if  not,  then  to  the 
subsequent  term  thereafter ;  but  the  judge  a  quo  cannot,  by  a  second  order, 
extend  the  return  day  of  the  appeal,  on  the  ground  that  the  first  day  fixed 

is  not  a  judicial  day ifr. 

16.  When  the  term  to  which  a  cause  is  made  returnable  fails,  the 
appellant  may  well  file  the  transcript  at  the  next  term,  within  tho  three 

judicial  dajjfs  after  tKe  return  day  ;  but  the  citation  must  be  regular  to  the 
return  day,  and  tlie  service  in  due  time...., t^. 
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17.  The  Supremo  Court,  in  its  diacretion,  will  reftue  damages  as  for  a 
frivolous  appeal,  even  when  the  grounds  of  defence  are  untenable,  and 
when  the  principles  upon  which  tliej  rest,  have  been  settled  by  previous 
adjudication Barbarin  vs.  Daniels^  479 

18.  When  the  record  furnishes  no  point,  on  which  the  appellant  could 
reasonably  hope  to  obtain  the  reversal  of  the  judgment  on  appeal,  it  will  be 
affirmed,  with  ten  per  cent,  damages  and  costs Menard  vs.  Coo;,  167 

19.  The  service  of  citation  of  appeal,  on  the  attorney  at  law  of  the 

appellees,  when  it  is  admitted  the  latter  are  residents  of  the  parish  where 

suit  is  brought,  is  illegal,  and  the  appeal  will  be  dismissed. 

Petit  et  alt.  vs.  Drane^  483 

20.  Where  tlie  judgment  appealed  from  is  not  signed,  the  appeal  will  be 
dismissed  with  costs Wright  yb,  M^J^air  et  als.  61^ 

21.  The  certificate  of  the  clerk,  that  the  record  contains  *•*'  a  true  copy  of 
all  the  proceedings,  as  weU  as  of  all  the  documents  filed  in  the  suit,"  is 
insufficient  to  enable  the  court  to  examine  the  case  on  its  merits,  and  the 
appeal  will  be  dismissed Police  Juryya,  Menard^  637 

22.  When  the  judgment  of  the  court  a  qua  is  amended  on  appeal, 
although  both  parties  asked  and  obtained  an  alteration,  the  appellee  will 

be  required  to  pay  costs  in  both  courts. .Hilligtberg  vs.  Hohnet.  565 

23.  Where  there  is  no  good  and  substantial  cause  for  an  appeal,  it  will 
be  considered  as  frivolous  and  taken  for  delay.  In  such  cases,  the  judg- 
ment appealed  from  will  be  affirmed,  with  ten  per  cent,  damages. 

Chalanm  vs,  Vance^  571 

APPELLANT  AND  APPELLEE. 

1.  The  appellee  may  ask  for  an  amendment  of  his  judgment  on  the  day 
preceding  the  hearing  of  the  case,  or  at  any  time  before  it  is  called  for  trial. 
The  circumstance  of  the  hearing  and  trial  coming  on  soon  afterwards 
without  opposition,  cannot  deprive  the  appellee  of  his  right  to  the  amend- 
ment asked  for  in  dae  time Greei\field  vs.  Manning  ic  Wife  et  aU,^    66 

2.  According  to  the  883d  artiele  of  the  Code  of  Practice,  the  appellant 
has  three  days  grace,  within  which  to  file  the  record,  after  the  return  day  of 
the  appeal,  or  on  cause  shown  within  this  period,  he  may  obtain  further 
time  to  bring  it  up Griffith  et  a/,  vs.  Jlfiner,  344 

3.  The  three  days,  after  the  expiration  of  which  the  appellee  is  entitled 
to  the  clerk's  certificate  to  that  effect,  if  the  record  is  not  filed  or  cause 
shown,  are  days  of  grace,  within  which  the  applicant  must  file  the  record  or 
show  cause  to  the  contrary ib, 

4.  After  the  expiration  of  the  three  days  of  grace,  if  the  record  be  not 
filed.or  cause  shown,  the  appellee  has  throe  alternatives :  he  may  obtain  the 
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elerk%  certificale  and  proceed  to  the  ezeeutioii  of  hie  jadgment,  or  he  may 
file  the  reoord  and  have  jadgment  affinned,  and  lastly  ha^e  the  appeal 

Orifiihet  ii2.  ys.  iHTtfier,  344 


5.  But  the  appellant  may  bring  np  and  file  the  record  after  the  expiration 
*of  the  three  days  of  grace,  and  without  showing  cause,  if  the  appellee  has 
not  availed  himself  of  any  of  the  altematires  allowed  him  within  the 
three  days. ib. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law,  who  has  obtained  a  judgment  for  his  client,  is  not 
thereby  authorised  to  receive  a  note  and  mortgage  in  satisfaction  of  said 
judgment OrtenwtU  &  Wife  vs.  Roberts  et  als,    63 

2.  A  note  and  mortgage  executed  for  the  purpose  of  discharging  a  certain 
judgment,  and  made  to  the  attorney  of  the  plaintiff  in  the  judgment,  who 
shows  no  special  authority  to  receive  them  in  discharge  thereof,  wiU  be . 
declared  illegal  and  null ib» 

3.  An  attorney  at  law  who  receives,  or  is  to  receive  a  per  centage  on  the 
amount  of  money  he  recovers,  or  a  stipulated  fee,  is  a  competent  witness  to 
testify  in  his  client^s  cause,  and  is  not  thereby  disqualified  on  the  score  of 
interest,  when  that  interest  consists  in  his  honorariunL. 

W,  k  D.  Flower  vs.  O'Cwmert  198 

4.  Attorneys  at  law  are  not  inhibited  from  stipulating  for  a  commiasion 
or  per  centage  on  collections  made  by  them,  and  such  bargains  do  not 
disqualify  them  from  testifying i6. 

ATTORNEY   IN  FACT^-see  mandate. 

ASSIGNMENT  AND  TRANSFER. 

1.  Where  a  person  assigns  and  transfers  a  surety  debt,  for  a  consideration 
expressed  therein,  subrogating  his  assignee  to  all  his  rights,  and  authorising 
him  to  recover  the  debt  by  all  legal  means :  Held^  that  a  discharge  given 
by  the  assignee  to  the  debtor,  in  pursuance  of  the  assignment,  was  valid 
against  the  assignor  and  his  vendee,  even  when  the  debt  was  not  novated 
by  the  assignment,  and  never  paid  to  the  assignee. 

Andrtu  et  al$.  vs.  Chretim^  318 

AUCTIONEER. 

1.  It  is  the  duty  of  auctioneers  to  receive  the  conditions  of  sale  in 
writing,  from  the  vendor,  and  to  read  and  proclaim  them  in  a  loud  and 
audible  voice  to  the  by-etanders,  and  invite  bids  in  conformity  therewith. 

Hawkiru  vs.  Brown  et  ala,  417 
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BAIL. 

1.  Where  a  surrender  is  made  of  the  accused,  into  the  custody  of  the 
law,  even  after  forfeiture  has  been  entered,  and  the  State  avails  itself  of  it 
by  trying  the  criminal,  the  bail  are  entitled  to  be  discharged. 

State  TB,  Hay  et  alt,    7ft 

2.  When  the  principal  is  tried  and  acquitted,  before  judgment  for  the 
recovery  of  the  forfeited  penalty  or  failure  to  appear  at  the  first  term,  the 
bail  will  be  discharged ib, 

BANK  DIRECTORS. 

1.  The  board  of  directors  of  the  Commercial  Bank  of  New-Orleans  is 
required,  by  its  charter,  to  consist  of  thirteen  members,  eleven  to  be  chosen 
by  the  ordinary  stockholders  and  two  by  the  City  Council,  the  city  also 
being  a  stockholder :  Held,  that  according  to  the  charter  there  is  no  distinc- 
tion amongst  the  directors  in  the  board  of  which  they  are  all  members. 

Prieur  &  Labatut  vs.  Pre*ident  and  Directors  of  the  Commercial  Bank,  509 

2.  When  certain  directors  of  a  bank  are  refused  by  the  majority  to  exer- 
cise the  rights  in  the  board  appertaining  to  their  ofiice  as  directors,  the 
court  will  award  a  mandamiit  commanding  that  the  prohibited  directors  be 
restored  the  exercise  of  their  rights ,    ib, 

BANK  CHECK. 

1.  Where  the  cashier  of  a  bank  refuses  to  pay  a  check  for  want  of  funds 
of  the  drawer,  but  at  the  same  time  advances  the  money  to  the  bearer,  it 
will  be  presumed  the  cashier  paid  his  own  money  as  a  loan,  which  will 
authorise  him  to  recover,  in  a  personal  action  in  his  own  name,  against  the 
borrower Menard  vs.  CoXt  167 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  According  to  the  act  of  the  legislature,  passed  the  13th  March,  1827, 
concerning  j7ro/ef^«  of  bills  and  notes,  whenever  the  notary  certifies  that,  after 
diligent  inquiry  for  the  residence  of  the  party  intended  to  be  charged  by 
notice,  he  is  unable  to  find  it,  and  has  lodged  the  notice  in  the  nearest  post 
ofiice,  addressed  to  him  at  the  place  where  the  contract  was  made,  it  is 
deemed  equivalent  to  personal  notice Preston  vs.  Daysson  et  cUs,      7 

2.  The  holder  of  a  bill  or  note  ought  not  to  avail  himself  of  the  igno- 
rance of  the  notary  as  to  the  residence  of  the  endorsers,  in  giving  them 
notice  of  protest ;  if  he  knows,  he  must  disclose  their  residence,  or  his  neglect 
will  discharge  the  endorsers i^. 
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3.  Error  and  want  of  oonnderation  in  ezecating  a  note,  and  a  mortgage 
to  secure  it,  are  sufficient  causes  and  grounds  on  which  to  sustain  an  injunc- 
tion against  an  order  of  seizure  and  sale  on  such  note  and  mortgage. 

GunnDtU  and  Wife  vs.  Roberts  et  alt,     63 

4.  The  oolisideration  of  a  note  and  mortgage,  and  the  fact  charged  that 
they  were  executed  in  error,  may  be  inquired  into  in  an  injunction  to  stay 
an  order  of  seizure  and  sale;  and  if  true,  this  summary  proceeding  will  be 
declared  illegal  and  the  injunction  perpetuated ift. 

5.  The  possession  of  a  joint  note  by  one  of  the  drawers,  with  a  receipt 
of  payment  by  the  holder  or  possessor  endorsed  on  it  by  the  person  entitled 
to  receive  it,  is  prima  faeie  evidence  of  the  liability  of  the  other  drawer  to 
refbnd  one-half  of  the  note Ingram  vs.  Crsjfl,    Bt 

6.  ThfT  rule  that  an  acceptor  of  a  bill  is  bound  to  show,  not  only  the 
drawing  and  acceptance  of  the  bill  and  its  payment,  but  that  it  was  put  in 
circulation  after  acceptance,  and  thai  the  drawer  had  no  funds  in  bis  hands, 
applies  only  to  cases  where  the  acceptor  declares  upon  a  bill  of  exchange 
against  the  drawer ^ Bell  vb,  JforwooiLt  ^dminittraiifr,     95 

7.  In  an  action  on  an  account  current,  founded  on  a  long  course  of 
commercial  transactions  between  the  parties,  in  which  payments  are  charged 
for  sums  paid  to  take  up  drafts  or  bills  accepted  by  the  plaintiff,  the 
possession  of  the  draft  by  tiie  acceptor  is  prima  /octe'^ evidence  of  tiie 
payments  charged  in  the  account,  and  may  be  given  in  evidence  in  support 

of  items  in  thegeneral  account t^. 

8.  Where  the  day  of  payment  of  a  note  is  past,  at  the  time  of  its  transfer, 
it  is  a  sufficient  warning  to  whoever  receives  it,  that  the  maker  may  have 
some  just  reason  to  withhold  payment,  as  he  has  a  right  to  any  equitable 
defence  after  the  transfer,  which  he  might  have  successfully  urged  pefore. 

Bummghs  vs.  JfetUet^  113 

9.  A  note  payable  on  demand,  may  be  sued  on  immediately  or  pleaded 

in  compensation t^- 

10.  Where  the  payee  of  a  prommissory  note  payable  to  order,  transfers 
it  in  writing  on  the  back  of  the  instrument  for  twenty  per  cent,  discount,  it 
will  be  considered  a  sale,  not  an  endorsement,  at  the  risk  of  the  purchaser ; 
and  such  a  contract  is  aleatory  and  not  usurious. 

Romero  et  als.  vs.  Segura^  301 

11.  The  holder  of  a  promissory  note  payable  to  order,  and  endorsed  in 
blank  by  the 'payee,  is  entitied  to  recover  on  it;  it  being  in  the  nature  of  a 
note  payable  to  bearer WalshTB.  Wells,  337 

12.  An  erased  credit  on  a  note  in  possession  of  the  creditor,  is  not  conclu- 
sive proof  of  payment,  but  may  be  repelled  by  other  proofs  or  presumptions, 

to  show  it  was  endorsed  on  the  note  erroneously Benson  vs.  Mathevs,  356 
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13.  The  moment  a  bill  of  exchange  is  endorsed  by  the  payee  to  a  part- 
nership firm,  it  becomes  the  joint  property  of  all  the  partners. 

Sltvtnton  TS.  Shields^    433 

14.  When  the  original  payee  is  in  possession  of  a  note,  on  which  his  name 
is  endorsed  in  blank,  no  proof  of  a  re-transfer  is  necessary  to  enable  the 
holder  to  recover BarbarinvB.  Daniels^  479 

15.  Where  the  maker  of  a  note  died  on  the  last  day  of  grace,  the  notary, 
on  calling  at  his  domicil,  being  informed  of  his  death,  protested  the  note  for 
non-payment,  and  notified  the  endorser  thereof:  Held^  that  there  was  not  a 
proper  demand  of  payment  sufficient  to  bind  the  endorser. 

Toby  vs.  Maurian,    493 

■ 

16.  Demand  must  be  made  on  the  maker  of  a  bill  or  note,  or  on  bis  heirs 
or  legal  representatives,  if  he  be  dead,  or  the  impossibility  of  making  a!hy 
demand  must  be  shown,  before  a  recovery  can  be  had  of  the  endorser. ib. 

17.  The  endorser  of  a  note  is  not  entitled  to  relief,  on  the  ground  of 
error  or  fraud,  because  the  previous  endorsement  is  a  forgery  committed  by 
the  drawer,  unless  he  shows  that  such  error  was  caused  by  the  plaintiff,  or 
that  he  participated  in  the  fraud Olivier  vs.  Andry^  496 

18.  Whether  the  endorsement  of  a  note  was  made  for  the  accommodation 
of  the  drawer,  or  taken  in  the  regular  course  of  business,  the  holder  can 
look  to  his  immediate  endorser,  even  if  the  endorsement  preceding  it  is 

a  forgery ib. 

19.  Every  endorsement  is  essentially  an  original  contract,  equivalent  to 
drawing  a  bill  in  favor  of  the  holder,  on  the  acceptor  or  obligor ib. 

20.  A  note  given  in  part  payment  of  a  contract  for  erecting  certain 
building^,  secured  by  a  mortgage  on  the  ground,  is  negotiable,  and  it 
is  no  defence  against  it,  either  in  the  hands  of  the  original  or  subsequent 
holder,  that  the  buildings  were  not  completed  according  to  contract. 

Chalaron  vs.  Vance,  571 

21.  The  paraph  of  the  notary  ne  varietur  on  a  negotiable  note,  does  not 

in  any  manner  change  the  nature  of  its  negotiability ib. 

COLORED  PERSONS. 

1.  Where  colored  persons  have  been  treated  with  as  free,  in  a  certain 
transaction  or  compromise,  their  freedom  cannot  afterwards  be  questioned 
by  the  other  party  with  a  view  of  avoiding  the  contract,  on  the  ground  that 
they  were  slaves;  much  less  for  the  purpose  of  depriving  them  of  the 
common  privilege  of  all  parties  to  a  contract,  that  of  contesting  its  validity 
on  the  score  of  error  and  fraud. 

Orounx  et  oZs.,  /.  p,  e.  vs.  AbaCt  Exeeuior,    17 
77 
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1.  Wher«  crediton  agree  to  allow  a  s^dic  fire  per  cent,  comminion,  on 
the  real  amount  he  may  have  in  his  hands  in  the  coarse  of  his  administra- 
tion, he  is  only  entitled  to  a  commission  on  the  amount  of  the  moneyt 
aetualljf  received  by  him,  and  not  on  the  amount  of  notes  or  property  which 
came  into  his  hands, »»,Prudhommt^Curatrix  ys.  Vtenm'*!  EHate^  362 

2.  By  the  act  of  1817,  the  commission  of  syndics  cannot  exceed  five  per 
cent;  and  if  the  first  syndic  is  allowed  full  commissions  on  the  pro- 
perty which  came  into  his  hands,  his  successor  to  whom  it  is  delivered  for 
final  distribution,  would  be  entitled  to  nothing ,     i(. 

3.  The  1676th  article  of  the  La.  Code,  relates  only  to  executors,  and 
restricts  their  commission  to  two  and  a  half  per  cent,  on  the  amount  of  the 
inventory,  when  they  have  had  teitin  of  the  whole  estate fifr. 

4.  Where  the  plaintiff  has  been  allowed  two  hundred  and  fifty  dollars,  aa 
a  referee  to  adjust  the  accounts  of  an  estate,  he  cannot  recover  of  the 
syndic  a  commission  on  the  amount  of  the  estate  so  adjusted,  when  there  ia 
no  evidence  of  any  extraordinary  services  having  been  rendered  by  him. 

Pouka  vs.  5nmoff,  45Q 

COMMUNITY. 

1.  Property  which  belongs  to  the  matrimonial  community  of  acquests  and 
gains,  may  be  seized  and  sold  for  the  debts  of  the  surviving  partner,  ailer 
the  dissolution  of  the  marriage,  so  far  as  the  interest  or  one  undivided  half 
of  the  survivor  is  concerned,  when  no  proceedings  are  had  before  the  levy 

or  seizure  to  make  partition  among  the  heirs Cooney^s  Heirt  vs.  Clart,  156 

2.  A  community  of  acquests  and  gains,  as  such,  ceases  to  exist  at  the 
moment  of  the  death  of  one  of  the  partners,  with  all  the  legal  effects 
resulting  from  it.  £ach  party  is  seized  of  one  undivided  half  of  the 
property  composing  the  mass ;  and  the  surviving  party  cannot  alienate  the 
share  not  beloogtng  to  them Broustard  vs.  Bernard  ei  als.^  216 

3.  If  the  survivor  of  a  community  of  acquests  and  gains  continues  to 
administer  it  without  provoking  a  partition,  and  is  tacitly  permitted  to  enjoy 
the  common  estate,  he  will  be  considered,  except  in  cases  where  he  may 
have  a  legal  usufruct,  as  intermeddling,  and  his  responsibilities  will  be  thuae 

of  9,  negotiorum  gulor, ^ i5- 

4.  Property  purchased  by  the  husband  aiier  the  dissolution  of  the  commu- 
nity, by  the  death  of  his  wife,  becomes  his  sole  property;  bat  he  is 
accountable  for  one  half  of  the  net  revenues  derived  from  the  common 
property,  afler  the  death  of  his  wife,  and  up  to  the  time  of  making  the 
inventery. t6. 
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COMPENSATION. 

1.  A  claim  on  a  commercial  firm,  cannot  be  pleaded  in  compensation  or 
set  off  to  a  demand  by  one  of  the  partners  against  the  defendant. 

Walsh  Ts.  Wettt,  33T 

2.  Evidence  of  a  claim  in  compensation  and  reconvention,  will  be 
rejected  when  the  demand  is  not  equally  liqaidatcd  with  the  claim  of  the 
plaintiff. Fagot  ei  alt,  vs.  Porche^  562 

3.  The  liquidation  of  a  partnership  claim  cannot  be  pleaded  in  compen- 
salion  or  reconvention,  against  a  demand  or  a  note  of  hand ih. 

4.  The  absence  of  all  connexion  between  two  demands,  is  an  insurmount- 
able objection  to  a  demand  in  compensation  or  reconvention ib, 

CONTRACTS. 

1.  Where  a  contract  is  entered  into  while  the  party  was  a  femme  covert^ 
and  some  act  is  done  by  her  after  she  became  a  femmt  sole^  by  which  she 
ratified  it,  it  will  be  binding  on  her Tucker  vs.  LUet^    76 

2.  So  where  the  defendant  is  sued  on  her  noto,  executed  while  a  ftmmt 
eoverly  for  part  of  the  price  of  a  tract  of  land,  and  she  retains  possession  of 
the  land  after  her  husband  died,  it  will  be  considered  a  ratification  of  the 
contract  and  binding  on  her ib, 

3.  Where  the  question  is  presented,  whether  a  workman  who  sues  on  a 
contract  for  work  and  labor,  can  give  evidence  of  the  work  really  done  and 
recover  its  value,  although  the  job  was  not  completed  according  to  contract 
when  the  employer  received  the  work  in  an  imperfect  state,  and  when  sued 
on  the  contract,  demands  damages  in  reconvention  for  delay  in  doing  the 
work,  and  for  not  having  peribrmed  it  in  a  workmanlike  manner :  Held,  that 
this  case  is  similar  to  that  of  Loreau  vs.  DeeltmtU  3  Louisiana  Reports,  1  ; 
and  that  the  evidence  is  admissible,  and  the  employer  having  received  the 
work,  is  bound  to  pay  the  value  in  the  condition  it  is  delivered. 

Dyer  vs.  Seals,  131 

4.  The  captain  of  a  steam-boat,  owned  by  several  persons  including  the 
captain,  has  authority  to  contract  for  freight  to  be  carried  according  to  the 
usual  trade  of  the  boat ;  and  all  the  owners  are  bound  by  such  contract, 
even  without  their  assent  given ^,,, Porter  vs.  Curry  ei  aU.  233 

5.  The  captain  as  agent  of  a  steam-boat,  may  make  contracts  to  take  effect 
infuturo,  to  carry  freight  according  to  the  usual  course  of  trade  of  said  boat, 
which  is  binding  on  the  owner ib. 

6.  Wliere  the  captain  of  a  steam4>oat  contracts  to  carry  certain  freight 
at  a  future  day,  between  the  well  known  termini  of  his  voyage,  and  fails  or 
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▼iolatos  rach  contiact,  the  ownen  of  the  boat  are  liable  in  damages,  for  all 
the  Iocs  sustained Porter  vs.  Curry  et  alg. 

7.  A  workman  engages  or  contracts  to  furnish  good  work,  but  a  merchant 
iinotso  bound Barclay  vs.  Conrad  et  als,  261 

8.  The  proTisions  of  the  Code  of  Practice,  article  72,  relating  to  the 
diseusaion  of  property  does  not  applj  to  contracts  made  before  its  enactment. 

Guidry  et  alt,  ts.  Rees^  278 

9.  The  execution  of  a  contract,  according  to  its  terms,  and  the  intention 
of  the  parties,  is  more  consonant  to  justice,  law  and  equity,  than  the  rescis- 
sion of  it  and  a  condemnation  in  damages,  when  the  contract  remains  entire, 
and  there  is  no  change  in  the  situation  of  the  parties. 

MelangorCi  Heirs  ts.  Duhamel  et  alt,  286 

10.  A  bill  of  sale,  executed  in  Kentucky,  and  valid  under  the  laws  of  that 
state,  which  expresses  the  sale  to  be  made  for  a  valuable  eonttderaiionj 
without  fixing  any  price,  of  certain  slaves  in  Louisiana,  will  be  tested  by 
the  laws  of  the  place  where  tlie  contract  was  made,  and  being  valid  there, 
is  good  here  as  between  the  parties,  although  not  made  in  conformity  to  the 
laws  of  this  state Hall  vs.  MulhoUan^  Executor,  383 

11.  A  contract  valid  by  the  law  of  the  place  where  it  is  made,  as  a 
general  principle,  is  valid  every  where ib, 

1%.  The  signal  for  steam  made  by  the  captain  of  a  vessel,  on  entering  the 
mouth  of  the  Mississippi  river,  does  not  confer  on  him  the  contract  of 
towage  with  the  first  tow-boat  coming  along  side.  Up  to  the  time  when 
the  ship  is  actually  taken  in  tow,  and  the  voyage  commenced,  the  captain 
of  the  vessel  is  at  liberty  to  change  his  mind  and  employ  another  boat. 

Clark  el  alt.  vs.  Gifford  el  aJs.  524 

COURT  OF  PROBATES. 

1.  The  Court  of  Probates  will  not  entertain  jurisdiction  of  a  suit,  against 
a  onrator  oPan  estate,  to  recover  the  property  which  it  is  alleged  has  been 
irregularly  sold,  and  especially,  when  the  purchasers  are  not  made  parties. 

Everett  vs.  M'Kinney  k  Wtfe^  3T5 

3.  The  Probate  Court  cannot  inquire  directly  into  the  title  to  real  estate, 
though  there  are  cases  in  which  it  may  bo  done  incidentally ih, 

3.  It  is  not  enough  to  allege,  that  a  defendant  is  curator  of  an  estate, 
to  give  jurisdiction  to  the  Court  of  Probates  of  the  subject  matter,  not  in 
itself   of  probate  jurisdiction ib. 

CURATOR. 

1.  The  person  making  opposition  to  an  application  for  the  cnratorship  of 
a  vacant  succession,  must  state  in  writing  the  reasons  why  he  claims  the 
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office  in  preference  to  the  person  demanding  it,  and  that  he  has  a  better 
right  than  the  party  claiming  the  appointment,  otherwise  his  opposition 
will  be  rejected  with  costs •»Chtvo  et  als.  vs.  Flinl^  Curator^  &c.  39^ 

2.  A  special  agent  or  attorney  in  fact,  of  one  or  more  creditors,  cannot 
claim  the  curatorship  of  a  vacant  succession,  over  other  creditors  or 
strangers ib, 

3.  A  transferee  of  claims  against  a  succession  for  collection,  is  but  a 
mandatory ;  and  if  the  transfer  is  simulated,  that  is,  a  mandate  in  disguise 
for  the  purpose  of  obtaining  a  curatorship,  it  cannot  operate  to  the  prejudice 

of  bond  Jide  creditors ib, 

4.  The  law  requires  applications  for  curatorship  of  vacant  successions  to 
be  published  in  the  gazette,  as  well  as  a  notice  at  the  door  of  the  court 
house,  and  it  is  made  the  duty  of  the  judge  to  make  these  publications.    t6. 

5.  Publication  of  applications  for  curatorships  is  to  operate  as  a  con- 
structive notice  to  all  persons  having  a  right  to  make  opposition,  and  as  in 

all  cases  of  constructive  notice,  ii  most  be  strictly  proved ib. 

6.  An  entry  on  the  minutes  of  the  Probate  Court,  stating  the  fact,  that  a 
publication  of  an  application  for  a  curatorship  was  made,  is  not  evidence  of 
the  fact,  as  relates  to  persons  to  be  effected  by  such  notice ib, 

7.  The  party  claiming  the  benefit  of  a  publication  of  an  application  for 

a  curatorship,  is  bound  to  show  it  was  duly  made ib, 

8.  The  curator  ad  hocy  appointed  at  the  institution  of  suit,  is  not  entitled 
to  a  fee  or  an  allowance  which  is  to  be  taxed  in  the  costs  of  suit  and  paid 
by  the  party  cast.  If  he  be  an  attorney,  he  may  claim  a  fee  as  for 
professional  services,  or  be  allowed  a  remuneration  for  his  services,  to  be 
paid  in  either  case  by  the  person,  or  out  of  his  funds,  whom  he  represents. 

Hewei  Sc  Co.  vs.  Wilson  et  cUs.    71 

9.  The  act  of  the  11th  March,  1830,  abolishing  the  office  of  curator  ad 
bona  and  ad  litem  to  minors,  does  not  apply  in  cases  where  curators  were 
appointed  before  the  promulgation  of  the  act.  If  the  first  curator  is 
removed,  another  must  be  appointed,  although  since  the  general  law  abol- 
ishing the  office SaiUet  vs.  Oirard,  559 

CUSTOM. 

1.  Customs  result  from  a  long  series  of  actions  constantly  repeated, 
which  by  such  repetition,  and  by  uninterrupted  acquiescence,  acquire 
the  force  of  a  tacit  and  common  consent. Broustard  vs.  Bernard  et  als.  Sll 

2.  The  particular  custom  **  that  the  community  of  property  continues  after 
the  death  of  one  of  the  partners,  until  inventory  is  made,'*  is  required  to  be 
proved  by  other  partitions  and  divisions,  that  may  have  beon  made  in  the 
same  place,  and  that  it  has  prevailed  without  interruption ib. 
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3.  The  Mt&bliflhmeiit  of  a  cuBtom  nec^ssarilj  admits  proof,  other  than 
that  reqaired  to  eetablich  laws BrouMtard  vs.  Bernard  ei  aU.  211 

4.  Parole  eridence  is  inadmiBsible  to  prove  the  customs  of  a  countiy i^. 

5.  The  books  and  records  in  the  parish  judge^s  office  are  legal,  and  the 
proper  evidence  to  prove  a  particular  custom,  in  relation  to  the  continua- 
tion of  the  community,  after  the  death  of  one  of  the  partners,  until  inventoiy 

is  made .-     i^. 

6.  Evidence  consisting  of  extracts  from  the  procii  rerftoi  of  commandants 
and  parish  judges  in  Attakapas,  for  a  long  series  of  jears,  in  which  the 
phrase  **  t^n  defaire  eener  la  eommunauii  "  is  used  in  the  caption  to  inven- 
tories, with  other  phrases  of  similar  import,  is  insugieient  to  prove  the 
existence  of  a  custom  in  such  place,  that  a  community  of  acquests  and  gains 
continued  between  the  survivtog  husband  and  the  heirs  of  his  deceased 
wife,  until  inventory  is  made Broutsard  vs.  Barnard  ei  a2t.  216 

7.  No  usage  or  custom  of  steam-boats  and  tow-boats,  that  the  first 
coming  along  side  of  a  ship  on  a  signal  made  by  her  for  steam^  has  thereby 
an  absolute  contract  to  tow  the  ship  at  an  established  rate,  according  to  a 
custom  and  usage  of  the  tow-boats,  u  bindings  when  such  custom  has  only 
prevailed  five  or  six  years,  among  those  having  an  interest  in  establishing 

it Clark  el  alt.  yb.  Giffbrd  ei  alt,  524 

DAMAGES. 

1.  Where  there  is  no  evidence  of  damages  having  been  sustained,  none 
can  be  recovered  against  a  warrantor SmUh  vs.  Corcoran  ei  alt.    46 

2.  The  measure  of  damages  and  just  criterion  of  loss  to  the  owner, 
is  the  value  of  his  property  at  the  place  of  destination,  afler  deducting 
freight Porter  Y9.  Curry  et  aU.  233 

4.  In  an  action  for  false  imprisonment  and  damages  under  a  ea.  ta.^ 
which  was  quashed  for  having  illegally  issued,  the  defendant  may  show  in 
justification  and  mitigation  of  damages,  by  argument  and  reference  to  the 
decisions  of  the  Supremo  Court,  that  the  judgment  quashing  the  writ  is 
erronenous,  when  at  the  trial  such  judgment  has  not  become  ret  jxidieata.  ^ 

Etcurix  vs.  Dabwal^  575 

DEBTOR  AND  CREDITOR. 

1.  Credits  or  other  writings  not  signed,  endorsed  on  the  back  of  a  note 
or  act,  which  is  in  the  possession  of  the  creditor,  and  tend  to  liberate  the 
debtor,  and  are  crossed  out  or  erased,  must  be  considered  as  entitled  to 
credit Benton  vs.  Maihewty  356 

2.  An  erased  credit  on  a  note,  in  possession  of  the  creditor,  b  not 
conclusive  proof  of  payment,  but  may  be  repelled  by  other  proofs  or 
presumptions,  to  ahow  it  was  endorsed  on  the  note  erroneously ib. 
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3.  So,  where  two  credits,  one  of  foar  hundred  dollars,  and  one  of  three 
hundred  and  eighty  dollars,  were  endorsed  on  a  note  in  the  possession  of 
the  creditor,  and  the  former  was  erased,  both  endorsements  appearing  to  be 
made  on  the  same  day :  Held<^  that  the  erasure  was  proper  and  the  credit 
erroneously  endorsed,  when,  on  weighing  the  presumptions  arising  from  all 
the  circumstances  of  the  case,  they  preponderate  in  favor  of  the  creditor. 

Benson  vs.  Matheiosy  356 

DEMAND. 

1.  No  recovery  can  be  had  of  the  endorser,  until  demand  of  payment 
has  been  made  on  the  maker  of  the  note,  or  on  his  heirs  or  legal  represen- 
tatives if  he  he  dead,  unless  the  impossibility  of  making  such  a  demand  is 
shown. Toby  VB.  Maurian,  493 

DEPOSITION. 

1.  When  the  notice  to  take  a  deposition  is  not  given  in  full  time,  as 
required  by  law,  yet  when  the  party  sends  her  attorney  to  the  commis- 
sioner, who  appears  and  objects  to  taking  it  on  the  ground  of  defective 
notice,  this  fact  will  render  the  notice  sufficient. 

BeiUe  and  Wift  vs.  Brandt  and  Wift^  583 

2.  Where  the  name  of  a  witness  is  written  C.  Swabine  in  the  affidavit  for 
the  commission,  and  Catherine  Swab  in  the  deposition,  the  discrepancy 
in  the  names  will  not  vitiate  the  deposition,  when^it  is  in  other  respects 
taken  according  to  law ^. 

3.  The  law  does  not  require  a  commissioner,  before  whom  a  deposition 
is  taken,  to  reduce  it  to  writing  personally.     It  is  sufficient,  if  not  written 

by  the  witness,  that  it  be  reduced  to  writing  by  any  indifferent  person ib, 

4.  When  a  deposition  is  accompanied  by  the  certificate  of  the  commis- 
sioner, that  it  was  taken  by  him,  and  signed  and  sworn  to  before  him,  it  is 

a  sufficient  procet  verbal  of  the  manner  of  taking  it ib, 

DEPOSIT  IN  COURT. 

1.  Where  the  plaintiffs  and  intervening  parties  unite  in  a  prayer,  that  the 
defendant  be  condemned  to  pay  the  sum  demanded,  and  his  liability  is 
established,  he  will  be  required  to  deposit  the  money  in  court,  to  abide  the 
final  decision  between  the  claimants. 

Hermann  Sc  Son  vs.  Louiriana  State  Insurance  Company,^  502 

DISCUSSION. 

1.  The  Civil  Code  of  1808,  art.  44,  p.  462,  and  p.  430,  art  10,  provides, 
that  the  third  possessor  of  mortgaged  property,  who  is  not  personally  liable 
for  the  debt,  may  require  the  property  in  possession  of  the  original  debtor, 
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PACK. 

to  be  fint  diicii«ed  and  told,  before  coming  on  him,  if  the  debtor  ie  not 
situated  in  too  distant  a  part  of  the  State Guidry  ei  aU.  tb.  Aeet,  278 

2.  According  to  the  Code  of  Practice,  art.  73,  the  discossion  of  property, 
not  situaied  within  the  jurisdictional  limits  of  the  tribunal  where  payment 

is  to  be  made,  is  disallowed ib, 

3.  It  is  not  necessary  that  the  money  required  to  defray  the  expenses  of 
discussion  of  property  be  tendered  at  the  time  of  filing  the  plea ;  it  is 
sufficient  If  the  money  be  deposited  in  court,  in  pursuance  of  an  order 
directing  it  to  be  done  within  a  specified  time ib. 

4.  The  provisions  of  the  Code  of  Practice,  limiting  the  right  of  discussion 
to  property  within  the  jurisdictional  limits  of  the  tribunal  where  payment 

is  to  be  made,  does  not  apply  to  contracts  made  before  its  enactmenL ib, 

5.  The  Code  of  Practice  has  re-enacled  the  same  general  rules  in  relation 
to  the  discussion  of  property  by  creditors  having  a  general  mortgage  on 
the  property  of  their  debtors,  as  was  provided  by  the  act  of  1817,  requiring 
them  to  proceed  against  the  property  last  sold,  and  ascending  to  the  first 
until  their  claims  be  satisfied Patin  et  oIm,  vs.  Pnjean  ei  alt,  301 

6.  The  moans  by  which  a  minor^s  rights  against  the  property  of  his  tutor 
are  to  be  enforced,  are  always  in  the  power  of  the  legislature.  In  requiring 
him  to  discuss  property  last  alienated,  before  coming  on  that  previously 
sold,  although  the  law  was  enacted  after  his  mortgage  attached  to  the  pro- 
perty of  his  tutor,  yet  it  was  within  the  constitutional  power  of  the  legisla- 
ture to  pass  it ib, 

DIVORCE, 

I.  A  suit  for  a  separation  from  bed  and  board,  is  in  the  terms  and 
meaning  of  the  law,  an  aciion  of  divorce Savoie  vs.  Ignogoso,  281 

ft.  The  exception  to  the  rule  of  evidence  contained  in  the  226(Hh  article 
of  the  Louisiana  Code,  by  the  third  section  of  the  act  of  1827,  relative  to 
divorces,  is  not  restricted  to  either  species  of  divorce,  but  applies  to  both.    ib. 

3.  The  action  for  a  separation  of  bed  and  board,  in  all  cases  leads  to  a 
divorce  a  vinculo  mairimonii ib. 

4.  The  children  and  relatives  of  the  plaintiff,  are  competent  to  testify  in 
her  behalf  in  an  action  for  a  separation  of  bed  and  board. ib. 

ENDORSER. — sek  bills  of  exchange  and  fromissort  notes. 

EVICTION. 

1.  If  in  case  of  eviction  of  part  of  the  thing,  the  sale  is  not  cancelled, 
the  value  of  the  evicted  part  only  is  to  be  reimbursed  according  to  its 
estimate,  proportionably  to  the  total  price  of  the  sale. 

Smiih  vs.  Corcoran  ei  alt.    4G 
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2.- Where  judgment  of  eviction  is  obtained  agunst  the  purchaser  of  a 
tract  of  land,  while  suit  is  pending  for  the  price,  and  the  purchaser  calls  the 
plaintiffs  (his  vendors)  in  warranty,  to  protect  his  title,  and  at  the  same  ^ 
time  pleads  the  eviction,  asks  a  rescission  of  the  sale  and  a  discharge  from 
the  contract ;  when  there  is  no  evidence  of  an  actual  dispossession  or  ouster 
of  the  defendants,  either  forced  or  voluntary,  the  plaintiffs  will  recover  the 
price,  on  preventing  the  execution  of  the  judgment  of  eviction,  by  tender- 
ing to  the  defendants  and  vendees,  a  renunciation  of  all  the  benefits  and 
advantages  under  it,  by  the  person  who  obtained  it. 

MelangorCs  Heirs  vs.  Duhamel  tt  als,  286 

3.  The  third  possessor  who  is  evicted,  is  entitled  to  recover  of  his  vendor 
and  warrantor,  the  value  of  his  improvements  put  on  the  evicted  premises, 
at  the  period  of  eviction Babin*s  Heirs  vs.  Winchester^  460 

EVIDENCE. 

1.  The  notary's  certificate,  stating  that  due  diligence  was  used  to  find 
the  residence  of  an  endorser,  intended  to  be  charged  by  notice  of  protest, 
but  in  vain,  and  that  the  notice  was  deposited  in  the  post-office,  addressed 
to  him,  must  be  taken  as  jirtm4  facie  evidence  of  these  facts. 

Preston  vs.  Daysson  et  als,      7 

2.  The  nature  and  degree  of  diligence  used  to  find  the  residence  of  the 
party,  on  whom  notice  of  protest  is  to  be  served,  may  be  inquired  into,  and 
if  in  point  of  fact,  due  diligence  was  not  used  to  obtain  the  necessary 
information,  the  presumption  arising  from  the  notary's  certificate,  will  yield 

to  contrary  evidence %b. 

3.  The  statute  of  the  13th  March,  1827,  concerning  protests  of  bills  and 
notes,  does  not  change  the  rule  requiring  due  diligence  to  be  used,  but 
provides  a  new  mode  of  proof  of  such  diligence \b. 

4.  Evidence  offered  to  prove  the  identity  of  a  tract  of  land,  and  to 
correct  errors  in  its  description,  is  properly  rejected  as  superfluous,  when 

its  identity  is  admitted  in  the  pleadings Smith  vs.  Corcoran  et  aU,    46 

5.  In  a  suit  by  a  firm  for  the  restitution  of  stolen  goods  in  damages, 
where  the  wife  is  a  party  plaintiff^  the  acts  and  declarations  of  her  husband 
in  relation  to  the  matters  in  contest,  in  which  he  took  an  active  part,  are 
admissible  in  evidence,  as  forming  a  part  of  the  res  gesta.  He  must  be 
regarded  in  this  case,  as  representing  his  wife  with  the  consent  of  her 
partner Hewet  k  Co,  ys,  Wilson  et  aU.    71 

6.  Where  draHs  are  charged  in  an  account  current  as  paid  to  Ouay^  and 

those  offered  in  evidence  are  payable  to  Gray.,    and    the   amounts    and 

dates  of  the  drafts  correspond  with  those  charged  in  the  account,  they  will 

be  rendered  in  evidence Bell  vs.  JS'oruood^  Administrator^    95 

78 
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7.  The  repoMeatioB  of  a  note,  once  •pedally  endorsed  by  the  payee,  is 
not  evidenoe  of  title  to  it,  but  it  b  if  the  transfer  is  nuuie  in  blank. 

Bell  Ts.  JVbrvooii,  Adminislrai^r^     95 

8.  Parole  evidenoe  to  prove  an  agreement  to  pay  interest  at  ten  percent, 

is  clearly  illegal  and  inadmissible ^, 

9.  Accounts  and  letters  relative  to  sales  made  by  the  plaintiflf^  and 
rendered  to  the  defendant,  anterior  to  the  date  of  the  first  item  of  the 
account  sued  on,  are  admissible  in  evidence,  because  it  may  also  be  shown, 
that  a  subsequent  settlement  took  place,  and  Che  moneys  arising  from  such 
•ales  were  accounted  for «6^ 

10.  In  a  suit  by  the  transferee  against  the  maker  of  a  note,  where  the 
answer  alleges  fraud  and  collusion  between  the  payee  or  transferor  and  the 
plaintiff,  parole  evidence  of  the  acts  of  the  former,  is  clearly  admisstbie 
against  the  latter,  if  the  coUusion  is  established Burrvugh*  vs.  ^tUltMy  113 

11.  And  where  the  jury  are  to  pass  at  once  on  the  plea  of  ooliosion,  and 
acts  of  the  transferor  charged  with  colluding  with  the  plaintiff,  the  evidence 
relating  to  these  two  points  must  be  administered  simultaneously t^. 

12.  The  promise  of  the  vendor  of  a  slave,  to  rescind  the  sale  on  account 
of  redhibitory  vices,  is  admissible  in  evidence,  in  a  suit  between  the  trans- 
ferree  of  a  note  and  the  maker,  given  for  the  price  of  the  slave,  to  show 

the  existence  of  redhibitory  defects ib, 

13.  On  the  score  of  irrelevancy,  the  objection  to  evidence  is  seldom  of 
any  avail  in  the  Supreme  Court ib, 

14.  In  an  action  of  revendication  for  the  recovery  of  a  slave  by  the  heirs, 
as  forming  part  of  their  ancestor's  succession,  against  the  defendant,  who 
holds  the  slave  by  written  title  from  said  ancestor,  parole  evidence  im  inad- 
missible to  prove  the  defendant  directed  the  slave  in  question  to  be  invento- 
ried as  part  of  said  succession,  in  order  to  make  out  plaintiff  ^s  tiUe. 

Brad/or<Vs  Heir*  vs.  Clark,  147 

15.  Where  parole  evidence  is  offered  with  a  view  to  defeat  the  defendant's 
written  title  to  a  slave,  it  should  be  rejected  as  inadmissible i6. 

16.  Where  heirs  claim  certain  slaves  allotted  to  them  in  the  partition  of 
their  ancestor's  estate,  the  proce*  verbal  of  partition  is  admissible  in  evidence 

to  show  title  on  the  part  of  the  claimants Cwmey*s  Heirs  vs.  Clark,  156 

17.  Parole  evidence  is  inadmissible  to  supply  defects  in  the  sheriff's 
return,  of  proceedings  under  an  execution,  or  where  it  contradicts  the 
official  return  of  the  officer Hein  of  Kimball  vs.  Hein  of  Lopew^  173 

18.  The  affidavit  of  the  party  is  insufficient  to  establish  the  loss  of  a 
note,  but  it  is  admissible  in  evidence  as  the  basis  of  other  proof,  either 
positive  or  circumstantial W.  k  D.Floiterru,  O^Conncr^  198 
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19.  In  a  cro8fl*exami nation  of  plaintiff's  witnesi  the  defendant  cannot 
require  him  to  detail  declarations  of  the  defendant  made  out  of  the  presence 
of  the  plaintiff,  and  which  make  evidence  ag^ainst  him,  or  in  favor  of  the 
defendant W.  Sc  D.  Flower  ys.  O'Conner^  198 

20.  In  a  petitory  action,  where  the  defendants,  their  vendors  and  warrantors 
pleaded,  1st.  The  general  issue ;  2d.  Prescription,  by  thirty  years  uninter- 
rupted possession;  3d.  Prescription,  by  more  than  ten  years  possession 
under  a  jtui  title  and  in  good  faith  ;  4th.  Silence  of  the  plaintiffs  for  more 
than  forty  years  in  not  asserting  their  title  ;  and  in  support  of  these  pleas, 
offered  the  testimony  of  witnesses  to  prove  and  make  complete  their  chain  of 
title,  which  was  objected  to  by  the  plaintiffs;  Ist.  Because  the  defendants 
having  admitted  in  their  pleadings,  that  they  had  a  written  title,  must 
produce  it,  or  account  for  its  loss ;  2d.  Parole  evidence  cannot  be  received 
to  prove  title  to  land,  or  even  its  assessment  for  taxes ;  3d.  Because  the 
object  is  to  prove  a  reputation  of  title  to  land,  which  cannot  be  done,  and 
being  admitted :  Held,  that  this  evidence  is  illegal  and  inadmissible ;  and 
being  admitted  absolutely,  the  District  Court  erred,  because  it  is  to  judge 
of  the  admissibility  of  testimony  and  cannot  discharge  itself  from  this  obliga- 
tion by  transferring  it  to  the  jury.  It  must  be  satisfied  that  the  best  evidence 
cannot  be  had  before  it  admits  inferior Dovish  Heirs  vs.  PtovostU  Heirs,  274 

21.  The  record  of  a  suit  between  other  parties,  evicting  the  third 
possessor,  is  legal  evidence  in  an  action  by  the  third  possessor  against  his 
vendor,  to  prove  the  fact  of  eviction,  and  the  damage  sustained  by  him  in 
consequence  thereof, Key  vs.  Walker,  297 

22.  Where  the  petition  alleges  the  plaintiff  was  evicted  by  a  certain  suit 
between  two  other  persons,  and  refers  to  it  by  name  and  description,  it  is  a 
sufficient  allegation  to  authorise  the  admission  of  the  record  in  evidence,  in 

an  action  against  the  vendor  for  damages i6. 

23.  It  is  not  necessary  that  the  vendor  who  is  sued,  had  notice  of  suit 
and  proceedings  evicting  his  vendee,  to  authorise  the  admission  of  these 
proceedings  in  evidence  against  him.  That  matter  may  go  to  the  effect  of 
the  evidence,  but  not  to  its  admissibility ib, 

24.  Parole  evidence  is  inadmissible  to  prove  a  verbal  agreement  to  cancel 
a  sale  of  slaves,  or  to  establish  or  destroy  title  to  slaves. 

Andrus  et  als,  vs.  Chretien,  318 

25.  But  parole  evidence  is  admissible  to  prove  collateral  facts,  such  'as 
that  the  seller  took  back  certain  slaves  from  the  purchaser,  and  had  them  in 
possession,  with  the  consent  of  the  latter,  in  consequence  of  redhibitory 
defects,  and  to  avoid  litigation ^ i6. 

26.  Parole  evidence  is  admissible  to  prove  the  declarations  of  a  vendor  in 
relation  to  the  redhibitory  vices  of  slaves,  at  or  before  the  sale. 

Hawkins  vs.  Brown  ei  al,  417 
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37.  The  conrersations  ofbj-Btanden  at  a  probate  sale,  with  a  parchaser, 
by  which  he  la  appriecd  of  redhibitory  defects  or  vices  in  the  property, 
before  it  is  bid  off,  will  not  be  received  to  exclude  the  legal  warrant j 
resultinjjr  therefrom,  unless  they  go  to  establish  the  fact,  that  the  redhibitory 
vice  complained  of,  bad  been  declared  by  the  vendor. 

Hawkins  vs.  Brown  tt  al.  417 

28.  The  crier *s  declarations  at  a  probate  sale,  unauthorised  by  the  vendor, 
are  not  admissible  in  evidence  to  show  the  buyer  was  thereby  apprised  of 
the  redhibitory  vices,  before  he  bid  for  the  property t &. 

EXCEPTIONS. 

1.  A  peremptory  exception  may  be  pleaded,  afler  the  cause  has  been 
remanded  for  a  now  trial WUliMmt  vs,  Bethany ^     92 

2.  According  to  the  420th  article  of  the  Code  of  Practice,  an  amendment 
of  the  answer,  ador  issue  joined,  may  be  made  by  adding  new  exceptions, 
provided  they  bo  not  of  the  dilatory  kind tft. 

3.  So,  in  an  action  for  the  recovery  of  rent,  on  the  lessee^s  holding  over 
after  the  case  has  been  remanded,  he  may  oppose  the  exception,  that  after 

"the  expiration  of  the  lease  he  tendered  the  possession  of  the  premises ib. 

4.  The  exception  or  plea  that  no  amicable  demand  was  made,  must  be 
specially  pleaded,  and  in  limine  litis.  It  is  too  late  to  put  in  the  exception 
after  eontestatio  litis Coonrs,  Bra^uar  tt  als.  265 

EXECUTOR. 

1.  The  executor  is  bound  to  administer  on  all  the  property  of  a  succession 
which  is  expressly  declared  in  a  will,  by  the  testator,  to  form  a  part  of  his 
estate ;  even  on  property  claimed  by  an  adverse  title,  unless  inhibited  by 
competent  aathority Chrounx  tt  alt.  /.  p.  c.  vs.  AbtU^s  Executor^     17 

2.  Where  an  executor  is  appointed  and  directed  in  the  will  to  sell  the 
property  of  the  testator,  and  deliver  the  residue  of  the  proceeds  to  the  heir, 
he  is  authorised  to  take  possession  and  sell  it  without  the  seizin  of  the  estate 
being  expressly  given Dunlap  vs.  Bailty^  Executor^  368 

3.  The  executor  derives  his  power  from  the  will ;  is  primarily  the  repre- 
eentaUve  of  the  deceased,  and  not  of  the  creditors  of  the  succession,  when 
it  is  not  shown  to  be  insolvent ;  and  he  is  required  to  account  to  the  heirs 
and  not  to  the  creditors Hall  ra.  MulhoUan^  ExtciUor^  383 

4.  The  executor,  although  he  is  a  creditor  of  the  estate  he  administers, 
has  no  right  to  withhold  property  or  slaves  found  in  the  succession,  from 
the  vendee  by  a  valid  title,  but  which  have  not  been  delivered  without  some 
right  or  lion  acquired  in  virtue  of  judicial  process ib. 
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FACTOR  AND  AGENT. 

1.  The  eircumstance  of  a  factor  being  the  creditor  of  the  consignor  or 
owner,  and  the  neceraity  of  haying  his  advances  covered,  will  not,  of  itself, 
justify  a  sale  below  the  limited  price Oeorge  vs,  M-JSTeiU  el  alt.  124 

2.  So,  where  twenty  bales  of  cotton  were  consigned,  the  sales  limited  at 
nine  and  one-half  cents,  or  more^  and  without  further  instructions,  the  factor 
or  agent  sells  at  seven  and  eight  and  one-half  cents  per  pound;  and  it  is 
proved  that  a  higher  price  than  that  at  which  the  cotton  was  sold,  could 
not  be  obtained  ;  and  when  it  also  appears  that  this  was  the  highest  market 
price  obtainable  at  any  time  between  the  sole  and  the  inception  of  suit,  the 
price  at  which  the  cotton  actually  sold,  is  all  the  owner  can  recover ib. 

3.  In  an  action  by  the  principal  against  his  factor,  to  account  and  pay 

over  a  balance  for  merchandise  sold  on  consignment,  it  devolves  on  the 

latter  to  show  he  has  not  received  any  money  by  the  sale  of  the  goods,  or 

collected  any  of  the  debts,  and  to  establish  this  to  be  the  case,  withoiU  his 

faulli  in  order  to  avoid  being  liable Dtlpeuck  vs.  Dufart^  533 

FRUITS  AND  REVENUES. 

1.  The  allowance  made  by  the  jury  to  the  defendants,  for  their  improve- 
ments show  they  were  possessors  in  good  faith;  and  consequently  the 
plaintiff  is  not  entitled  to  the  fruits  and  revenues  of  the  land. 

OreenJUld  vs.  Manning  et  alt,    56 

GUARANTY. 

1.  A  letter  of  guaranty  must  be  strictly  construed,  in  order  to  charge 
the  guarantor:  so  where  A  recommended  B  to  the  credit  of  C.  and 
the  latter  made  the  advances  to  B  and  D  as  a  firm,  on  the  faith  of  tao 
guaranty  :  Hcld^  that  the  guarantor  is  not  bound  thereby. 

Bdl  vs.  JfoTvoood^  AdmxnutrcUor^    95 

HEIRS. 

1.  The  heirs  of  the  deceased  wife,  who  dies  without  leaving  deseendantsi, 
have  aVight  at  once  to  demand  her  paraphernal  estatoi  without  waiting  for  a 
settlement  and  liquidation  of  the  conmiunity  of  acquests  and  gains,  with 

the  surviving  husband Robin  et  aU.  vs.  CattiiU,  292 

2.  When  the  wife  dies,  her  heirs  are  seized  of  all  the  effects  constituting 
her  separate  estate,  from  the  moment  of  her  decease. «^. 

HUSBAND  AND  WIFE. 

1.  Where  the  evidence  establishes  that  the  wife  was  in  the  habit,  with 
tiie  knowledge  of  her  husband,  and  accustomed  to  make  purchases  for  Che 

t 
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use  of  the  Ikmiljr,  and  he  did  not  object  thereto,  but  had  often  paid  each 
bilU,  he  will  be  vtUl  bound  to  pay  the  amount  of  such  purchases. 

Chaix  Ys.  FiUg'oin,  276 

2.  Money  received  by  the  husband  during^  marriage,  on  account  of 
his  wife,  does  not  fall  into  the  community,  but  remains  her  separate 
property Jlobin  el  alt,  vs.  CattiUe^  29S 

3.  The  wife,  during  the  existence  of  the  community  between  her  and  her 
husband,  has  a  right  to  resume  the  administration  of  her  paraphernal 
property t&. 

INJUNCTION. 

1.  Where  it  appears  that  the  plain tilT  in  execution,  was  prevented  from 
making  his  debt  out  of  the  property  seized,  by  the  wrongful  suing  ont  an 
injunction,  the  surety  in  the  injunction  bond  is  liable  in  damages,  for 

an  amount  not  exceeding  the  penalty  of  the  bond .Day  ys.  Martin^  365 

2.  Although  a  judgment  enjoined  draws  interest  until  paid,  the  claim  of 
the  plaintiff  against  the  surety  in  the  injunction  bond,  is  for  damages 
not  liquidated,  which  do  not  carry  interest,  and  cannot  exceed  the  penalty 

of  the  bond id. 

INSOLVENT. 

1.  The  acceptance  of  a  surrender  of  property  of  an  insolvent  debtor,  by 
the  judge,  vests  all  the  debtor^s  rights  in  the  creditors,  which  cannot  be 
divested  or  set  aside,  unless  by  proceedings  of  a  single  creditor,  had 
contradictorily  with  the  mass  of  the  creditors... Jlforg-an  vs.  Hit  Creditort^    60 

2.  Until  a  syndic  is  appointed,  either  by  the  court  or  the  creditors,  no 
motion  or  suit  to  dismiss  the  petition  of  the  insolvent,  can  be  made  or  tried.     i6. 

3.  The  ceding  debtor,  after  surrender  and  appointment  of  syndics,  has 
no  longer  any  capacity  to  appear  in  court,  in  relation  to  the  property 
surrendered M^Intire  vs.  TFhiling,  271 

4.  But  where  a  ceding  debtor  has  a  qualified  property  in  goods,  acquired 
^ar  the  surrender  as  bailee  or  carrier,  which  are  seized  by  a  judgment 
creditor,  he  has  a  right  to  move  the  court,  and  have  the  writ  and  seizure 
annulled  and  set  aside ib, 

5.  Property  belonging  to  the  ceding  debtor,  at  the  time  of  the  surrender, 
cannot  be  seized  in  execution  by  a  judgment  creditor,  who  is  a  party  to  the 
eoneurto,,, i^- 

6.  The  District  Court,  on  motion  by  an  insolvent  debtor,  has  the  right  to 
quash  an  execution,  which  improvidently  issues  contrary  to  the  order 
staying  proceedings ;  the  debtor,  although  incapable  of  appearing  in  court. 
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in  relation  to  the  masa  of  property  surrendered,  was  a  party  to  the  original 
suit,  and  might  well  make  such  a  motion M'Tntire  vs.  JVhiting^  S71 

7.  An  absconding  debtor  cannot  apply  for  the  benefit  of  the  insolvent 
laws,  and  make  a  surrender  of  his  property  by  attorney  in  fact.  No  man 
can  swear  by  proxy,  unless  expressly  authorised  by  law  ;  and  the  attorney 
in  fact  cannot  swear,  that  no  part  of  the  insolvent's  property  has  been 
diverted  to  the  injury  of  his  creditors,  which  is  essential  to  the  affidavit. 

Fotteher  vs.  His  CredilorSi  425 

8.  The  judge  is  not  authorised  to  order  a  stay  of  proceedings,  either 
agunst  the  person  or  property  of  an  insolvent  debtor,  and  to  accept  the 
cession,  so  as  to  bind  all  the  creditora  without  a  compliance  on  the  part  of  - 
the  insolvent,  with  the  essential  forms  of  law t6. 

9.  A  person  owning  a  saw-mill  and  brick-yard,  as  an  appendage  to  a 
sugar  plantation,  and  selling  the  bricks  and  plank,  does  not  constitute  him 
a  trader^  within  the  meaning  of  the  6th  section  of  the  act  of  1826,  relating 

to  forced  surrenders  of  propeity ih. 

10.  A  married  woman,  separated  in  property  from  her  husband,  and  who 
is  not  even  a  public  trader  or  merchant,  has  the  right  to  claim  the  benefit  of 
the  insolvent  laws,  which  authorise  a  cession  of  property  for  the  benefit  of 
creditors,  by  a  debtor  in  embarrassed  and  insolvent  circumstances. 

Madame  Goitschalk  vs.  Her  Creditors,  436 

.  INSURANCE. 

1 .  Where  A  takes  out  a  policy /or  tDhom  it  might  coneerriy  takes  in  a  partner 
in  the  ownership  of  the  vessel  insured,  and  aAerwards  transfers  the  poUcy  by 
special  endorsement  in  his  individual  name  to  the  plaintififs,  who  show  a 
total  loss,  payment  of  the  loss  to  them,  will  liberate  the  underwriters. 
They  contracted  with  A,  and  whether  as  principal  or  agent  is  immaterial. 

Hermann  k  Son  vs.  Louisiana  State  Insurance  Company^  602 

INTERDICTION. 

1.  The  law  presumes  certain  formalities  which  most  be  pursued,  in  order 
to  obtain  a  judgment  of  interdiction  against  a  person  above  the  age  of 
majority Balnneau,  Curator,  &c.  vs.  Bendy  &  Dugat,  248 

2.  The  law  presumes  every  person  above  the  age  of  majority,  capable  of 
managing  his  own  afiiurs,  even  deaf  and  dumb  persons  not  excepted i6. 

3.  Where  a  person  has  not  been  interdicted  in  pursuance  of  law,  but 
being  deaf  and  dumb,  and  a  curator  appointed  to  manage  his  affairs,  such 
curator  cannot  claim  a  legal  mortgage  on  the  real  estate  of  another,  who 
has  intermeddled  and  collected  moneys  due  said  deaf  and  dumb  person ib. 
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INTEREST. 

1.  When  the  sum  found  hy  the  jury,  was  not  liquidated  at  the  inception 
of  the  luit,  interest  is  not  allowable  by  law.  The  law  does  not  allow 
interest  on  unliquidated  sums Dytr  ys.  SeaU^  131 

2.  Where  the  verdict  and  judgment  allows  interest  on  an  unliquidated 
sum,  the  appellee  cannot  avoid  a  reversal  of  the  judgment  and  payment  of 
costs,  by  filing  in  the   Supreme  Court,  a  remittitur  of  the  interest  so 
allowed t6, 

3.  Conventional  interest,  whether  stipulated  in  eo  nomine^  or  in  the  shape 
of  a  penalty,  cannot  exceed   ten  per  cent. 

Reynolds^  Byrne  k  Co,  vs.  TarborougKt  188 

4.  An  error  in  calculating  the  highest  rate  of  interest,  by  which  it  exceeds 
the  legal  amount  of  conventional  interest,  will  not  be  considered  as  charging 
usurious  interest W,  k  D»  Flower  vs.  O'Conaer  198 

5.  Usury  may  be  shown  even  when  not  pleaded,  if  it  appears  from  the 
petition  or  evidence  offered  by  the  plaintiff,  that  more  than  ten  per  cent, 
was  stipulated i6. 

6.  A  judgment  stayed  by  injunction,  draws  interest  until  paid ;  but  the 
claim  of  the -plaintiff  against  the  surety  in  the  injunction  bond,  is  for  dam- 
ages not  liquidated^  which  do  not  carry  interest Day  vs.  Martiuy  365 

7.  A  mortgage  which,  without  reciting  the  interest,  refers  to  and  secures 
the  payment  of  a  note,  is  evidence  of  the  principal  obligation,  and  covers 

all  the  stipulated  interest  therein Barbarin -vj^  Danieh^  479 

8.  Where  a  note  stipulated  for  ten  per  cent,  per  annum  interest,  and 
was  made  payable  eighty-five  days  after  date:  HeM,  that  the  interest 
run  from  the  date  of  the  note,  without  any  demand  at  maturity,  until  final 
payment .., t6. 

9.  The  writing  is  not  of  the  essence  of  an  agreement  to  pay  interest  at 
ten  per  cent.,  but  that  the  legislature  only  intended  to  exclude  testimonial 
proof  of  such  agreement Cox  va^  Mitchell^  530 

10.  The  defendant  in  an  execution  is  subject  to  no  interest,  simple  or 
compound,  after  the  adjudication  of  his  property,  whether  on  a  credit  or 

for  cash '. HiUigiberg  vs.  Hobnet^  5(»& 

11.  Judgment  will  be  reversed  where  interest  is  allowed,  on  an  unliquida- 
ted claim Feaihentone  YB.  RoHnson^  596 

INTERROGATOHIES. 

1.  A  party  who  propounds  interrogatories  to  be  answered  in  open  court, 
but  neglects  to  have  a  day  fixed,  waives  his  right  to  have  them  taken  prv 
eonfesto^  if  they  be  not  answered Comnton  et  alt.  vs.  Pearcty  333 
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2.  Either  p^rty  has  the  right  of  having  his  interrogatories  answered  in 
open  court  and  in  his  presence.  No  order  of  court  is  necessary,  as  it  is  a 
right  the  law  gives Complon  ei  (Ut.rB.Pearce,  333 

3.  The  Code  of  Practice  requires  the  answer  to  be  made  when  both 
parties  are  in  court,  and  as  the  answer  is  for  the  benefit  of  the  party 
provoking  it,  he  should  take  the  means  required  by  law,  and  have  the  day 
fixed tfr. 

4.  In  an  action  on  the  balance  of  account  due,  the  plaintiff  has  a  right 
to  interrogate  the  defendant,  touching  the  agreement  of  the  latter  to  pay 
conventional  interest Cox  ys.  Milehell,  520 

5.  Where  the  defendant  neglects  to  answer  interrogatories  annexed  to  the 
petition,  the  facts  required  to  be  disclosed,  ought  to  be  taken  as  confessed...     ib, 

intervenor! 

1.  An  intervener  in  a  suit  commenced  by  attachment  between  the  original 
parties,  although  he  succeeds  in  obtaining  judgment,  cannot  proceed  on  the   . 
attachment  bond,  against  the  surety  for  any  supposed  damages,  because  he 

is  no  party  thereto Ratpillier  vb.  Brownson^  231 

2.  There  is  uo  privity  of  contract  between  the  intervenor  in  a  suit  already 
begun  by  attachment,  and  the  surety  in  the  attachment  bond,  and  he 
cannot  avail  himself  of  the  penalty ^ td, 

JURY. 

1.  Where  a  witness  swears  falsely  on  a  material  point  in  a  cause,  the 
jury  is  authorised  to  disregard  his  testimony  altogether. 

Coon  vs.  Brathear  ei  aU^  265 

2.  The  jury  are  the  judges,  whether  a  misstatement  by  a  witness  was 
wilful  or  material,  and  what  degree  of  credit  ought  to  be  given  to  his 
testimony n, 

JUDGMENT. 

1.  Where  a  suit  is  brought  against  A,  for  illegally  retaining  possession  of 
a  note,  and  against  B  the  obligor,  included  in  the  same  suit,  and  judgment 
18  asked  against  the  first,  to  compel  a  surrender  or  payment  of  the  note, 
and  the  latter  also  for  its  amount,  the  causes  of  action  are  different,  and 
judgment  may  well  be  taken  against  the  first,  while  the  case  is  continued 

as  to  the  latter RegiUo  ic  Bryan  vs.  Lorente  ei  aU^  140 

2.  The  neglect  or  omission  to  record  a  judgment,  within  ten  days  after  its 
rendition,  under  the  recording  act  of  March  26, 1813,  does  not  render  it  a 

79 
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nallity,  m  is  to  pfeTeat  it*  haTia^  tbe  effect  of  a  l^gal  mortgage  from  the 
date  of  its  regruAry,  wlien  reoeirded  after  the  lapse  of  ten  days. 

GajiWt  Hein  vs.  jriUuum't  JiAaimairtUor^  102 

3.  When  the  defendant  euffen  judgment  by  default  to  be  taken  against 
him,  it  is  a  presumption,  that  by  his  sUeoce  he  acknowledges  the  justice  of 

the  plaintiff'^s  demand Z^opes  ei  als*  ts.  BergeL,  178 

4.  Where  the  defendant  does  not  deny  the  plaintiff's  debt,  bnt  Jets  judg- 
ment go  by  default,  this  fact  will  be  considered  as  a  oorroborating  oircom- 
stance,  which  taken  with  the  testimony  of  one  witness,  is  sufficient  proof  of 
the  demand  to  make  such  judgment  final ^ t&. 

6.  A  judgment  rendered  by  a  court  of  competent  jurisdiction,  between 
parties  legally  before  it,  cannot  be  questioned  indirectly  and^coUaterally. 

Broiusard  vs.  Bernard  ei  alt.  216 

6.  While  a  judgment  remaois  in  force  and  unappealed  from,  the  rights 
o^  tbe  parties  are  concluded  by  it,  leaving  to  those  under  age  their  legal 
recourse ib. 

7.  A  judgment  by  default  made  final,  will  not  be  set  aside  for  an  answer 
to  the  merits,  when  the  defendant  can  show  nothing  in  his  (aver,  but 

his  own  laehu  and  their  fatal  consequences Smail  ts.  Flint  k  Thonuu^  352 

8.  If  a  judgment  be  in  itself  vague  and  uncertain,  it  may  be  rendered 
certain  by  reference  to  the  pleadings WtUianu  vs.  Kelio^  406 

9.  According  to  the  rules  of  practice  in  force  in  1816,  which  was  before 
the  adoption  of  the  Code  of  Practice,  a  judgment  by  default  became  final 
ipiofacio  by  the  lapse  of  three  days;  and  reasons  were  not  necessary 

to  the  validity  of  such  a  judgment ...J9a6tn*s  Heirt'Vs.  WinduMter^  460 

10.  A  judgment  by  default,  which  becomes  final  by  operation  of  law, 
does  not  require  the  signature  of  the  judge  to  render  it  perfect  and  final.. .     id. 

11.  Where  a  judgment  was  rendered  by  default,  and  signed  according  to 
law,  after  the  cause  was  set  down  for  trial  and  the  defendant  notified 
thereof,  he 'cannot  afterwards  obtain  relief,  by  having  the  judgment  set 
aside,  and  the  cause  tried  de  novo Borit^f.  m,  c.  vs.  Kellar^  500 

12.  Where  the  decision  of  a  case  depends  wholly  on  matters  of  fiict,  and 
when,  on  an  examination  of  the  testimony,  it  warrants  the  verdict  of  the 
jury,  the  judgment  rendered  thereon  will  not  be  disturbed. 

KimbaU  &  LiUtf  vs.  JfiekoUon^  529 

JURISDICTION. 

1.  The  judiciary  act  of  1789,  while  it  gives  to  the  federal  courts  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 


PRINCIPAL   HATTERS.  627 

PAGE. 

reseryes  to  parties,  in  all  caaes,  the  light  of  a  eommon  law  remedy,  when 
the  common  law  is  competent  to  give  it State  vs.  Judge  Watls^  440 

2.  The  states  are  prohibited  from  establishing  courts,  having  cognizance 
of  cases  of  admiralty  and  maritime  jurisdiction,  according'  to  the  coarse  of 
proceedings  in  courts  of  admiralty  ;  but  if  parties  choose  to  sue  upon  their 
contracts,  according  to  the  rules  of  practice  established  by  law  in  courts  of 
general  jurisdiction,  instead  of  proceeding  summarily,  by  motion  or  in  rem^ 
in  the  admiralty  courts,  there  is  nothing  in  the  constitution  which  prohibits 
them ib, 

3.  The  adjustment  of  accounts  among  part  owners  of  ships,  relating  16 
profits,  is  matter  of  chancery  and  not  admiralty  jurisdiction  in  England,    ib, 

4.  Admiralty  courts  in  the  United  States,  may,  in  some  cases,  have 
ordered  the  sale  of  vessels,  at  the  suit  of  part  owners,  but  it  does  not  fallow, 
as  a  necessary  consequence,  that  the  state  courts  are  without  jurisdiction  in 
the  same  matters ib. 

5.  So  the  part  owner  of  a  vessel,  within  the  jurisdiction  of  the  state 
courts  of  general  jurisdiction,  may  institute  suit  therein,  to  compel  a  parti- 
tion of  his  interests,  and  recover  a  balance  for  advances  made,  by  a  judicial 
sale  or  licitation  of  the  vessel,  even  when  the  co-proprietor  resides  out  of 
the  state » ib. 

6.  In  a  suit,  claiming  of  the  defendants  the  right  to  exercise  an  office 
withheld  from  them,  the  plaintiffs,  with  a  view  of  securing  the  right  to 
appeal,  in  case  the  judgment  is  adverse  to  their  pretensions,  may  claim 
damages  to  an  amount  sufficient  to  give  the  appellate  court  jurisdiction. 

Prieur  &  Labatut  vs.  Prerident  and  Direeion  of  the  Commercial  Bank^  509 

LAW. 

1.  In  a  conflict  of  laws  between  two  states,  where  a  testator  in  Georgia 
bequeaths  to  certain  of  his  slaves  their  freedom,  and  it  is  shown  that  the 
laws  of  Georgia  prohibited  the  manumission  of  slaves,  except  by  applica- 
tion to  the  legislature ;  in  a  suit  in  this  state  to  recover  their  freedom  under 
the  will :  Held^  that  the  bequett  in  the  will  being  made  in  contravention  of 
the  law  of  the  state  where  the  testator  resided,  is  null  and  void;  and  that 
the  slaves  do  not,  ipso  faeto^  become  free  under  the  will,  when  removed  to 
this  state Maty^  f,  to.  e.  vu,  Morris  el  als.  136 

2.  The  Fuero  Real  of  Spain,  was  not  in  force  in  Louisiana,  in  1836. 

Broussard  vs.  Bernard  et  als,  216 

3.  The  Spanish  law  having  been  in  force  in  Louisiana  until  the  repealing 
act  of  1828,  the  court  will  recognise  it  in  relation  to  cases  arising  under  the 
govemmenCof  Spain,  without  requiring  it  to  be  proved  as  a  fact. 

Berluchaux  vs.  Btrittchaux  et  alt,  539 
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4.  The  effect  of  laws  ic  ^nermllj  proepeotiTe ;  and  if  thej  haye  a  retro- 
tpectiYe  eilbct  in  any  case,  the  intention  of  the  legialatare  mast  be  clear  and 
express.    It  cannot  command  obedience  to  laws  effecting  the  obligation  of 
contracts  entered  into  before  their  passage Guidry  el  ait.  tb.  Reuj  S78 

5.  A  right  or  title  acquired  under  a  contract,  cannot  be  modified  or 
affected  by  anj  subsequent  law  of  the  legidature ;  but  the  remedy  or 
means  given  by  law,  to  enforce  those  rights,  are  always  in  the  power  of  the 
legblature,  who  may  extend  or  restrict  them  as  circumstances  may  require. 

Patin  ei  tUs.  ys.  Prejean  ei  ali.  301 

6.  Statutes  in  pari  materia  should  be  construed  together,  in  order  to 
ascertain  the  meaning  of  the  legislator. 

OayWt  Heirs  vs.  WiUiamt*M  jidmimtiralory  16« 

7.  Prior  laws  are  not  repealed  by  subsequent  ones,  unless  by  positive 
enactment,  or  dear  repugnancy  in  their  respective  provinons ifr. 

LEGATEES. 

I.  Persons  claiming  as  legatees  under  a  will,  cannot  set  up  title  to  pro- 
perty under  an  anterior  sale  and  conveyance,  which  is  expressly  dedaied 
in  the  will  to  form  a  part  of  the  estate  of  the  testator. 

Orotinx  el  ah.  /.  p.  c.  vs.  AbaCe  Execulor^    17 

LETTING   AND  HIRING. 

1.  Where  a  person  borrows  the  slave  of  another,  to  do  a  certain  work  for 
him,  and  through  his  neglect  or  imprudent  conduct  the  slave  dies,  he  will 

be  bound  to  pay  his  value  to  the  owner J^iblelt  vs.  While's  Heirs^  253 

2.  So  where  A  borrows  the  slave  of  B,  to  haul  a  load  seven  or  eight 
miles,  and  a  storm  comes  on,  and  the  borrower  refuses  to  stop  and  take 
shelter  for  himself  and  the  slave,  and  the  latter  is  lost,  A  will  be  answerable 

to  Bin  damages  for  the  value  of  the  slave t^. 

MANDATE. 

1.  A  mandatory  is  not  considered  to  have  exceeded  his  authority,  when 
he  has  fulfilled  the  trust  confided  to  him,  in  a  manner  more  advantageous 
to  his  principal,  than  that  expressed  in  his  appointment. 

*    Qeo^e  vs.  M^JfeUl  el  aU,  134 

2.  A  transferree  of  claims,  against  a  succession  for  collection,  is  but  a 
mandatory ;  and  if  the  transfer  is  simulated,  that  is,  a  mandate  in  disguise 
for  the  purpose  of  obtaining  a  curatorship  of  the  estate,  it  cannot  operate 

to  the  prejudice  of  dond >Siie  creditors ..CAew  eia2r.  vs.  F/tn/,  Curaior^  395 
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3.  An  attorney  in  fact,  or  special  agent  of  one  or  more  creditors,  cannot 
claim  the  curatorship  of  vacant  saccessions,  especially  over  other  creditors 

or  strangers Chtto  el  alt.  vs.  J!7tn/,  Curator^  395 

4.  The  mere  legal  agent  appointed  to  sell  property  by  authority  of  law, 
has  no  powers  but  those  conferred  by  law Hawkins  vs.  Brown  el  aL  417 

MASTERS  OF  VESSELS. 

1.  Where  a  passenger  engages  his  passage  on  deck  or  in  the  steerage, 
and  in  consequence  of  continued  intoxication  and  ridiculous  conduct,  is 
made  the  butt  and  ridicule  of  the  other  passengers,  without  the  interfer- 
ence of  the  master  of  the  vessel,  the  latter  is  not  liable  in  damages  for  such 
treatment  during  the  voyage HesHan  vs.  Ferguson^  531 

MASTER  AND  SLAVE. 

1.  Where  offences  are  committed  by  slaves  belonging  to  several  masters, 
by  their  order,  they  will  be  liable  as  direct  trespassers  in  tolido. 

Hart  k  Co.  vs.  SL  Rome*  el  alt,  586 

I 

5.  But  where  the  slave  of  A,  in  company  with  the  slaves  of  B,  commit 
an  offence,  it  is  clear  that  A  cannot,  according  to  the  Louitiana  Code^  be 
made  responsible  beyond  the  value  of  his  slave,  if  he  thinks  proper  to 
abandon  him tft. 

3.  After  the  master  abandons  his  slave,  he  still  retains  a  residuary  inte- 
rest, that  if  the  sale  of  him  produces  more  than  the  amount  of  the  damages 
awarded,  he  is  entitled  to  the  surplus t6. 

4:  The  master  is  not  in  mora  in  making  an  abandonment  of  the  slave 
until  three  days  aAer  the  judgment.  Until  the  judgment  is  ret  judicata^ 
the  party  has  not  lost  his  right  of  liberating  himself  by  abandonment ;  or 
if  the  abandonment  becomes  impossible  by  a  fortuitous  event,  without  the 
fault  of  the  master,  he  is  liberated t6. 

5.  Where  several  slaves,  belonging  to  different  masters,  commit  a  theft, 
the  masters  should  be  condemned  to  pay  in  proportion  to  the  number  of 
■laves  respectively  who  were  accomplices  in  the  theft ib, 

6.  So,  where  A  was  the  owner  of  three  out  of  five  slaves  concerned  in  a 
robbery,  he  is  liable  to  pay  three-fiAhs  of  the  value  of  the  stolen  goods ib, 

MINORS. 

1.  A  transaction  entered  into  on  the  part  of  minors,  duly  represented 
and  made  according  to  the  forms  of  law,  will  cure  defects  in  a  judgment 
which  was  not  conclusive,  and  against  which  the  minor  might  otherwise 
be  relieved Qrounx  el  alt*  f,p.  e.  vs.  ^bal^t  Exeeular^    17 
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S.  Whare  th«  enrator  ad  b^na  of  a  minor  aboTO  the  age  of  pabertj,  pur- 
chated  property  for  the  a«e  and  in  the  name  of  his  ward,  at  the  sale  of  his 
father  and  mother^s  estate,  and  daring  his  minority,  in  an  action  of  parti- 
tioa,  he  is  charged  with  his  share  of  the  estate  thas  purchased  and  received, 
by  a  judgment  of  the  Probate  Court :  In  an  action  to  set  aside  the  purchase, 
as  having  been  made  without  his  concurrence  and  consent :  Hdd,  that  he 
was  precluded  by  the  judgment  of  the  Probate  Court  so  long  as  it  stood 
unreversed Grounz  tt  alt.  f.p.  e.  vs.  Abafs  £xemfor,     17 

3.  Where  the  price  of  minors*  property  has  been  received  by  their  tutor, 
and  placed  to  their  credit  on  a  tableau  of  distribution  of  the  testator^s  estate, 
which  is  homologated  by  a  judgment  of  the  Probate  Court,  and  is  unap- 
pealed  from,  the  miuon  are  precluded  from  setting  up  title  to  the  property 
itself,  so  long  as  the  judgment  of  homologation  subsists,  showing  they  have 
received  the  price e6. 

4.  Judgments  rendered  by  courts  of  competent  jurisdiction,  agunst  minbis 
duly  and  legally  represented,  so  long  as  they  are  not  reversed  or  declared 
null,  have  the  same  force  and  validity  as  if  the  parties  were  of  full  ag-e ib, 

5.  Where  the  creditors  o£  an  insolvent  succession,  in  which  there  are 
minors  interested,  and  who  have  accepted  it  with  the  benefit  of  inventory, 
meet  and  concur  with  a  family  meeting  in  behalf  of  the  minors,  that  the 
property  be  sold  on  certain  terms  and  credits,  the  sale  will  be  legal  and 
confer  a  valid  title  on  the  purchasers,  even  if  it  sell  for  less  than  the  appraised 
value Thtoles'sAdmmuirairixyn.  Weeks  etaU.  312 

6.  A  sound  interpretation  of  the  law  in  relation  to  the  administration  of 
estates,  whether  vacant  or  accepted  with  benefit  of  inventory,  will,  in  many 
cases,  authorise  a  departure  from  the  role  requiring  property  of  minors  to 
bring  its  appraised  value ^ ib» 

MORTGAGE. 

1.  The  pmelt  verbal  of  a  sale,  in  which  a  mortgage  is  retained,  made  by 
the  parish  judge,  acting  as  auctioneer,  and  duly  recorded  in  the  parish 
judge's  office,  is  full  evidence  of  the  mortgage,  which  is  binding  on  third 
possessors  of  the  mortgaged  property MabiaCt  Heirs  vs.  WincluMtery  460 

2.  The  identification  of  the  note  sued  gn  with  a  mortgage  taken  to  secure 
its  payment,  may  be  shown  by  circumstantial  and  parole  evidence,  without 
the  paraph  nevarietur ib, 

3.  Among  the  difiTerent  privileges  and  mortgages  which  may  exist  on 
ships  and  other  vessels,  none  is  given  to  the  wife Xose  vs.  Dimiiry  et  aU»  485 

4.  Ships  and  vessels  are  subject  to  hypothecation,  though  not  like 
immoveables  and  slaves,  but  only  according  to  the  laws  and  usages  of 
commerce ..,.,. -  ib. 
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5.  The  legal  mortgage  of  the  wife  does  not  attach  to  shipa  and  TesselB, 
as  the  hypothecation  is  not  effected  according  to  the  laws  and  asages  of 
commerce Lose  yb.  DimUry  et  alt,  486 

6.  The  provisions  in  the  Lonisiana  Code,  that  ^  ships  and  other  vessels*' 
are  susceptible  of  being  mortgaged,  is  restricted  to  hypothecations  made 
according  to  the  laws  and  usages  of  commerce.  In  whatever  cases  those 
usages  and  laws  would  recognise  the  validity  of  an  hypothecation  of  a 
vessel,  our  code  also  recognises  it,  and  in  none  other. 

Malcolm  Sc  Wood  vs.  Schooner  Henrietta  et  ala.  488 

7.  So,  where  a  conventional  mortgage  on  a  schooner,  executed  by  the 
owner,  in  favor  of  a  creditor  to  secure  the  payment  of  a  debt,  and  duly 
recorded  in  the  mortgage  office,  was  sought  to  be  enforced  :  Held,  that 
such  a  mortgage  has  no  effect ;  and  that  ships  are  not  subject  to  the  same 
incumbrances  which  attach  to  immoveables,  as  lands  and  slaves,  situated 
within  the  constant  operation  of  the  laws  of  the  state ib. 

8.  In  an  action  of  mortgage,  based  on  an  account  and  debt  which  is 
shown  to  be  grossly  erroneous  in  its  calculations  and  amount,  the  debt  will 
be  set  aside  for  adjustment,  and  the  contract  of  mortgage  annulled  and 
cancelled,  as  being  made  in  error Trudeau  vs.  Mather,  554 

NEW  TRIAL. 

1.  The  party  demanding  a  new  trial,  on  the  ground  of  newly  discovered 
evidence  since  the  first  trial,  must  show,  not  only  due  diligence  before,  but 
that  the  evidence  is  competent  and  material Ingram  vs.  Cro/l,    82 

2.  So  an  affidavit  setting  forth  that  certain  depositions  taken  in  another 
suit,  to  which  the  plaintiff  was  a  party,  but  not  between  the  same  parties, 
is  insufficient  to  obtain  a  new  trial,  on  the  ground  of  newly  discovered 
evidence t^. 

3.  A  new  trial  will  not  be  granted  on  the  allegation,  that  the  verdict  is 
contrary  to  law  and  evidence,  when  on  an  examination  of  the  evidence,  it 
does  not  appear  the  jury  were  clearly  wrong Williams  vs.  Bethany,    92 

4.  Where  the  defendants  claim  title  to  certain  property  under  an  act  sotu 
seing  privi,  dated  on  a  particular  day  in  Baton  Rouge,  and  the  plaintiffs  show, 
that  on  that  very  day,  in  another  state,  one  hundred  and  seventy  miles  distant, 
the  same  vendor  executed  a  power  of  attorney  before  a  justice  of  the  peace, 
to  the  same- vendee :  Held,  that  this  &ct,  oonneeted  with  the  circumstance 
that  this  person,  executing  the  two  acts,  had  at  that  time  left  the  state,  to 
avoid  a  criminal  prosecution,  will  be  considered  such  violent  presumption  of 
forgery  and  perjury,  as  will  require  the  verdict  to  be  set  aside,  and  the  cause 
remanded  for  a  new  trial Keyset  als^rs,  Powell  k  Wift^  143 
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5.  Wh«n  there  ie  not  eueh  a  atetement  of  faeta  as  the  Code  of  Practice 
require!,  and  the  eTidenee  not  eoffioientlj  complete  to  enable  the  coort  to 
exanune  the  case  on  the  merite,  yet  when  jostice  requires  it,  the  canae  will 

be  reonanded  for  a  near  trial MeDanUl  rm.  InsaU,  241 

6.  It  &■  the  uniform  practice  of  the  Supreme  Court,  when  without  the 
fault  of  the  appellant,  his  case  cannot  be  placed  before  it,  to  have  a  rcTiaion 
of  the  jnd|riiient  of  the  inferior  court  on  the  merits,  and  when  justice 
requires  it,  to  remand  the  cause  for  anew  trial Grifiihic  Wife  ys.  JlftiMr,  344 

7.  Relief  will  be  granted  on  a  motion  for  a  new  trial,  when  it  will  not  be 
extended  to  a  case  in  which  it  Im  sought  to  set  aside  a  final  judgment,  in 

order  to  make  a  ralid  defence  to  the  merili Smail  ts.  Flini  Se  7%omas^  352 

< 

NOTESw— 8BB  BILLS  OF  EX0HAN6K  AND  PROMISSOBT  NOTXS. 

NOTICE  OF  PROTEST. 

1.  Of  the  fact  stated  in  the  notary's  certificate,  that  due  diligence  was 
uaed  by  him  to  find  the  residence  of  the  party  but  in  vain,  and  of  notice  to 
him  being  deposited  in  the  post-office,  the  certificate  itself,  must  be  taken  as 
|»nifia/acte  eridence Pret/en  ts.  Doytson  el  ob.       7 

2.  The  statute  of  the  13th  Much,  1827,  concerning  protests  of  bills  and 
notes,  does  not  change  the  usage  or  rule  of  the  commercial  law,  in  relation 
to  the  diligence  to  be  used  in  serying  notices  of  protest,  but  merely  provides 

a  new  mode  of  proof  of  such  diligence t6. 

3.  When  the  statute  speaks  of  due  diligence  in  giving  notice^  without 
defining  in  what  it  shall  consist,  it  refers  necessarily  to  the  existing  rule, 
according  to  commercial  taw  or  usagre ^ t6« 

4.  If  the  holder  of  a  bill  uses  reasonable  diligence  to  discover  the  resi- 
dence of  the  endorser,  noiiee  given  as  soon  as  this  is  discovered,  is  due  notice 

of  the  dishonor  of  the  bill,  within  the  usage  and  custom  of  merchants ib» 

6.  When  the  notary  certifies,  that  after  using  diligent  inquiry,  without 
being  able  to  find  the  party's  residence,  intended  to  be  charged  by  the  notice, 
if  notice  is  lodged  in  the  nearest  post-office,  addressed  to  him  at  the  place 
where  the  contract  is  made,  it  is  deemed  equivalent  to  personal  notice iA. 

OBLIGATIONS. 

1.  Where  parties  enter  into  an  obligation  containing  a  penalty  of  seven 
thousand  dollars,  for  the  faithful  payment  of  a  sum  not  exceeding  five 
thousand  dollars  at  a  particular  time,  on  failure  of  the  principal  to  comply, 
the  surety  will  only  be  bound  for  the  principal  sum  stipulated  to  be  paid, 
and  not  the  penalty Reynoldty  Byrne  k  Co.  vs.  Yarborougfh  188 
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2.  The  penal  clause  a  the  ohli^tion,  is  the  compensation  for  the  dama- 
ges the  creditor  sustains,  bj  the  non-execution  of  the  principal  obligation. 

Reynolds^  Byrne  k  Co,  vs.  Yarborough^  188 

3.  But  damages  due  for  the  delay  in  the  performance  of  an  obligation  to 
pay  money,  are  called  interest ih. 

4.  In  an  action  to  recover  the  principal  sum,  and  to  enforce  the  perform- 
ance of  the  primary  obligation  in  a  contract,  the  commencement  of  suit, 
puts  the  defendant  in  default,  in  relation  to  damages t6. 

5.  But  in  an  action  to  recover  damages  for  the  non-performance  of  the 
obligation,  proof  of  putting  the  party  in  mora  by  a  special  demand,  must  be 
made ib 


OFFICERS. 

1.  Officers  of  the  army  of  the  United  States,  stationed  on  duty  in  this 
state,  do  not  cease  to  be  citizens  of  the  states  in  which  they  resided,  and 
exercised  the  rights  of  citizenship  when  called  into  service. 

Stoker  vs.  Leavenworth  et  at.  390 


PARTITION. 

1.  ^  partition  among  heirs  of  property  really  belonging  to  the  estate 
inherited,  although  not  homologated  in  duo  time,  which  is  informal  and  only 
provisional,  gives  to  ei^'h  heir  a  separate  and  good  and  valid  title  to  the 
property  partaken  by  each,  until  annulled  or  changed  on  tlie  application  of 
those  interested  in  the  property  of  the  succession. 

Cooney^t  Heirs  vs.  Clark^  150 

2.  According  to  the  laws  of  Louisiana,  the  adjustment  of  profits  and 
settiement  of  accounts  among  joint  owners  of  ships,  is  a  necessary  incident 

to  the  action  of  partition Slaievs.  Judge  Wattt^  440 

^  PARISH  TAXES 

1.  In  the  division  of  the  parish  of  Ouachita,  and  establifihment  of  the 
parish  of  Carroll,  in  1832,  the  law  provides,  that  the  taxes  for  1831,  in  the 
part  embraced  by  the  new  parish  of  Carroll,  shall  be  collected  by  the  sheriJQT^ 
of  Ouachita,  and  by  him  paid  over  to  the  sheriff  of  Carroll :  Htld^  that 
the  sheriff  who  came  into  oflico  in  Ouachita,  after  the  taxes  were  collected, 
was  not  responsible  for  their  payment ;  and  for  any  sums  he  collected  as 
deputy  of  his  predecessor,  he  is  not  liable  except  to  his  principal. 

Clary  vs.  Qrayon^  37  i 
80 
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PARTNERSHIP. 

1.  On  tke  death  of  a  partner  leayingr  several  surviving  onea,  neither  has 
the  right  of  suing  alone  as  turviting  partner^  nor  has  one  the  right  to  sue  as 
surviving  partner  for  the  use  of  them  both,  when  there  are  two  surviving. 

David  Flower  vs.  Rachtul  O^Conner^  194 

2.  In  all  commercial  partnerships,  the  surviving  partner,  in  order  to 
receive  the  portion  of  the  deceased  partner,  and  hold  it  subject  to  the  pay- 
ment of  the  partnership  debts,  must  make  application  to  the  Court  of 
Probates,  have  such  portion  ascertained  and  valued,  and  give  bond  with 
■ecurity ib, 

3.  A  surviving  partner  does  not  possess  the  right,  until  he  is  authorised 

by  the  Court  of  Probates,  to  sue  for  or  receive  partnership  debts ib. 

4.  Where  a  partnership  is  composed  of  several  partners,  and  by  the  arti- 
cles of  agreement,  one  of  them  is  to  be  a  silent  partner,  the  others  cannot, 
by  mutual   consent,  before  its  expiration,  dissolve  the  partnership,  without 

the  consent  of  the  silent  partner SUveruon  vs.  Shieids^  433 

5.  Where  a  partner  sues  the  acceptor  of  a  bill,  endorsed  by  the  payee  to 
the  partnership,  and  the  plaintiff  sues  in  his  own  name  for  the  use  of  the 
firm,  which  he  alleges  is  composed  of  himself  and  another,  but  is  dissolved 
by  mutual  consent,  and  it  appears  by  the  articles  of  partnership,  there  was 
a  silent  partner,  who  had  not  consented  to  tlie  dissolution  :  Held^  that  the 
action  cannot  be  maintained,  because  the  interest  of  the  silent  partner  in 
the  bill,  by  the  endorsement  to  the  firm  of  which  he  was  a  member,  could 
not  be  divested  without  his  consent ib. 

POSSESSION. 

1.  Where  a  person  has  a  right  of  possession,  and  suffers  his  adversary  to 
remain  in  peaceable  possession  more  than  a  year,  he  forfeits  his  right  to  a 
possessory  action,  and  has  no  remody  but  the  petitory. 

Yarhonyagh  vs.  Palmer^  153 

2.  The  right  of  possession  and  actual  possession,  authorise  the  possessor 
to  bring  an  action  of  trespass,  and  it  is  the  province  of  the  jury  to  assess 
the  damages ib* 

3  The  principle  that  possession  of  a  part  of  a  tract  of  land,  is  possession 
of  the  whole,  and  sufficient  to  prevent  the  adverse  party  from  acquiring 
absolute  title  by  prescription,  cannot  prevail  over  the  adverse  possession  of 
the  other  party,  under  a  title  of  higher  dignity,  and  a  definite  location  by 
authority  of  the  sovereign D\^rby^s  Heirs  vs.  BlaneheCs  Hetr^  256 
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PRACTICE. 

1.  Under  the  prayer  for  general  relief,  suited  to  the  nature  and  justice  of 
the  case,  the  Supreme  Court  will  render  such  judgment  as  would  be  given 

in  a  new  suit,  to  avoid  circuity  of  actions Smith  vs.  Corcoran  et  alt.    46 

2.  When  on  an  attentive  examination  of  the  evidence,  it  does  not 
warrant  the  court  to  interfere  with  the  verdict,  the  case  will  not  be 
remanded Greenfield  va.  Manning  et  als.    66 

3.  The  reference  to  the  record  of  a  suit  to  show  that  it  interrupted  pre- 
scription, is  insufficient  to  enable  the  Supreme  Court  to  determine  whether 
prescription  was  really  interrupted M^Mieken  vs.  Weetns^  Curator^  &c.    66 

4.  When  the  evidence  is  insufficient  to  determine  the  fact  of  the  inter- 
ruption of  prescription,  but  which  can  be  ascertained,  justice  requires  that 
the  case  be  remanded  for  a  new  trial ib, 

5.  Forfeited  penalties  are  recoverable  on  motion,  without  the  formality 

of  any  pleadings Slate  yn.  Hay  et  alt,    78 

6.  The  plea  of  the  general  issue,  and  the  plea  of  prescription,  are  not 
inconsistent  with  each  other Ingram  vs.  Crofl^    82 

7.  Where  a  married  woman  is  sued  as  heir,  it  is  necessary  that  the  hus- 
band be  cited  to  assist  his  wife  in  defending  the  suit. 

Lanoue  vs.  Reed  et  alt.  1 12 

8.  Under  the  prayer  for  general  relief,  when  the  evidence  shows  an 
agreement  of  the  defendant  to  pay  a  certain  sum,  as  the  balance  of  the 
price  of  a  slave,  the  court  will  consider  itself  authorised  to  give  effect  to  the 
agreement,  and  terminate  the  controversy  between  the  parties,  although 
not  alleged  or  asked  for  m  the  petition Bradford* t  Ueirt  vs.  Clarke  147 

9.  Where  fraud  and  simulation,  or  lesion,  are  not  alleged,  a  judgment 
disregarding  a  written  sale  of  a  slave,  will  be  declared  erroneous,  and  be 
annulled  and  reversed ib. 

10.  When  the  record  does  not  furnish  a  certificate,  either  by  the  judge 
or  clerk,  that  it  contains  all  the  evidence  on  which  the  cause  was  tried,  nor 
a  statement  of  facts,  it  cannot  be  examined  on  its  merits,  but  the  court  will 
decide  on  the  questions  of  law,  presented  by  the  bills  of  exception  in 

the  record Heirt  of  Kimball  vs.  Heirt  of  Lopez^  173 

11.  The  omission  of  the  defendant  to  deny  the  plaintiff's  capacity  tosue^ 
waives  the  right  to  do  so,  and  dispenses  him  from  the  necessity  of  proving 
it,  even  when  the  demand  is  denied.  The  same  consequence  should  follow 
when  there  is  a  legal  presumption  of  its  justice  being  confessed. 

Lopes  et  alt.  ys.  Bergel^  178 

12.  Pleas  or  exceptions  that  are  not  declinatory,  need  not  be  pleaded  in 
Uminclitit David  Flower  vs.  Rachel  O^Conner^  194 
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13.  Where  parties  ap«e  to  submit  the  matters  in  eontroTersy  between 
thbm,  in  a  suit  pending,  to  judicial  arbitrators,  it  by  no  means  follows,  that 
the  suit  is  to  be  dismissed  without  the  consent  of  the  plaintiff,  on  the  motion 

or  exception  of  the  other  party W.  k  D.  Flower  vs.  O^Canner^  196 

14.  A  plea  of  usury  is  not  considered  a  peremptory  exception,  going  to 
extinguish  the  action,  and  will  not  be  received  pending  the  trial,  after 

the  jury  is  sworn ib. 

15.  The  posseesion  of  accounii  rendered  to  the  defendant  when  called 
for,  may  be  evidence  against  him  that  such  accounts  were  rendered,  i.  e.  to 
prove  rem  ipiam.  On  refusal  to  produce  thom,  the  plaintiff  has  a  right  to 
give  his -affidavit  in  evidence  to  the  jury,  describing  their  contents  and 
calling  for  the  documents ib. 

16.  When  an  application  is  made  for  the  production  of  documents  in  the 
possession  of  the  opposite  party,  unaccompanied  by  affidavit,  and  duplicates 

of  them  ore  already  in  court,  the  order  to  produce  them  will  be  refused.....     t5. 

17.  The  plaintiff  may  compel  the  production  of  accouots  or  documents, 
furnished  by  him  in  the  course  of  business,  and  which  are  in  the  hands  of 
the  opposite  party,  although  they  might  not  be  legal  evidence  in  the  cause 
when  produced,  but  are  open  to  every  legal  objection i6. 

18.  Usury  may  be  taken  advantage  of  on  the  trial,  even  when  not 
pleaded,  if  it  appears  from  the  petition  or  evidence  offered  by  the  plainti^ 
that  more  than  ten  per  cent,  was  stipulated... ^^  Sc  £>.  Flover  vs.  O'Conner^  198 

19.  A  waiver  of  the  right  to  have  the  evidence  taken  down  by  the  clerk, 
is  not  a  waiver  of  the  right  to  have  a  statement  of  facts,  so  as  to  enable  the 
party  to  prosecute  an  appeal Iruall  vs.  M-Danid^  241 

50.  The  voluntary  waiver  of  the  plea  of  prescription,  by  a  party  in  a 
Judicial  proceeding,  especially  when  accompanied  by  a  concession  on  the 
part  of  his  adversary,  made  in  consequence  thereof,  is  the  strongest  pre- 
sumption of  the  renunciation  of  the  right  itself... Coon  vs.  Brtuhear  et  ai$,  263 

51.  The  plaintiff  has  a 'right  on  proving  his  demand,  to  have  a  judgment 
by  default  made  final,  without  waiting  for  it  to  be  called  regularly  on  the 
docket :SmaU  va.  Flint  Si  Tkomai,  558 

52.  Entering  a  formal  appearance  of  a  defendant  in  a  civil  suit,  is 
unknown  to  the  practice  in  Louisiana Stoker  vs.  Leavenworth  d  ai.  390 

53.  Where  a  motion  is  made  to  ditmiss  the  suit,  for  want  of  service 
of  the  petition  on  the  defendant,  in  the  French  language,  his  vernacular 
tongue,  the  plaintiff  was  permitted  at  the  same  time  to  amend,  by  filing 
fi  copy  of  the  petition  in  French,  and  having  it  served  on  the  defendant 

Tkomoi  vs.  Baitio,  410 
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24.  The  Code  of  Practice  does  not  ptonounce  the  absolute  nalHty  of  a 
petition  or  pleadings  defective  in  form  only;  the  nullity  is  relative,  and 

the  party  has  a  right  to  amend  his  pleadings. Thomas  vs.  BaiUo^  410 

25.  The  court  is  forbidden  to  give  any  weight  to  evidence  in  a  record, 
which  is  foreign  to  the  question  at  issue ib, 

26.  Where  the  judge  a  quo  states  the  law  in  the  way  most  favorable  to 
the  defendant,  in  his  charge  to  the  jury,  the  latter  has  no  cause  to  complain, 
and  the  verdict  will  not  be  disturbed Stewart  vs.  PauUUng^  506 

27.  Where  the  syndic  makes  himself  a  party  plaintiff  to  a  eiiiti  in  the 
place  of  the  original  one,  who  is  a  ceding  debtor,  without  objection  on  tlie 
part  of  the  defendant,  he  has  a  right  to  contest  the  case  and  receive 
judgment TuthiU  k  Fuller  vs.  Emenony  593 

28.  The  objection  to  tlie  plaintiff^s  capacity  to  sue,  comes  too  late,  after 
answer  lo  the  merits,  and  the  jury  are  sworn  on  the  trial ib, 

29.  Where  the  pltuntlff  sues  a^  the  heir  of  his  wife,  and  his  capacity 
to  sue  is  not  denied  by  the  pleadings,  he  is  not  required  to  prove  his  wife's 
death Featkertlone  vs.  Robinson^  596 

30.  Irregularity  and  improprioty  in  the  form  of  action,  is  waived  by 
pleading  to  the  merits,  and  proceeding  to  trial  witliout  making  the 
objection. i ....,, ,     ib. 

PRESCRIPTION. 

1.  An  alteration  within  the  time  allowed  to  acquire  a  servitude  by 
prescription,  which  is  made  on  the  eave  of  the  roof  of  the  house  of  A,  and 
which  had  a  tendency  to  lighten  the  burden  of  the  servitude,  is  not  consi- 
dered as  an  interruption  so  as  to  prevent  prescription  from  running. 

Vincent  vs.  Miehd^    52 

2.  The  reference  to  the  record  of  a  suit,  to  show  that  it  interrupted 
prescription,  is  insufficient  to  enable  the  Supreme  Court  to  determine 
whether  prescription  was  really  interrupted. 

Jd^Micken  vs.  Weems^  Curator^  Sec.    66 

3.  When  the  evidence  is  insufficient  to  determine  the  fact  of  the  interrup- 
tion of  prescription,  but  which  can  be  ascertained,  justice  requires  the  case 
should  be  remanded  for  a  new  trial ift. 

4.  Proof  of  possession  is  indispensable  to  support  a  title,  based  on  the 
plea  of  prescription Green  vs.  Hudson**  Syndics^  120 

5.  The  vendor  froni  whom  the  defendant's  title  is  derived,  is  an  incom- 
petent witness,  to  prove  ^e  pcvMssion  of  the  latler^  so  as  to  form- the  baeis 

of  a  title  by  prescription ib. 
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6.  The  defendant**  airknowledgmeiit  and  promise  to  pay  his  note,  befbre 
and  after  the  lapse  ofjioe  years  from  the  time  it  became  dae«  and  before 
suit  is  brought,  will  take  the  case  out  of  prescription,  whoa  the  action 
would  otherwise  be  barred ,,LopeM  ei  €Um,vb.  Bergel,  l78 

7.  Where  land  has  been  possessed,  even  under  an  erroneous  location,  for 
more  than  thirty  years  in  conformity  to  it,  in  the  presence  of  the  adrerae 
claimant,  the  plea  of  prescription  will  prevail,  and  the  possessors  quieted  in 
their  possession D^ArbyU  Hein  vs.  Blanehtft  Hein,  256 

8.  Proscription  when  once  acquired,  may  be  either  tacitly  or  expressly 
renounced Coon  vs.  Brashear  et  aU.  265 

9.  Where  a  party  once  voluntarily  renounces  prescription  in  his  favor,  in 
the  course  of  the  trial  in  the  inferior  court,  he  cannot  renew  it,  or  avail 
himself  of  it  in  the  Supreme  Court id. 

10.  In  an  action  of  warranty,  prescription  only  runs  from  the  date  of 
eviction.  If  the  action  is  commenced  within  ten  years,  it  is  in  time  to 
prevent  prescription BabifCt  Heirs  vb,  Winehetier^  460 

11.  The  action  of  mortgage  is  not  barred  by  prescription,  when  com- 
menced within  ten  years  from  the  time  when  the. debt  became  due  and 
payable i6. 

12.  Where  the  defendant  lives  alternately  in  Kentucky  and  Louisiana, 
prescription  only  runs  for  the  time  he  is  actually  in  the  state. 

GuUUl  vs.  ErwvfL,  580 

13.  So  where  two  years  had  elapsed,  from  the  date  of  the  sale  until  insti- 
tution of  suit  for  redhibitory  vices  in  slaves,  and  it  was  shown  the  defend- 
ant had  only  been  ten  months  in  the  stale,  during  that  time:  Hdd^  the 
action  was  not  prescribed  by  the  lapse  of  one  year •••••• t6. 

REDHIBITION. 

1.  Redhibitory  defects  or  vices,  which  are  made  known  by  the  vendor  to 
the  vendee,  at  or  before  the  sale,  cannot  be  urged  in  evidence,  or  in  any 
manner  set  up  against  the  sale Hatckint  vs.  Brown  eial.  417 

2.  The  redhibitory  action  for  the  rescission  of  the  sale  and  return  of  the 
price  of  a  slave,  will  be  sustained  for  any  vice  or  defect  which  renders  the 
slave  either  absolutely  useless,  or  Rs  use  so  inconvenient  smd  imperfect  that 
it  must  be  supposed  the  buyer  would  not  have  purchased  with  a  knowledge 

of  the  vices iear  vs.  SuareM^  517 

REMOVAL  OF  CAUSES. 

1.  Filing  a  plea,  exception  or  answer,  is  the  only  entry  of  appearance 
required ;  and  in  ai^  application  for  the  removal  of  a  cause  to  the  United 
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States  Diitrict  Court,  Bling  the  petition  for  snch  removal,  it  evidence  of  the 
defendant's  appearance Stoker  vs.  Leavenworth  et  ah  390 

2.  When  a  proper  c^ise  is  made  for  the  removal  of  a  cause  to  the  United 
States  Court  by  the  defendant,  no  judgment  by  default  is  permitted,  but  the 
court  is  bound  to  order  the  removal  irutanter ib. 

3.  Exceptions  or  counter  affidavits  'are  not  allowed  against  a  proper 
application  of  a  defendant,  for  the  removal  of  the  suit  against  him  to  the 
United  States  Court » ib. 

4.  In  an  application  for  the  removal,  of  a  cause  from  the  State  to  the 
United  States  District  Court,  where  the  defendant  alleged  the  plaintiff  was 
a  citizen  of  a  certain  parish,  as  appears  by  his  peiiiion^  which  states  also 
.that  the  plaintiff  is  a  resident :  Held^  to  be  a  sufficient  allegation  of  citizen- 
ship, in  relation  to  the  plaintiff. ib, 

RES  JUDICATA, 

1.  A  judgment  quashing  an  execution,  has  not  passed  in  rem  Judieatem^ 
when  the  matter  in  dispute  is  appealable,  and  a  year  has  not  elapsed  from 
the  date  of  it  to  the  time  of  trial,  when  it  is  offered  in  evidence  to  show  the 
writ  erroneously  issued  and  was  properly  quashed EseurixVB.  Daboval,  St 5 

'      SALE. 

1.  Without  an  assessment  of  a  state  tax,  the  officer  has  no  warrant  or 
authority  to  sell  non-resident's  land  therefor,  and  which  is  indispensable  to 
make  out  a  valid  tiUe  under  a  collector's  sale  for  taxes. 

Smith  vs.  Corcoran  et  al.    46 

2.  The  recitals  in  the  treasurer's  deed,  to  land  sold  for  taxes,  is  no  evidence 
that  it  was  legally  assessed,  as  the  fact  of  assessment  was  not  within  his 
cognizance ib. 

3.  Where  the  conduct  of  a  bidder  at  a  sheriff's  sale,  is  of  such  a  character 
as  to  prevent  competition  in  bidding  and  deprive  the  owner  of  a  higher 
price  for  his  property  than  would  otherwise  have  been  obtained,  the  owner 
may  have  the  sale  annulled,  and  such  damages  awarded  against  the 
purchaser  as  a  jury  may  assess  to  be  reasonably  sustained. 

LiUi  vs.  Rhodes,    87 

4.  Where  the  sale  made  by  a  sheriff  is  rescinded,  on  account  of  the 
improper  conduct  of  the  buyer  at  the  time  of  sale,  the  owner  must  refund 
the  price  which  was  paid ib, 

5.  But  where  the  owner  of  land  sold  at  sheriff's  sale,  obtains  a  rescission 
of  the  sale,  with  damages  against  the  purchaser,  the  latter  may  go  in  com- 
pensation of  the  price  which  is  to  be  refunded... ib. 
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6.  Whww  tlM  paya^  of  a  pronuMory  note,  payftUo  to  oider,  tnnafen  it 
in  writing,  on  tho  back  of  tbe  instrament,  for  twenty  per  cent,  duconnt,  it 
will  be  considered  a  ule,  not  an  endoraement  in  which  Uie  purchaser  will 
be  considered  as  having  taken  tbe  risk  of  the  solvency  of  the  maker,  without 
recourse  on  the  transferror;  and  such  a  contract  is  in  its  nature  aleatory, 
and  not  usurious Romero  el  aU.  vs.  Stgura^  307 

7.  Where  the  sale  of  a  promissory  note  by  the  payee,  who  is  in  insolvent 
circumstances,  has  been  made  for  one-fifUi  less  than  the  amount  promised 
on  tbe  face  of  it,  such  sale  may  be  rescinded  by  the  creditors  of  the  insoU 
Tent;  but  thcj  would  be  bound,  first  to  refund  the  purchase  money ^  when 
there  is  no  evidence  of  fraud tft. 

8.  Where  the  creditors  of  an  insolvent  succession,  in  which  there  are  minois 
interested,  who  have  accepted  with  the  benefit  of  inventory,  meet  and  concur 
with  a  family  meeting,  in  behalf  of  said  minors,  that  the  property  be  sold  on 
certain  terms  and  credits,  the  sale  will  be  legal  and  confer  a  vaUd  title  on 
tho  purchasers,  even  if  it  sell  -for  less  than  the  appraised  value. 

Towltt'i  AdminUlralrix  vs.  Weeki  ei  alt.  311 

9.  The  purchasers  of  a  debt,  at  sheriff  ^s  sale,  stand  in  the  same  relation 
to  the  person  who  owes  it,  as  the  creditor  of  the  latter  would  or  did  before 
the  sale ;  and  whatever  defence  would  avail  the  original  debtor  against  bis 
creditor,  is  equally  valid  against  his  vendees Andnu  et  aU»  vs.  Chreiitn^  318 

10.  In  a  sale  per  avenionem^  with  reference  to  known  definite  boundaries, 
they  will  control  the  enumeration  of  quantity  ;  and  the  purchaser  i^  not 
entitled  to  a  diminution  of  price,  proportioned  to  a  diminution  of  the 
quantity GormUy  et  al.  vs.  Oakey  el  olt,  453 

11.  So  where  a  sale  is  made,  with  reference  to  a  natural  boundary  on 
one  side,  and  on  the  other  two  sides  by  lands  of  the  adjoining  proprietors, 
and  the  length  of  aU  the  lines  are  given  on  a  plan  annexed  to  the 
conveyance,  and  the  whole  u  sold  for  a  given  sum :  Held,  that  it  is  a  sale 
per  avertiontm,  and  the  purchaser  bought  whatever  is  embraced  within 
those  limits  and  nothing  more,  although  Ut^  than  the  quantity  specified  as 
sold  in  the  act  of  sale tft. 

13.  Where  the  bidder  at  an  auction  sale  fails  to  comply  with  his  bid,  the 
seller  may,  after  the  customaiy  advertisement,  at  the  end  of  ten  days,  re-sell 
the  property,  and  tbe  bidder  is  liable  for  the  deficiency  in  price  and  costs  of 
sale,  between  the  first  and  second  adjudication Stewart  rs.  PatUding,  406 

13.  Neither  the  bidder  or  vendor  is  obliged  to  perform  his  part  of  the 
terms  of  an  auction  sale,  until  requested  to  do  so  by  the  other t^. 

14.  The  vendor  of  an  auction  sale,  has  the  choice  of  two  remedies,  in 
case  of  non-compliance  by  the  bidder,  i.  e.,  to  demand  ti^e  price,  or  have 

Ike  property  re-sold  on  account  of  the  latter.....^ ib. 
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15.  In  an  abaolnte  or  defeasible  sale,  the  property  does  not  pass  from  the 
yendor,  with  regard  to  third  persons,  until  tradition  takes  place ;  but  before 
the  tradition,  the  vendee  hasjiu  ad  rem^  though  not  in  re. 

Garriison  vs.  Hit  Creditors^  551 

16.  So  where  a  bill  of  sale  is  taken  on  a  steam-boat,  to  secure  the  payment 
of  a  sum  of  money,  executed  between  the  parties  in  the  State  of  Tennessee, 
and  registered  in  a  court  there^  and  the  boat  is  afterwards  brought  to  this 
state  and  sold  by  the  syndic  of  the  creditors  of  the  owner :  Htld^  that  the 
bill  of  sale  is  valid,  although  defeasible  on  payment  of  the  money,  and 
that  the  sale  by  the  syndic  changed  the  remedy,  without  affecting  the 
creditor's  rights,  who  is  still  entitled  to  the  proceeds. ib. 

• 

17.  In  a  sale  of  property  under  execution,  on  twelve  month's  credit,  the 
purchaser  is  required  to  give  bond  for  the  whole  amount  of  principal, 
interest  afid  costs  due  on  the  day  of  sale,  as  if  made  for  cash ;  and  on  that 
aggregate  sum,  the  same  rate  of  interest  is  allowed  in  the  bond  as  that  on 

the  original  debt  fiom  the  day  of  sale Hilligsberg  vs.  Holmes,  565 

SEIZURE. 

1.  The  seizure  under  a  writ  o^ fieri  facias,  of  a  schooner  or  other  moveable 
property  of  the  husband,  takes  it  from  his  possession,  so  that  a  subsequent 
judgment  against  him,  by  his  wife,  with  her  legal  mortgage;  cannot 
affect  it LoBC  YB,  Dimitry  et  alt.  485 

SELLER  AND  BUYER- 

1.  Where  the  defendant  purchased  a  sugar  mill  of  the  plaintiff,  who  is  a 
merchant,  part  of  which  broke  in  pieces  on  being  put  up,  the  latter  is  not 
responsible  for  the  defects,  unless  he  knew  it  was  of  bad  quality,  and  repre- 
sented it  as  good..... Barclay  vs.  Conrad  et  alt.  261 

2.  The  buyer  cannot  set  up  redhibitory  defects  in  the  thing  sold  and  pur- 
chased by  him,  when  sued  for  the  price,  after  having  sold  it  to  another.  By 
sellingit  he  affirms  the  first  sale , ^^ 

3.  Where  a  merchant  sells  a  sugar  mill,  which  proves  defective  after  being 
put  up,  he  is  still  entitled  to  recover  the  price,  imless  there  was  some  con- 
cealed defect;  or  he  had  represented  it  as  sound  when  not  so ^'6. 

4.  Where  the  bidder  Ui  whom  property  is  adjudicated,  fails  to  comply 
with  the  terms  of  sale,  the  seller  may,  at  the  end  of  ten  days  after  the  cus- 
tomary advertisements,  re-sell  the  property,  by  re-advertising  it  according 
to  law  ten  days,  and  the  bidder  is  liable  for  the  deficiency  in  price,  between 
the  first  and  second  sale Stewart  yb,  Paulding,  506 

81 
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SEQUESTRATION. 

1.  A  petition  for  an  order  of  Bequestration,  is  not  an  amendment  of  the 
original  pleadings ;  but  is  in  a  manner  wholly  unconnected  with  them^'^and 
does  not  require  the  leave  of  the  court  to  file  it.., Leaoentcorth  vs.  Phmkei^  341 

2.  To  obtain  an  order  of  sequestration  of  a  tract  of  land,  to  prevent  the 
poesessor  from  committing  waste  and  using  the  fruits  and  revenues,  the 
affidavit  must  set  forth  a  legeU  cause,  that  the  partjr  obtaining  it  has  good 
ground  of  apprehension,  &c-  It  is  insufficient  to  state  he  has  ground  to 
apprehend,  &c ib, 

SERVITUDE. 

1.  A  right  of  servitude  which  rests  solely  on  tho  acquiescence  of  the 
plaintiff,  in  the  burden  imposed  on  his  property,  by  suffering  without  com- 
plaint, the  drip  from  the  defendant's  house,  to  fall  on  his  lot  or  grounds  for 

ten  years  and  upwards,  is  acquired  by  prescription Ktnceni  vs.  Midult    5ft 

2.  Where  the  possession  or  continuation  of  the  servitude  of  right  of  drip 
from  the  eaves  of  A's  house,  on  the  lot  of  B,  is  proven  to  have  existed 
more  than  ten  years,  B  is  barred  from  bringing  his  action  of  damages,  or  to 
abate  it  as  a  nuisance  against  A ib. 

SLAVES. 

i.  In  a  conflict  of  laws  between  two  states,  where  a  testator  in  Georgia 
bequeathed  ^o  certain  of  his  slaves  their  freedom,  to  take  effect  Ave  yean 
afrer  his  death,  and  before  the  expiration  of  tho  five  years  the  testamentary 
executor  brings  the  slaves  to  Louisiana  ;  and  it  is  shown  that,  at  the  time 
of  the  bequest  of  freedom  the  laws  of  Georgia  prohibited  the  manumission 
of  slaves,  except  by  application  to  the  legislature  :  Held^  that  the  bequest 
in  the  will  being  prohibited  by  the  laws  of  the  State  where  it  was  made,  is 
null  and  void Mary,/,  tr.  e.  vs.  .Aforrtf  et  alt.  135 

2.  The  bequest  of  liberty  to  slaves  which  is  made  in  contravention  of  the 
law  of  a  state,  enacted  for  the  security  of  the  public  peace  and  good  order 
of  the  community,  is  absolutely  null  and  void ;  and  such  slaves  do  not, 
ipto  factoy  become  free  under  the  will  on  being  brought  into  this  State, 
where  slavery  is  tolerated,  but  in  which  slaves  may  be  mannmitted  by  will.    t^. 

3.  In  a  suit  for  freedom,  when  the  question  is  libera  vel  non^  and  the 
plaintiff  being,  from  her  color  and  possession  of  the  defendan  t,  presumed  a 
slave,  the  burden  of  proving  freedom  devolves  on  the  plaintiff. i6. 

4.  Proof  of  the  residence  of  a  slave,  in  a  free  state,  the  constitution  of 
which  forbids  slavery,  during  tlie  space  of  two  or  three  years,  unconnected 
with  any  other  proof,  is  insufficient  in  law  to  entitle  such  slave  to  his  freedom. 

LouUy  /.  m.  c.  vs.  Cabarrus  et  als.  170 


PRINCIPAL   MATTERS.  643 

PAGE. 

5.  Tke  reridence  of  a  dare  in  a  state  where  ilaverj  is  forbidden,  contrary 
to  the  will  of  his  master,  does  not  deprive  the  latter  of  his  xight  to  his  pro- 
perty.,  houu<%J*  m.  c.  vs.  Cabarrut  et  aU,  170 

6.  The  consent  of  the  owner  of  a  slave  that  he  should  go  and  perform 
work  and  labor  in  a  free  state,  does  not,  of  itself,  free  the  slave,  though  this 
may  be  effected  by  the  slaveys  going  there  under  this  permission ib, 

SUCCESSION. 

1.  The  succession  of  the  son  dying  without  issue,  leaving  only  his  mother 
to  inherit,  becomes  her  paraphernal  property,  and  she  has  a  right  to  admi- 
nister it  without  the  interference  of  her  husband. 

W.  &  D,  Flower  TB.  O'Cotmer^  198 

2.  The  acceptance  of  the  succession  of  the  son  by  the  mother,  with  the 
consent  of  her  husband  and  the  benefit  of  inventory,  is  an  engagement 
as  relates  to  creditors,  that  if  she  did  not  administer  it  according  to  law  as 
beneficiary  heir,  she  would  be  personally  liable  for  the  debts ib. 

3.  Where  a  succession  is  administered  as  an  insolvent  one,  and  there  are 
judgment  and  mortgage  creditors,  they  have  a  right  to  demand  a  forced 
sale  for  cash  ;  and  in  the  event  of  the  properly  not  bringing  its  appraised 
value,  a  credit  of  one  year  must  be  allowed. 

Towles^s  AdminutrcUriz  vs.  Wttkt  ei  aU.  312 

SURETY. 

1.  The  surety  in  an  attachment  bond,  executed  by  the  plaintiff,  is  not 
liable  to  an  action  by  the  intervener,  although  the  latter  may  recover  in  the 
attachment  suit RaspillieryB,  Brovmson^  231 

TRANSACTIONS. 

1.  Transactions  have,  between  the  parties,  the  authority  of  the  thing 
adjudged ;  and  where  the  parties  compromise  generally  on  all  differences, 
the  titles  which  are  unknown  and  afterwards  discovered,  are  not  cause  for 
Tesciuding  the  transaction,  unless  they  have  been  concealed  purpose  ly  by 
one  of  the  parties. Orounx  tt  cds,  /.  p,  c.  vs.  AbaVs  Exttutort^     17 

2.  And  where  the  renunciation  of  all  claims  and  demands,  in  an  act  of 
compromise  or  transaction,  is  full  and  explicit,  and  no  mention  is  made  of  a 
latent  title  to  certain  property  included  in  the  transaction,  but  no  evidence 
showing  that  the  title  was  concealed  on  purpose  by  the  party,  the  trans 
action  will  not  be  rescinded t6 

TRESPASSER. 

1.  Where  a  party  by  contract  has  a  right  to  certain  premises,  on  perform- 
ance of  a  condition  precedent,  and  he  fails,  but  enters  on  the  premises  in 
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panoaaM  of  his  ooBtnet,  aad  tlie  adyeiw  party  Mifen  him  to  remmtk  in 
powewion  more  tlwii  m  year ;  if  the  latter  aftenrarda  eaten  and  takes  Ibfci- 
ble  pomemon,  he  will  be  couAdered  a  trupautr^  and  liable  to  damages. 

yarterou^^  vs.  Pofaiep,  153 

S.  Purchasen  of  property  from  penons  haTing  the  apparent  right  to  sell, 
an  not  to  be  consdered  as  trespassers ^....^SJpollff  Ts.Z«aiig«cl  a<i.  Itt 

TUTOR. 

1.  The  mother  or  sunriTing  parent,  as  tutor  or  totrix,  may  refuse  the 
administration  of  her  minor  children's  property,  yet  retain  the  superiatend- 
ance  of  them,  and  the  care  of  their  education. 

Btrluehattx  tb.  Berhtchaux  et  als.  539 

2.  The  penon  appointed  to  manage  and  administer  minor's  property,  cm 
the  refusal  of  the  natural  tutrix  to  take  that  oflSce,  is  termed  a  tutor  ad 
bwM  ;  and  this  appointment  may  be  made  to  minors  of  a  person  other  than 
the  natural  tutrix,  even  when  she  is  present  and  residing  in  the  state. ib, 

3.  Where  a  surviving  parent  resides  in  a  foreign  state  or  country  with 
children  who  inherit  property  in  this,  perhaps  on  proof  that  he  had  com] 
with  the  laws  of  the  place  of  bis  residence,  and  had  obtained  full  authority, 
as  tutor,  to  adminiiter  his  wards*  property,  he  might  appoint  an  attorney 
in  fact  to  represent  their  interests,  at  least  so  far  as  to  make  partition  of  a 
succesnon  held  in  common  with  co-heirs  residing  here t6. 

4.  According  to  the  Spanish  law,  the  tutorship  of  the  mother  is  required 
to  be  conferred  and  confirmed  by  the  Judge  in  the  same  manner  as  of  any 
other  near  relation  on  whom  the  office  is  cast  by  law s^. 

5.  The  father  may  confer  the  tutorship  by  will,  which  supersedes  any 
appointment  by  the  judge ib, 

6.  It  is  the  duty  of  the  relations  of  a  minor,  residing  in  this  state,  to 
provoke  the  appointment  of  a  tutor,  whether  the  minor  be  or  be  not  domi- 
ciliated therein .«.^. ......    ib^ 

7.  Where  a  minor  resides  in  a  foreign  country  and  inherits  property  in 
this  state,  a  tutor  ad  bona  must  be  appointed  to  make  partition  or  admin- 
ister it. t6. 

8.  A  mother  residing  in  a  foreign  country  with  her  minor  children,  wlio 
inherit  property  in  this,  on  coming  here  would  be  preferred  to  all  others  in 
obtaining  the  administration  of  their  inheritance.. i6. 

9.  [t  is  a  general  principle,  admitted  by  the  comity  of  nations,  that  the  > 
tutor  of  a  minor,  deriving  his  authority  from  the  law  of  their  common 
domicil,  has  a  right  to  exercise  the  actions  of  his  pupil  every  where. 

Berhickaux  vs.  Berlwhaiux  et  ah,  54S 


§ 
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The  law  9,  tit.  16,  Partida  6,  ftdopto  the  fljitem  of  the  Roman  law  in  the 
118th  novel  of  Juatinian,  requiring  the  mother  who  accepts  the  tutorship  of 

« 

her  children,  other  than  that  conferred  by  testament,  to  give  security. 

Berlttchaux  vs.  Berlucfumx  ei  aU,    545 

VERDICT. 

1.  Where  all  the  facts  and  circumstances  of  a  case  are  placed  before  the 
jury  who  make  up  their  verdict  on  all  the  evidence  adduced,  with  a  know- 
ledge of  the  parties,  they  are  considered  much  more  competent  to  decide 
between  the  parties  litigant  than  tho  court,  which  is  bound  to  respect  their 
verdict,  unless  dearly  erroneous  in  law,  or  manifestly  ooatrary  to,  or  without 
legal  evidence Hewet  ic  Co.  vs.  WiUontt  alt.     71 

2.  A  verdict  found  on  the  plea  of  fraud  and  collusion,  is  entitled  to 
particular  attentioa,  Iweanse  they  are  the  peculiar  objects  for  the  cognizance 

of  a  jury „....J?iirrov^Ai  vs.  JfeUlee^  113 

3.  Where  aasase  of  facts,  relatiag  to  the  setlleneot  of  a  succession  and 
the  aocouats  of  a  oieiicantile  firm,  and  where  fravd  and  circumvention  is 
charged,  are  aU  submitted  to  a  jury,  who  appear  to  hawe  carefully  allowed 
tho  debits  and  credits  betwoea  the  parties,  their  verdict  will  not  be  disturbed. 

fT-  &  D.  Flower  vs.  O'Cotmer^  198 

4.  On  a  mere  matter  of  fad,  submitted  to  a  jury,  where  the  evidence 
does  not  show  the  verdict  to  be  clearly  wrong,  the  verdict  and  judgment 
will  not  be  disturbed... ,...Lapoinit  vs.  Chuidry^  246 

5.  Tho  Supreme  Court  can  judge  only  of  the  effect  of  the  whole  evidence 
of  the  case,  taken  together,  and  whether  the  verdict  of  the  jury  is  mani- 
festly against,  or  without  legal  evidence.'  If  not  of  this  character,  it  will 
not  be  disturbed.^ ».... Coon  vs.  Braakear  eial$.  265 

6.  On  an  issue  of  fraud,  the  verdict  of  the  jury  is  entitled  to  great  weight; 
yet,  on  examining  the  evidence,  if  it  appears  tho  demands  of  justice  would 
he  best  fsomoted  by  another  trial,  the  cause  will  be  remanded. 

CiUtel  Sc  Deoaux  vs.  Their  CretUiort^  575 

WAGES. 

1.  Where  a  workman  sues  to  recover  his  wages,  at  a  stipulated  hire  per 
month,  as  a  brick-layer,  and  evidence  is  introduced,  without  objection,  to 
prove  the  usual  wages  of  that  class  of  mechanios,  the  jury  are  the  judges 
of  the  value  of  the  work  charged  as  having  been  done,  on  the  evidence 
before  them ..Coon  vs.  Braakear  et  alt,  265 

2.  In  a  suit  to  recover  wages,  at  a  stipulated  hire  per  month,  by  a 
medianic,  it  is  sufficient  for  him  to  prove  his  contract  and  the  length  of 
tmio  he  w«s  in  the  defendant's  employments .« ih. 
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WARRANTY.       ' 

1.  The  Tendoria  bound  in  warraoty  to  his  vendee,  when  his  deed  of  sale 
does  not  exclude  it.  Uis  obligation  extends  at  least  so  far  as  to  require  him 
to  refund,  with  interest,  in  case  of  eviction Grttn  vs.  HudsmCM  S^dies^  ISO 

fi.  Where  two  purchaser*  join  in  the  purchase  of  a  boaL,  its  load  and 
cargo,  and  one  acts  as  agent  of  the  other,  when  sued  jointly  for  the  price, 
the  one  who  authorised  the  other  to  act  as  his  agent  cannot  call  his  co- 
defendant  in  warranty.^ Spottt  ts.  Langt  St  Longuipe^  182 

3.  The  administrator  of  an  estate  is  the  legal  vendor  of  the  property  at 
probate  sale,  whose  declarations  are  to  govern  in  regard  to  its  conditions 
and  terms,  and  the  legal  warranty  resulting  therefrom. 

Hawkint  vs.  Brown  ei  oIm.  417 

4.  The  sale  of  property  legally  made  by  the  administrator,  binds  the  hein 

in  warranty ifr. 

5.  The  vendor,  when  called  in  warranty,  in  a  sale  per  avernonem^  is  not 
bound  to  make  good  the  quantity  of  land  specified  in  the  act  of  saie,  but 
only  the  extent  and  quantity  contained  within  the  defined  limits,  by  which 

he  sold OormU^eial,  vs.  OakeyUah,  452 

6.  The  vendor  is  not  bound  to  warrant  what  he  never  sold ;  and  when 
the  vendee  has  not  been  evicted  of  any  part  of  tlie  land  sold,  which  was 
conveyed  by  certain  definite  boundaries,  he  cannot  recover  of  his  warrantor, 
although  the  quantity  actually  sold,  was  less  than  that  set  forth  in  the  deed.    a. 

WILL. 

1.  The  Spanish  law  required  as  an  indispensable  solemnity  to  the  validity 
of  a  testament  or  will,  that  it  should  be  signed  by  the  testator  and  witnesses, 
or  by  some  one  of  the  witnesses  for  him  or  them  at  least. 

Fidatt  Heirt  vs.  Dttpianiter^    37 

t.  Hm  principle  has  been  settled,  that  according  to  the  Spanish  law,  it  is 
not  absolutely  necessary  for  the  validity  of  a  testament  or  will,  that  all  the 
required  solemnities  should  appear  on  the  face  of  the  testament  itself;  but 
that  some  apparent  defects  may  be  cured  or  supplied  by  proof,  when  the 
instrument  ts  offered  for  probate i^. 

3.  In  the  construction  and  interpretation  of  wills,  the  intention  of  the 
testator  must  be  sought  in  the  words  he  has  used  in  the  will,  and  not 
aliundt , TheaU  rt.  TheaU  ei  als,  2S6 

4.  Constructions  and  inUirpretations  of  wills,  are  not  resorted  to  for  the 
discovery  of  the  testator's  intention,  when  he  has  used  none  but  plain 
unequivocal  expremons ik. 
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PAOB. 

5.  A  testator  must  be  presumed  to  know  that  his  own  property  alone, 
can  be  disposed  of  in  his  will ; ib, 

6.  So  where  a  commanity  of  property  exists,  and  the  testator  in  hill 
olographic  will,  declares  he  wishes  the  rest  of  his  property  (after  making 
legacies)  both  real  and  personal  divided  as  follows :  '-''  One  half  to  hi*  wife 
and  the  other  half  to  his  brother**  children^  ice :  Ueld^  that  the  wife  first 
takes  half  the  community,  and  then  one  half  of  the  other  half,  after 
deducting  debts  and  legacies ib. 

7.  The  Ciyil  Code  of  1808,  required  all  the  formalities  in  a  will  to  be 
complied  with,  before  turning  aside  to  other  acts,  but  did  require  mention  of 
these  in  the  will FeatherstonevB,  Robinson,  596 

WITNESS. 

1.  Where  a  witness  swears  from  his  impressions^  that  a  fact  is  so  and  so, 

it  is  insufficient,  and  the  testimony  should  bo  rejected Ingram  vs.  Crofts    82 

2.  The  testimony  of  one  witness  to  a  signature,  who  swears  he  saw  the 
party  sign,  and  whose  credibility  is  not  impeached,  will  not  be  invalidated 
by  the  negative  statements  on  oath  of  two  witnesses,  made  on  a  comparison 
of  hand  writing  of  the  party,  and  his  signature  to  documents  on  file  in  the 
suit Bell  VB.  J^orwood,  Administrator^    95 

3.  Where  the  amount  of  a  debt,  or  an  agreement  to  pay  money,  exceeds 
the  sum  of  five  hundred  dollars,  the  testimony  of  one  witness  alone,  is 
insufficient   to,  prove    it i6. 

4.  In  a  suit  involving  the  question  of  limits  and  boundaries  between  two 
tracts  of  land,  where  the  parish  surveyor,  called  as  a  witness,  was  asked 
the  following  question  :  **  were  you  called  upon  as  a  surveyor  of  the  stale, 
to  fix  the  boundaries  between  the  parties,  under  the  provisions  of  the  Civil 
Code,  where  would  you  establish  it  with  the  lights  before  you  ?"  Held^  that 
the  question  was  illegal,  as  the  answer  would  have  been  to  decide  at  once 
the  controversy  between  the  parties,  as  well  questions  of  law  as  of  fact, 
and  cut  the  knot,  which  courts  and  juries  had  labored  years  to  untie. 

Bowman  vs.  Flotoeti  106 

5.  Surveyors  when  called  as  witnesses,  may  properly  be  questioned  as  to 
the  appearance  of  old  lines,  marks  upon  trees,  and  similar  facts  connected 
with  their  profession ib, 

6.  The  vendor  from  whom  the  defendant's  title  is  derived,  is  an  incom- 
petent witness  to  prove  the  possession  of  the  latter,  so  as  to  form  the  basis 

of  a  title  by  prescription GreenYB, Hudson's  Syndics^  120 

7.  The  vendor  is  an  incompetent  witness  on  the  ground  of  interest,  for  a 
party  deriving  title  from  him,  even  when  his  deed  to  his  vendee,  contains 

no  clause  of  warranty ib. 
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8.  A  sherilF  cmmiot  be  cilled  m  a  witneM  to  prove  irhaX  proeeediage  took 
place  at  a  certain  sale  made  bj  bim,  when  the  retom  made  on  the  execi:^ 
tion  ifl  Bilent,  or  stated  the  execution  had  been  stayed  by  order  of  the 
District  Court Heirs  of  Kimball  vs.  Heirs  rf  LoptM^  173 

9.  An  attorney  at  law,  receiving  or  to  receiye  a  per  centage  on  the  sum 
colleeted  or  recovered,  or  who  is  to  receive  a  stipulated  fee,  is  not  thereby 
disqualified,  on  the  score  of  interest,  from  testifying  in  his  client's  cause. 

W,  k  D.  Flower  vs.  O'Cotmerj  198 

10.  In  the  cross  examination  of  plaintiff's  witness,  the  defendant  cannot 
require  him  to  detail  declarations  of  the  defendant,  made  out  of  the  pre- 
sence of  the  plaintiff,  and  which  make  evidence  against  him ib* 

11.  On  cross  examination,  plaintiff's  witness  becomes  that  of  defendant, 
and  the  latter  cannot  make  his  own  declarations,  made  out  of  the  presence 

of  the  other  party,  evidence  in  favor  of  himself. ib. 

1^.  In  a  suit  for  a  separation  from  bed  and  board,  the  children,  both 
majors  and  minors  of  the  plaintiff,  are  competent  witnesses  to  testify  in  her 
behalf. Saooie  vs.  Ignogoso^  281 

WORK  BY  THE  JOB. 

1.  Where  the  plaintiff,  being  dismissed  by  the  defendant  from  finishing  a 
certain  job  of  work,  relies  on  the  promise  of  the  latter,  to  have  an  estima- 
tion made  of  the  work  actually  done  and  pay  accordingly,  but  who  neglect- 
ed to  cause  such  appraisement  to  be  made,  he  ought  to  be  bound  by  the 
estimation  of  appraisers  appointed  by  himself:  Held^  that  the  plaintiff 
must  show,  either  that  the  defendant  concurred  in  the  appointment  of  the 
experts,  or  that  he  was  put  legally  in  delay  in  relation  to  his  promise,  in 
order  to  make  it  binding Srodjey  vs.  Froetar,  514 

WRIT. 

1.  The  writ  of  execution  must  pursue  the  judgment.  But  if  the  judg- 
ment be  in  itself  vague  and  uncertain,  it  may  be  rendered  certain  by  refer- 
ence to  the  pleadings Willianu  yb,  Kelso^  406 

2.  When  a  writ  of  possession  is  directed  to  the  sheriff,  a  copy  of  the 
judgment  and  the  petition  to  which  it  refers,  must  accompany  the  writ,  in 
order  that  the  officer  may  not  be  mLstaken  in  the  premises  of  which  he  is 

to  give  possession ifr. 
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